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           2   (11.25 am)

           3              Interview with MS DERSLEY and MR SMITH

           4   DAME NUALA O'LOAN:  First of all, I shall introduce myself

           5       and Francesca.  Professor Francesca Klug is the lead

           6       Commissioner for the Equality of Human Rights Commission

           7       on the Inquiry and I am Nuala O'Loan and I am the

           8       Investigating Commissioner and chair of the Inquiry.

           9       Rhodri and Sue are working on the Inquiry with us and

          10       Stephanie and Leslie are Manchester-based and they're

          11       looking after the interests (inaudible).

          12           Rhiannon is our Palantypist, she will take a record

          13       of everything; so if I could ask you to speak reasonably

          14       slowly, not too slowly but reasonably slowly so she can

          15       keep up with you and, if you're using acronyms, if you

          16       can explain them, and detailed names, if you could

          17       perhaps even spell them.

          18           I'm very grateful to you both for coming to give

          19       evidence to the Inquiry.  It's part of our wider inquiry

          20       into human rights.  The purpose of the -- the objectives

          21       for this particular session are to look at the Human

          22       Rights Act and Article 8 of the European Convention, to

          23       look at the effects of those on your work as the

          24       Information Commissioner, to seek your views on the

          25       extent Article 8 and the Human Rights Act are
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           1       influencing debate and particularly policy formation by

           2       central government and public authorities and also to

           3       seek your views on the extent to which public

           4       authorities understand and fulfil their obligations

           5       under the Human Rights Act.  I have particular concerns

           6       about things like surveillance issues, things like that.

           7           Now, if there are any questions which you feel you

           8       can't give us -- or which you feel you can't give us

           9       a full answer today and you would like to submit

          10       something supplemental in writing, we would really

          11       appreciate that and if we could ask for that within 14

          12       days if it's possible.

          13           This is a formal inquiry and there are strict rules

          14       on disclosure by us of information which we receive,

          15       particularly where that involves identifying

          16       individuals.  We have our own Article 8 data protection

          17       responsibilities.  You were given the option to give

          18       evidence in private but I must check with you that

          19       you're happy -- there's no member of the public here, as

          20       it transpires, but, should they come, you're happy to

          21       give evidence in public?

          22   MR SMITH:  We're happy to give evidence in public and we

          23       will avoid naming individuals and so on.

          24   DAME NUALA O'LOAN:  If you do want to go private, we will

          25       happily arrange that.  We have another room.
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           1           We have quite a few questions for you so I hope you

           2       will bear with me if I truncate the answer to one

           3       question to allow us to move on.  If you would like to

           4       make an opening statement, we're happy to receive that.

           5   MR SMITH:  If I may, I will just say a word or two.  Can I

           6       just introduce myself, I'm David Smith and I'm the

           7       Deputy Commissioner.  We have two Deputy Commissioners,

           8       one responsible for freedom of information and I am

           9       responsible for our data protection functions.

          10           Richard Thomas, the Commissioner, does send his

          11       apologies, he was unable to come here today.  My

          12       colleague, Geraldine Dersley, is our senior legal

          13       adviser in this area.

          14           I have partly explained a little bit about our role

          15       because we do have these two functions, being the

          16       regulator for the Data Protection Act, which I think is

          17       really what we're talking about today where we have

          18       a role not just of enforcement but a broad role of

          19       educating, influencing and handling complaints from

          20       individuals.  We also are the regulatory authority under

          21       the Freedom of Information Act where our role is much

          22       more one of adjudicator on cases which can then be

          23       appealed to a tribunal.  We are more of a case-handling

          24       body so far as FOI is concerned although we do still

          25       have an education and influencing role there.
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           1           So I don't think I will say anymore by way of

           2       introduction, I hope that sets out who we are.

           3   DAME NUALA O'LOAN:  Thank you very much.  If I just

           4       introduce the other person who has joined us, she is

           5       from the EHRC strategy department.

           6           Let's move on to the issues that we wanted to talk

           7       about.  First of all, perhaps a general question to

           8       start us off: what do you see as the relevance of the

           9       Human Rights Act to the work of the Information

          10       Commissioner's Office; and how do you ensure that you

          11       comply with your Human Rights Act duties when you're

          12       carrying out your functions?

          13   MR SMITH:  So far as our data protection work is concerned,

          14       Article 8 is absolutely central to our work.  I'm sure

          15       you don't really need me to tell you this but the Data

          16       Protection Act has its roots in the European Data

          17       Protection Directive, which is itself drawn from

          18       a Council of Europe Convention on data protection, which

          19       itself is drawn from Article 8 of the European

          20       Convention of human rights.  So we have our human rights

          21       roots; the Data Protection Act is about protecting

          22       essentially people's rights to private life.

          23           So if I'm honest, the extent in our work in dealing

          24       with the Data Protection Act, to which we if you like

          25       separately think about Article 8 as distinct from
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           1       applying the Data Protection Act, is fairly limited

           2       because I think we deliver, if you like, Article 8

           3       compliance as a matter of course through the Data

           4       Protection Act.

           5           When we do get to more formal stages of our

           6       processes, for example, where we take enforcement

           7       action, we will in an enforcement notice, where it's

           8       addressing a public authority, specifically refer to

           9       Human Rights Act issues and they are addressed in the

          10       tribunal if there are appeals against our enforcement

          11       decisions.  I mean, the route we get through to that is

          12       that there is a requirement in the Data Protection Act

          13       in the first data protection principle that personal

          14       data are processed fairly and lawfully.  So processing

          15       lawfully means processing data in a way which complies

          16       with a whole range of legal obligations, not just those

          17       of the Data Protection Act.  So processing data in a way

          18       which is in contravention of Human Rights Act

          19       requirements would also be a breach of the Data

          20       Protection Act.

          21           I mean, it does also have some bearing on our

          22       freedom of information work.  I mean, freedom of

          23       information work, as you know, is about the right of

          24       access to information, not personal information but

          25       information about the functioning of public authorities.
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           1       The Freedom of Information Act itself contains

           2       exemptions which essentially are designed, at least in

           3       part, to protect Human Rights Act considerations.  So

           4       even in simple terms, I cannot apply to -- well, to the

           5       Equality and Human Rights Commission under the Freedom

           6       of Information Act and expect to get personal

           7       information about members of staff because that would be

           8       protected under that Act.  In fact the exemption

           9       essentially says if giving that information would

          10       breach  data protection requirements, it then becomes

          11       exempt from freedom of information so the two sort of

          12       interlock in that sort of area.

          13   DAME NUALA O'LOAN:  Thank you very much.

          14   PROFESSOR KLUG:  I do have a supplementary question.  I'm

          15       quite interested to ask you straight off whether you

          16       think, if the Human Rights Act had never been

          17       introduced, it would have in any way been a disadvantage

          18       to you in fulfilling your powers under the DDA?

          19   MR SMITH:  Yes, I think it would have been a disadvantage.

          20       I mean, there are a number of cases, perhaps a fairly

          21       small number, where theHuman Rights Acts comes into

          22       consideration.

          23           We had an issue some time ago about the electoral

          24       role and, I think you probably know, when you register

          25       for the electoral role you now have a tick box which
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           1       says: do you want to go on the edited register, which is

           2       essentially the version of the register which is

           3       available for sale.  It was a result of someone arguing

           4       that not having that choice. If you registered to vote,

           5       you went on the electoral role which was for sale to

           6       anybody for any purpose and largely for marketing

           7       purposes, that was an infringement of the right to free

           8       election. I think thatis the right ...

           9           So there's no doubt that that provision in the Human

          10       Rights Act actually helped, in that case, further what

          11       we had always argued was right and proper, if you like,

          12       under data protection provisions.  It gave us an extra

          13       string to our bow.

          14           More widely, it does so when we are arguing

          15       enforcement cases.  It gives us extra strength behind

          16       us.  We would always have referred back and did refer

          17       back to the Convention anyway but I think the fact that

          18       that is now enshrined in UK law helps us most

          19       definitely.

          20           Perhaps I should also just add that, you know, it

          21       does affect the climate in which we operate as well.

          22     It's not just the specific legal provisions but being able

          23       to argue or increase awareness particularly in

          24       government departments that there is a package of

          25       looking after the rights of individuals, of which data
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           1       protection is a part, makes our work easier.

           2   DAME NUALA O'LOAN:  That brings me very neatly, I suppose,

           3       to my second question which is about Michael Wills'

           4       comments about the issue of the right to privacy not

           5       being in front of the minds of people dealing with

           6       personal data.  There obviously is a huge concern in the

           7       media about the way in which public authorities handle

           8       personal data.  So I wondered whether you had a view on

           9       that issue and whether you felt authorities especially

          10       really understand -- because although you're right,

          11       I think, that there is an increasing awareness that the

          12       Human Rights Act does exist, do you think there's an

          13       increasing awareness of what actually is inside it?

          14   MR SMITH:  I think it's certainly true to say that there was

          15       a lack of awareness amongst public officials of data

          16    protection obligations, of the importance of protecting the

          17       privacy of individuals.  Some recent events have brought

          18       that, perhaps  increased, awareness.  There's

          19       clearly the question of the data breaches which have

          20       occurred.  It may well have been  in the light of

          21       that that Michael Wills made his remarks.

          22           We do have a concern that, whilst data breaches have

          23       raised awareness  of the importance of looking after

          24       personal information properly, all the attention has

          25       really been on security and clearly there's a great deal
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           1       more to data protection and human rights compliance than

           2       keeping information secure.  We've been keen to

           3       emphasise data minimisation; you shouldn't collect any

           4       more information on individuals than is necessary to do

           5       your job, which is a principle in the Data Protection

           6       Act.

           7           It's partly illustrated by the HMRC case where the

           8       Child Benefit discs were essentially being posted to the

           9       National Audit Office and went missing in the post.

          10       Now, there is a security question of why

          11       they were being posted and why they were unencrypted but

          12       the other question was, why was there so much data on

          13       there?  It was simply for, if you like, convenience that

          14       a simple download from the HMRC system was done rather

          15       than going to what was not a huge amount more trouble,

          16       but a bit more trouble, of stripping out the unnecessary

          17       information and providing a lesser data set to the

          18       National Audit Office.

          19           Now, there's no doubt there's a greater awareness of

          20       security issues. I won't list all the incidences there

          21       have been and the reports, but the Cabinet Secretary, 

          22       Gus O'Donnell, has produced procedures for handling the

          23       information within government which are no doubt

          24       concentrating people's minds.

          25           It does go further than security.  I mean, there are
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           1       three areas.  There's security.  There's what is termed

           2       information assurance which is about security and also

           3       the quality of information: is the information

           4       accurate, up to date?  There's no doubt that public

           5       authorities have moved to greater awareness of

           6       information assurance, not just of security.  But data

           7       protection goes wider than that as well because it

           8       includes individuals' rights, the right of access to

           9       information that's held about you, the right to prevent

          10       processing of your data if you have sound reasons for

          11       that.  I'm not sure that that area is seen as, if you

          12       like, part of the package where the awareness has

          13       increased.  I don't think I've fully answered your

          14       question.  I slightly lost the thread
          15   DAME NUALA O'LOAN:  If I take you there to develop what

          16       you're saying.  You're saying there's a greater

          17       awareness among some departments, but our research has

          18       indicated that there is a huge lack of knowledge and we

          19       wondered if you could give some views on why that might

          20       be the case.  It's ten years since the Act was passed,

          21       okay, eight years since it came into force, but ...?

          22   MR SMITH:  Yes.  I mean, there's no doubt there's not as

          23       much knowledge of data protection requirements and

          24       Article 8 as there should be.  Partly some of that might

          25       be our fault, our responsibility in that the Act itself

                                            10

           1       is a complex legal instrument and it is --

           2   PROFESSOR KLUG:  Which act are you talking about?

           3   MR SMITH:  I'm talking about the Data Protection Act.  The

           4       Human Rights Act is similar.
           5           The Data Protection Act is a complex piece of

           6       legislation.  In some ways it has similarities to the

           7       Human Rights Act in that it's based on some fairly

           8       simple, common, straightforward principles but the way

           9       the act is structured is those principles are buried

          10       away in the schedules at the end of the Act and there's

          11       a whole sort of bureaucratic system that goes with

          12       compliance.

          13           I think, you know, we in our earlier days, were not

          14       clear enough about this.  What's important here is some

          15       basic principles and getting those principles right.

          16       It's not so much a question of compliance with the

          17       letter of the law, it's the spirit of the law that is

          18       important.  Richard Thomas, as Commissioner, has been

          19       very keen to move us down that road of keeping

          20       it simple.  We do have a programme of work of keeping

          21       data protection simple, making life easier for

          22       businesses that want to get it right but being tougher

          23       on the minority that don't.

          24           So I think we haven't explained the Act well enough

          25       in the past.  I also wonder, when you're talking about
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           1       particularly the development of government policy, the

           2       extent to which it has been seen as a priority.  It may

           3       be a bit simplistic but the priority has been preventing

           4       terrorism, catching criminals, fighting crime and data

           5       protection and wider Article 8 rights, protection of

           6       privacy, has been very much a lesser consideration.

           7           I think you come back actually to something which

           8       I'm sure is on your agenda but is on ours about

           9       proportionality and decide what is a proportionate

          10       response.  I think we have moved forward where there is

          11       much more of a recognition in government that

          12       proportionality matters and, when you're considering

          13       things like development of a national automatic

          14       number-plate recognition database, that the question of

          15       proportionality needs to be considered.  We all get to

          16       the same point, saying you need to consider

          17       proportionality.  I think what we haven't really got to

          18       yet is reconciling different views on what

          19       proportionality actually means.  If you're a police

          20       officer catching criminals, your view of what is

          21       proportionate might be different from my view and

          22       I think that’s the question.
          23           But we are getting better at addressing those

          24       questions.  We produce some tools ourselves, the privacy

          25       impact assessment tool, which I'm happy to talk about,
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           1       which has helped that.

           2   MS DERSLEY:  Just slightly going back before the

           3       proportionality point, to talk about the priorities and

           4       I think often public authorities, they look very much at

           5       what is the core function of what they do and they don't

           6       look at all the other elements that surround it.  They

           7       would be focused on delivering whatever specific service

           8       there is and they get the money for that but they don't

           9       necessarily think that actually, in delivering that

          10       service, there are other aspects of doing it.  So, for

          11       example, local authorities, we have issues with local

          12       authorities in the databases and the use of information

          13       that's held on different databases within a local

          14       authority.  It may be useful to use council tax

          15       information for other purposes and it's balancing all of

          16       that and sort of being aware that you can't just do what

          17       you want to do because there may be other issues,

          18       whether it's human rights or data protection, that would

          19       come into question in there.

          20   DAME NUALA O'LOAN:  Thank you.

          21   PROFESSOR KLUG:  Returning to Michael Wills' point about

          22       privacy becoming a burning issue and it isn't yet.  What

          23       do you think the government's role should be in ensuring

          24       that happens around public authorities and public

          25       officials?
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           1   MR SMITH:  A large part of the government's role is in
           2       promoting the importance of considering privacy,

           3       Article 8, data protection considerations and some of

           4       that is going on.  This work that the Cabinet Secretary

           5       has done on data handling guidelines has been --

           6       I hesitate to say beenpushed but local authorities,

           7       local government is being encouraged to adopt a similar

           8       approach; similar to your good management, good practice

           9       point of view but also through some of the links that

          10       there are between central and local government.  Forgive

          11       me if I don't remember all the details, but essentially

          12       access for local authorities processing benefits, access

          13       to DWP systems -- sorry, Department of Work and Pensions

          14       systems -- that hold that information is conditional on

          15       local authorities adopting the right sort of standards

          16       themselves for the handling of information.

          17           So there's an element of -- there's an element of

          18       supply-chain control where those you are doing business

          19       with, whether it's contractors or sharing information,

          20       personal information with, you can impose obligations on

          21       them and government should do that, is doing some of

          22       that.

          23           But one of the recent data breaches was to do with

          24       the Home Office and PA Consulting, where PA Consulting

          25       were essentially processing prisoner data.  The issue
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           1       that really sits behind this is what were the

           2       arrangements between the Home Office and PA Consulting;

           3       had they imposed sufficient obligations on PA Consulting

           4       and what they were doing to monitor that.  So it's going

           5       out and following the obligations through.

           6           Beyond that, government -- I think government have

           7       a role in simply making clear that this matters, that

           8       this is important.  Forgive me, catching terrorists and

           9       fighting crime isn't the only thing in the world that

          10       matters.  Our research says that for the public it's not

          11       the only thing that matters.  We've asked people what

          12       issues sort of feature highly on their agenda.  Fighting

          13       crime and fighting terrorism is very high and is top,

          14       but protecting privacy, it varies but I think last year

          15       it was second, maybe third.  It can come above education

          16       and the health service.  So I think government giving 

          17       the messages that they give iscrucially important.

          18   DAME NUALA O'LOAN:  That data to which you've just referred

          19       actually is very useful.  Is that the Commissioner's

          20       data or is it MORI?

          21   MR SMITH:  Every year we conduct annual tracking research,

          22       which tracks both the awareness of individuals of data

          23       protection and their rights and their areas of concern.

          24       So they are given something like ten topics and

          25       asked to rank them in order but they're asked the same
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           1       question year after year to enable us to track.  We do

           2       that of individuals and we do one of organisations.

           3   DAME NUALA O'LOAN:  Is that on your website?

           4   MR SMITH:  It is but we can make sure you have a copy of it.

           5       We will send you that.  It is one area where I was

           6       a little bit hesitant when we talk about awareness of

           7       public officials because I don't think we have a huge

           8       amount of information onthe awareness of individual

           9       public officials, but the awareness of public

          10       authorities of their data protection obligations comes

          11       out highly on that.  This is only telephone survey work,

          12       they phone up and they ask to speak to the person who

          13       deals with data protection.  When they get through, they

          14       get good answers about the understanding so it's there,

          15       it's whether it permeates properly through the

          16       organisation.

          17   DAME NUALA O'LOAN:  I'm particularly interested there in

          18       what you said of people's expectations of government

          19       too.

          20   MR SMITH:  Perhaps if I may just add then, one of the issues

          21       is perhaps, if you like, the seniority at which the data

          22       protection or privacy responsibility rests within

          23       government departments as well as other public

          24       authorities.  Data protection has been seen as a sort of

          25       technical responsibility given to a fairly junior member
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           1       of staff.  Probably in the early days of data

           2       protection, it was in the IT department because it was

           3       all seen as about computers.  It may have changed to 

           4 become part of sort of legal obligations but there hasn't been

           5       senior-level ownership in the way that there should be.

           6           I think that is moving and some of these security

           7       breaches and the areas I've talked about have ensured or

           8       are ensuring that at least security is given as a key

           9       responsibility within governance arrangements.

          10   PROFESSOR KLUG:  Just to follow through on that point, is

          11       this just anecdotal?  Is it just that the press are now

          12       following this?  Or is there any evidence to suggest

          13       there have been more security breaches in recent times

          14       than there were?  There's certainly more attention to

          15       it.

          16   MR SMITH:  There's a lot of evidence of security breaches

          17       now.  We have opened a sort of voluntary register which

          18       now has getting on for 200 notifications on it.  We

          19       started that in October last year after the HMRC breach.

          20       We can supply you, if you would like, with an up-to-date

          21       break-down of the extent to which they are public

          22       authorities and the areas of the breaches.
          23           The extent to which there are more now or there is

          24       just more awareness is hard to say but I think the

          25       seriousness of the incidents is greater now simply
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           1       because there is so much data around.  The HMRC discs

           2       contained, is it 16 million records?  Now, it's only in

           3       the last few years that you've been able to load that

           4     many records on to a CD. With the Ministry of Defence, one

           5       of them was a laptop with recruitment records. The

           6       extent to which we all carry round laptops now with this

           7       sort of information is new.

           8           I think what is very telling is one of the things

           9   which was mentioned by Sir Edmund Burton, who did the report 

          10   into the loss of Ministry of Defence laptops. He talks about

          11       a different culture in the Ministry of Defence from the

          12       one when he was there, in the Cold War days.  He

          13       talked about -- and this may be not quite right -- the

          14       Facebook generation who now work in the Ministry of 

          15       Defence whereas it used to be paper files. 
                   There was a culture of secrecy, not necessarily
          16       directed towards personal information and 
          17       Article 8. It was about protecting, if you like, state

          18       secrets but it protected personal information on the

          19       way. You didn't talk about the case to the person in the

          20       next office to you.  To one where you're recruiting

          21       people who are school leavers who are used to putting

          22       their personal lives on a website, sharing a lot of

          23       personal information.

          24           Actually the culture in government is also about we

          25       must share more information, we must get more efficient,
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           1       we must get better and protection of

           2       confidentiality and privacy has been lost sight of.

           3       It's how you bring that back in a modern-day age.

           4   PROFESSOR KLUG:  That's very interesting.  So do you think

           5       there is more that the government could be doing that

           6       they aren't doing?  Say, for example, in policy

           7       formation, is that a place to look at in privacy being

           8       right up there, strong and bold at that stage?  What

           9       more do you think the government should be doing?

          10   MR SMITH:  There is more that should be done; I hesitate to

          11       say there is more that the government should be doing.

          12       If you had asked me that question a year ago, I would

          13       have said an unhesitating yes, that there is more that

          14       should be done.  We would like to see still the evidence

          15       that it is actually happening but there is no doubt that

          16       there is a move in government to take better care of

          17       privacy requirements in policy-making.

          18           A few years ago, we did express considerable

          19       concerns about the development of children's databases.

          20       We've had a lot ofdoubts, and still do, about the

          21       process of Criminal Records Bureau and checking on past

          22       convictions and the extent to which we've rather lost

          23       site of rehabilitation of offenders in moving forward.

          24       We would have had those concerns.  As a result of the

          25       security breaches and other work, I think the
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           1       Surveillance Society work that we've done and raising

           2       the debate there has also brought a commitment by
           3       government to look at privacy.  So we've got the

           4       commitment there that privacy needs to be weighed up in

           5       the equation, and we've got the privacy impact tool

           6       which should help do that and we've got a commitment

           7       from government that they will use that privacy impact

           8       assessment tool.  We are now waiting to see whether it

           9       really makes a difference.

          10           I know this is a public forum but I think there is

          11       a certain amount of scepticism because the intentions

          12       are there but the concern is, you know, when the

          13       political pressure is on, is there a need for a quick

          14       solution?  We've said this publicly before, we've gone

          15       too much down the road of the solution to every problem 

          16    being setting up a new database without really thinking 

          17       it through. Now we've got the tools to think it through 

          18       but will it really happen when the pressure is on?

          19   PROFESSOR KLUG:  I'm glad you brought up the privacy impact

          20       assessment; have you had any feedback or evaluation on

          21       how it's working?

          22   MR SMITH:  It's fairly early days yet.  We only launched the

          23       tool in December last year.  It is being taken up.  The

          24       first organisation to take it up and use it is the

          25       National Police Improvement Agency on the police
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           1       database and we have, I think, about six taking it up

           2       now.  We don't know how successful it will be. It's

           3       got to be seen through to completion.  It was very much

           4       our first iteration of the tool so we are committed to

           5       sort of help trying to improve it, make it more user

           6       friendly.  It does make reference to human rights

           7       considerations but we're conscious that those could be

           8       improved.  When I was coming here, I was talking to my

           9       colleague who deals with this area who already had it on

          10       his list, to make it more specific about also meeting

          11       Article 8 requirements.

          12   PROFESSOR KLUG:  I had the pleasure of looking at it on the

          13       train coming up this morning in some detail.  I was

          14       struck by -- I should say the principle of privacy

          15       doesn't seem to appear until about page 62, if I

          16       remember the page number correctly, and I was struck by

          17       your deduction where you said: make it simple and bring

          18       out the principle.

          19           This may not have any bearing on this but a small

          20       point that we've extracted from your evidence -- Richard

          21       Thomas' evidence on human rights was a suggestion,

          22       I think from the chair, that there might be an advantage

          23       in the Commission having more contact with -- I think

          24       they call them human rights champions, I don't know if

          25       that's the right phrase.  I'm wondering if you've done
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           1       that and I wonder if they're being consulted on any

           2       changes to the PIA?

           3   MR SMITH:  As far as I know, we haven't done yet but that's

           4       an extremely good point, that we ought to consult them

           5       and we will make a note of that and make sure that

           6       happens.

           7           The point you make about it being more upfront that

           8       this is about privacy and what privacy means is quite

           9       right.  I also just hesitate a little because the

          10       privacy impact assessment tool is really meant to be an

          11       online tool, interactive.  When you print it out, it is

          12     long and complicated. It's not quite as bad as it appears.
          13   PROFESSOR KLUG:  I should have had my laptop with me on the

          14       train, is what you're trying to tell me.

          15   MR SMITH:  You might have left it on the train.

          16           We're also trying to produce a simple guide to it.

          17       We're conscious of those areas but we will take the

          18       point about human rights champions to heart.

          19   PROFESSOR KLUG:  Just a couple of additional questions

          20       tacked on to that.  What do you see your role in

          21       ensuring that public debate -- it actually does relate

          22       to what we were just discussing -- about right to

          23       privacy is informed and balanced?  It is actually quite

          24       unbalanced in some ways at the moment.  You get these

          25       sides rather than the coming together of the complexity
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           1       of it.  Maybe you could at the same time comment on what

           2       you think the role of political parties and the media

           3       might be in ensuring that debate is more balanced than

           4       it currently is now.

           5   MR SMITH:  I think about the second part of your question.

           6       I mean, the first part, I think it's quite difficult

           7       because I wonder what we really mean when we talk about

           8       a public debate.  We fall into the trap ourselves.  We

           9       did our work on the Surveillance Society and

          10       commissioned a report from the Surveillance Studies

          11       Network with a view to sparking off a public debate.  We

          12       think we've been successful in that.  Like all these

          13       things, it struck the right note at the right time when

          14       that report came out.

          15           Quite what the public debate means I think is

          16       difficult to put your finger on.  It's certainly about

          17       the media and partly because of our work the media are

          18       more aware and are more likely to be critical of

          19       developments, like the ANPR system.  In the press

          20       cuttings from yesterday, there's a critical article in

          21       there about it whereas, had that debate not been raised,

          22       then the media may well have just taken a law

          23       enforcementview.

          24   DAME NUALA O'LOAN:  This is the car tracking system?

          25   MR SMITH:  Yes, ANPR is automatic number-plate recognition.
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           1           The challenge is that the media have no problem

           2       saying one thing one day and the opposite thing the next

           3       day and they don't have to tie the two up together.

           4       I think what would be useful to us is some real,

           5       independent view of what the public think.  I know this

           6       is difficult and it's a sort of focus-group type work,

           7       citizens-panel type work on this proportionality,

           8       getting to the bottom of what the citizens really think

           9       proportionality means.

          10           Again I'm not sure you can do much more than that.

          11       Individuals are fickle as well.  We used to -- not so

          12       much ourselves - but research was done which placed
          13       individuals into sort of categories: those who are

          14       highly concerned about their privacy, those who don't

          15       care much about their privacy and categories between.

          16       We came to the conclusion that that's not right; people

          17       move between those categories and it depends on the

          18       issue and what they're faced with.  I might be very

          19       concerned about some aspects and some circumstances and

          20       not concerned about others.

          21           And people change.  Actually sitting people round in

          22       a focus group and getting an answer, they might give an

          23       answer then, but when they're faced with a real problem

          24       themselves, I don't want to be too simplistic but it's

          25       fine to invade everybody else's privacy as long as
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           1       you're catching criminals, but when you come to invade

           2       my privacy by mistake, then I suddenly change my views

           3       on the approach.  So I'm not sure how much I've helped

           4       you.

           5           I think the debate -- the extent to which you raise

           6       public debate, is raising awareness and these things

           7       feature in the media in the way they didn't before.

           8       They feature in Parliament and MPs raise them.  I'm

           9       actually going with the Commissioner later on today to

          10       see the Home Secretary and we saw -- as a preliminary,

          11       we saw the Permanent Secretary last week.  He was saying

          12       privacy concerns, concerns about this national Automatic

          13       Number-Plate Recognition database, leave in concerns         
          14      about this central communications database which have
          15       been aired are much more under consideration within 

          16      government than they were.       

          17           Government is more aware in its own right but it's

          18       more -- but Parliament is more aware, MPs are more

          19       aware.  Government knows that they will be asked

          20       questions in Parliament which they would not have been

          21       asked a year or two ago.  I think that's what we mean

          22       by this. It's awareness as well as debate.

          23   DAME NUALA O'LOAN:  There's a parallel between that and the

          24       DNA extractions, isn't there, where you're expecting
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           1       a judgment fairly soon?

           2   MR SMITH:  Yes.  There are a number of things going on.

           3       There is the Marper case, which you may know of,

           4       which is before the European Court of Human Rights,

           5       which we have a strong interest in.  Put simply, our

           6       view is that we find it hard to see how the UK legal

           7       system could have concluded that the holding of

           8       someone's DNA samples is not -- doesn't engage

           9       Article 8.  Surely it must do.  I would be amazed if --

          10       maybe I go too far in a public hearing -- I would be

          11       very surprised if the ECHR doesn't find at least that

          12       the Article 8 rights are engaged by the state keeping

          13       DNA samples and profiles of individuals.

          14           Whether it decides it's then proportionate is

          15       another question but that judgment by the ECHR of

          16       whether that's proportionate will feed back into a huge

          17       amount of our work.  One thing it will feed into

          18       particularly is retention of conviction information by

          19       police where -- the police used to have a system where

          20       less serious convictions were deleted from the Police

          21       National Computer after a period of time.  So sex

          22       offences, crimes of violence, if you had a conviction it

          23       would be on the police record for life essentially.  But

          24       if it was a minor offence, burglary, I don't remember

          25       the exact period but after 15 years without any further
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           1       offences, that might have been deleted from the system.

           2       Partly as a reaction to the Soham murders, and it all

           3       came from there, the police moved to stopping deleting

           4       information.  Essentially we have taken formal

           5       enforcement action against the police to say that that

           6       is not right, we think that is a breach of the Data

           7       Protection Act and of Article 8.  That is in our case.

           8           It was heard recently by the data protection

           9       tribunal who came down essentially in support of our

          10       view.  It was based on five individuals' cases and

          11       that's all we were taking., Five individuals 

          12       basically who had committed minor offences in their

          13       teens and for who the data was still there many years

          14       later.  The police are now appealing to -- they're

          15       looking to go straight to the Court of Appeal on that.

          16       So again that will be interesting but I'm sure -- as

          17       that works its way through the legal system, the outcome

          18       of the Marper case will have an influence.

          19           I mean, linked with that is this Criminal Records

          20       Bureau process because, although our case is about

          21       retention, the information being retained is itself an

          22       intrusion into privacy.  The way most people become

          23       aware that it's retained is when they apply for a job,

          24       working with children or vulnerable adults and

          25       a Criminal Records Bureau check is done and anything
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           1       that is on the criminal record is produced to the

           2       employer as a result of that.

           3           Again, you know, we think that -- well, that

           4       certainly raises Article 8 considerations.  If I'm

           5       applying to work with children and there's a conviction

           6       that, when I was a teenager, I was convicted for

           7       shoplifting, why should that be revealed to my employer?

           8       The fact that I was convicted two years ago of sex abuse

           9       or something, clearly that is relevant and clearly

          10       should be revealed; but shouldn't there be some

          11       proportionality?  I think where we go on this is all

          12       influenced by the Marper case and as I say the tribunal

          13       case.

          14   DAME NUALA O'LOAN:  There seems to be another question too

          15       about who actually has access there?  Who can get access

          16       to these criminal records?  There's another issue

          17       I think -- I would be interested in your views on it --

          18       I'm not very well informed about it but it was a recent

          19       government announcement about people getting access to

          20       the Criminal Records Bureau, I think, for the purposes

          21       of determining whether people living in their

          22       neighbourhood or people with whom they might be having

          23       a relationship might have had a previous criminal

          24       record.  I wondered whether you had a view on that.

          25   MR SMITH:  Yes, it is a question of access as well.  Without
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           1       going into too much detail, we took a previous slightly

           2       different case to the tribunal and at that time the

           3       tribunal were surprised as to how many organisations had

           4       access to criminal record information.  That led to what

           5       is termed the step-down model where, if you like, it may

           6       be more than a few years but for a certain amount of

           7       time your criminal conviction information would be

           8       available to a fairly wide population but then it steps

           9       down and is available to police eyes only.  Essentially,

          10       just to complete the picture, the argument really of the

          11       most recent tribunal is, should there be a step-out as

          12       well?  So  is there  a point at which it is deleted
          13       altogether.

          14           There has been a review by the police of all the

          15       organisations that have access to criminal record

          16       information.  There are some concerns.  I think it's

          17       probably right that all those organisations have access

          18       to some; it's, are the right filters in place to make

          19       sure they only get what they really do need?  Which

          20       I think comes on to the second point.  I mean, just

          21       recently the government have started a trial in a number

          22       of police force areas where, essentially, a woman can

          23       check out their partner with the police as to whether --

          24       I can't remember, whether they're on the Sex Offenders

          25       Register.  As long as it's done properly and there are
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           1       safeguards to make sure that these checks are genuine

           2       checks, then I don't think there is a problem.  It is

           3       about proportionality and balance.

           4           If a woman, a single woman with children and a man

           5       is moving in with her, there clearly is a real risk

           6       potentially to those children.  It doesn't seem to me

           7       disproportionate in principle that there should be able

           8       to be some check to protect those children.  There is

           9       some evidence that, you know, paedophiles deliberately

          10       target certain groups so it's ensuring the right people

          11       have access.  The difficulty is, if the police -- if

          12       a check is done and the woman is told that there's

          13       a risk with this person, it's hard to see that there's

          14       anything that stops her spreading that around the

          15       community.

          16           I think it's a very difficult area.  I'm very glad

          17       that we haven't gone down the US approach of essentially

          18       making the Sex Offenders Register almost a public

          19       register.  I think it's a difficult problem and I'm --

          20       I wouldn't be too critical of what we've got.

          21   PROFESSOR KLUG:  Beside the intrinsic interest in this

          22       issue, it also highlights another point which is

          23       a relationship between a specific piece of legislation

          24       like the Data Protection Act and the Human Rights Act

          25       which works, as bills of rights do, as a kind of
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           1       over-arching value-type effect on specific legislation.

           2       So I wonder, and I'm sure you're aware of that -- you

           3       talked earlier about how the Human Rights Act, Article 8

           4       in particular, can reinforce the powers you anyway have

           5       under the Data Protection Act but of course it also is

           6       the basis for which the proportionality decisions that

           7       you're making -- usually the umbrella for those

           8       decisions.

           9           I just wonder, in the advice you give and in the

          10       kind of responses you give and the publicity you give,

          11       whether you find it helpful to use that framework; ie,

          12       the Human Rights Act also points legitimately in the

          13       direction of providing that kind of safeguard,

          14       proportionately and necessarily, in a democratic society

          15       for a potential victim of child abuse in a situation

          16       where they're at risk because the parent doesn't know

          17       who their partner is, in the current lifestyles that

          18       people now live.  The Human Rights Act points in that

          19       direction as well as pointing in the direction of

          20       protecting privacy.

          21           That is in fact the primary difference, it seems to

          22       me, of Article 8 as opposed to what will specifically be

          23       in the data protection legislation.  I'm wondering

          24       whether you draw on that (a), in terms of your own

          25       policy making and (b), in the way you kind of promote
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           1       a mature understanding of privacy or whether you think

           2       it would be helpful to do so or you see it almost as an

           3       obstacle.

           4           Do you follow my question?  Because we talked

           5       earlier about the Human Rights Act being congruent with

           6       the Data Protection Act because it also fleshes out when

           7       there should be necessary limitations on privacy and

           8       puts it in the simplest terms.  It gives substance to

           9       that and legal support for that idea, that there are

          10       necessary limitations on the right to privacy.

          11           When you explain the concept of privacy to your

          12       stakeholders and when you attempt to encourage them to

          13       enforce privacy, do you draw on those principles in the

          14       Human Rights Act to help you do so, is what I'm asking.

          15       Do you find that useful?

          16   MS DERSLEY:  I think we can do.  I don't think we do it

          17       necessarily as a separate element because, within the

          18       Data Protection Act, clearly there's exemptions to it.

          19       So to a certain extent those limits on privacy are

          20       provided by the Data Protection Act anyway.  So, yes, at

          21       times it is valuable to talk about the Article 8 as

          22       a more global concept, as it were, rather than the

          23       specifics of the Data Protection Act.  Clearly DPA will

          24       only apply to what is personal data so you won't

          25       necessarily cover information as such, so at times it is
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           1       helpful to consider the Article 8, the wider uses of

           2       information rather than the specifics of data protection

           3       and personal data in there.

           4           Certainly from experience, talking to or explaining

           5       things to other public authorities, it is helpful to use

           6       the language of Article 8.  They may get it more than

           7       actually the personal information but I don't think, as

           8       an approach to the office, it's not a formal thing that:

           9       this is what we do in particular circumstances, this is

          10       how we approach it.  It's tying it in with what we do

          11       but being aware that data protection privacy relates to

          12       a particular aspect but Article 8 is clearly wider and

          13       it's, you know, being able to use both of them to find

          14       the right balance, the right proportionality in the

          15       circumstances.

          16   PROFESSOR KLUG:  You made that distinction between the

          17       American approach and the pilot, and it is just a pilot

          18       in order, as I understand it, to see if it does lead to

          19       unacceptable breaches of privacy.  It seems to me, on

          20       a broad brush -- and this is not something that I'm

          21       trying to make a legal case on -- but on a broad brush,

          22       you could say that the pilot appears to be within the

          23       spirit of Article 8 of the European Convention and the

          24       American approach appears to be quite definitely outside

          25       where Article 8 would take you.  So I was thinking of
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           1       the sort of way into a principle, whether it is useful

           2       to use a human rights --

           3   MR SMITH:  I think it is to do partly with the structure of

           4       the Data Protection Act and the directive which sits

           5       behind the Data Protection Act has exemptions from its

           6       general principles.  I mean it spelt some of them out

           7       but one of them is where an exemption is necessary to

           8       protect the rights and freedoms of another person which

           9       clearly takes you down the human rights route.

          10           Our Data Protection Act doesn't have that exemption

          11       in those broad terms.  It translates that obligation

          12       into a number of specific exemptions in the Data

          13       Protection Act, so there's an exemption in the Data

          14       Protection Act where essentially applying its normal

          15       provisions will be likely to prejudice the prevention or

          16       detection of crime.  That exemption would apply to the

          17       area we're talking about, because it's for crime

          18       prevention and it's proportionate.  There's always the

          19       word "necessary" in there which is our word for

          20       proportionate, basically.

          21           So we arrive -- we do come to that route but I have

          22       to say, my colleague is right, when we're looking at

          23       those questions, no, the Human Rights Act won't be at

          24       the forefront of our mind.  What will be at the

          25       forefront of our mind is the Data Protection Act
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           1       exemptions.

           2           I think what we also do though, if applying that

           3       approach leads us to a situation where we just have a

           4       feeling this isn't right, then we look for wider

           5       arguments.  Whether it's because, coming to

           6       the point, we do have a concern about the representation

           7       of the Data Protection Act which I think is also

           8       a problem with the Human Rights Act.  We don't want it

           9       to be seen to stop what most people would regard as a

          10       sensible approach.  So when our legal approach is taking

          11       us to a conclusion which we're not comfortable with,

          12       saying things can go ahead when we have a gut feeling it

          13       shouldn't, we stop and think and see if we can construct

          14       the arguments in a different way and use all the

          15       tools, including the Human Rights Act, to address that.

          16   DAME NUALA O'LOAN:  Can I just take you from there to the

          17       Surveillance Society about which, I think, the

          18       Information Commissioner was concerned (inaudible) and

          19       to the extent that they are now concerned.  When one

          20       considers the Regulation of Investigatory Powers Act and

          21       the systems for the scrutiny of the exercise of

          22       surveillance powers and then the powers of the

          23       Information Commissioner and the duties of the

          24       Information Commissioner in respect of issues like

          25       surveillance and the right to privacy, I just wonder, do
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           1       you think that the interface between the two offices of

           2       Surveillance Commission and Information Commission is

           3       seamless?  Do you think there are things which need to

           4       be done there?  Do you think that the process works in

           5       public interest?

           6   MR SMITH:  I don't think, if you like, the relationship is

           7       seamless.  We almost have different jobs to do.  We have

           8       met the Surveillance Commissioners and are more than

           9   happy to talk to them, but actually we find our paths rarely

          10       cross.  Actually at this point, as an aside, we of

          11       course ourselves are subject to the Regulation of

          12       Investigatory Powers Act and we are inspected ourselves

          13       from time to time by the Surveillance Commissioner.  I'm

          14       pleased to say we had a very clean bill of health last

          15       time.

          16           We have made a point recently, I think it was to the

          17       Home Affairs Select Committee, that whilst, if you like,

          18       for the Data Protection Act, we are a comprehensive

          19       regulator -- we give advice, we help people, we try to

          20       see them through the Data Protection Act problems --

          21       really those functions don't exist in relation to the

          22       Regulation of Investigatory Powers Act.  The

          23       Surveillance Commissioners' job is much more the

          24       policing job and making sure procedures are being

          25       followed through.
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           1           We are aware it's hard to get advice on sort of

           2       Regulation of Investigatory Powers Act questions.  This

           3       came up in a rather different area for us.  There's

           4       a form of online marketing, it's an organisation called

           5       PHORM, which I won't go into how it works.  There were
           6       questions as to whether that involves an interception of

           7       communications in the way in which marketing messages

           8       are delivered.  Nobody could get any sensible advice as

           9       to whether that was the case.

          10           Now, sometimes people will come to us for advice on

          11       the Data Protection Act and we will say: yes, that's

          12       arguably a technical breach but it's not harming

          13       people's privacy.  We can't give you a green card but

          14       it's unlikely that the Information Commission would ever

          15       take any enforcement action in that sort of area.  This

          16       other situation was looking for that sort of advice,

          17       yes, this may be a technical breach but it's not really

          18       what RIPA was set up to address.  It's not really within

          19       anybody's power to give that wideradvice.

          20   DAME NUALA O'LOAN:  On the general proportionality issue,

          21       you talked about necessity and proportionality which

          22       I see as two separate issues.  Who is responsible for

          23       the proportionality decisions?

          24   MR SMITH:  Within RIPA, it's clearly the authority

          25       undertaking the interception or the access to

                                            37

           1       communications data that makes the initial judgment.

           2       I mean, just as we do when we access information, we

           3       have to make that judgment ourselves.  But that is then

           4       supervised by the Commissioner rather than ourselves.

           5       I mean, one area we did give some thought to was these

           6       local authorities that had been undertaking surveillance

           7       activities.  I think Poole Council was the first one and

           8       it was to do with school catchment areas.

           9   DAME NUALA O'LOAN:  That's what I wanted to get into.

          10   MR SMITH:  We did actually consider whether we should

          11       intervene there and I think we went so far as to ask

          12       Poole some questions.  There is some information -- the

          13       Data Protection Act covers the obtaining of information,

          14       so sitting outside someone's house making notes of their

          15       coming and going is collecting data under the Data

          16       Protection Act, provided you either keep
          17       a computer record or a sort of structured paper record.

          18           Also of course what you do with that information

          19       then is covered by the Data Protection Act, but the

          20       obtaining part is also the province of the Surveillance

          21       Commissioners as to whether that was proportional.  We

          22       took a view that primarily -- the prime mischief, if

          23       there is a mischief there, is the obtaining of the

          24       information, the sitting outside and really that's

          25       Surveillance Commissioner's territory.  I'm afraid
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           1       I can't, off the top of my head, remember the extent to

           2       which we actually contacted them and discussed that with

           3       them.

           4   DAME NUALA O'LOAN:  Do you think that there's an extent to

           5       which, if you like, the technical ability and the mind

           6       to actually carry out surveillance in this manner of

           7       members of the public, which may well be in breach of

           8       the right to privacy, has outstripped the structures set

           9       up by government under both the Data Protection Act and

          10       the surveillance -- RIPA?

          11   MR SMITH:  Yes, I think it probably has because that sort

          12       of, if you like, surveillance of members of the public

          13       in that area seems to us not to be what the Regulation

          14       of Investigatory Powers Act was really brought about to

          15       permit.  But it is going on in the area of the

          16       Regulation of Investigatory Powers provision.  There is

          17       nothing specific that outlaws it.  I think we come back

          18       to some extent to different people's views of what is

          19       proportionate.  If you are the local schools admission

          20       office, you probably see going to schools in different

          21       catchment areas as a really serious matter.

          22   DAME NUALA O'LOAN:  You talked earlier in your evidence

          23       there about your role in providing guidance and

          24       enlightenment, if you like; is this an area in which you

          25       think you might intervene again?
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           1   MR SMITH:  Were it not for the Surveillance Commissioners,

           2       I think this would be clearly our territory, it's

           3       obtaining information and we may well intervene.  It's

           4       illustrative of the point that you make that this

           5       obtaining question -- which is really what it's about --

           6       is really Surveillance Commissioner's territory.  Local

           7       authorities are saying they do it under the Regulation

           8       of Investigatory Powers Act.  It's the Surveillance

           9       Commission, thatpolice proportionality.  I think maybe

          10       we're hearing slightly different noises coming from the

          11      Surveillance Commissioner now about what is proportional.
          12       

          13           Can I just pick up one thing you said because

          14       I think you suggested that necessity and proportionality

          15       are different things.  We see them very much as the

          16       same.  The word "proportionality" doesn't appear in the

          17       Data Protection Act but all the exemptions are "where

          18       necessary" and so on.  We take that as sort of where

          19       reasonably necessary based on the proportionality type

          20       of consideration, is what we ...

          21   DAME NUALA O'LOAN:  Okay, thank you.

          22   PROFESSOR KLUG:  We were going to ask a couple of questions

          23       about freedom of information which I know is not your

          24       main area so I'm not sure who to direct them to.  But

          25       just before I do, and we're going to conclude with that,
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           1       I wanted to ask you a couple of questions about the

           2       Commission.

           3           I'd be interested in your views, if you have any,

           4       about what more or what at all you think the Commission

           5       should be doing in terms of promoting privacy as

           6       a concept and as a value.  I'm also interested in

           7       whether you think there's any interface between our two

           8       commissions in that, for example, when you were talking

           9       earlier about retention of criminal records, which are

          10       not necessarily linked to the job in hand, so someone

          11       who has been a shoplifter, their criminal record being

          12       reported to a school before appointment, I'm wondering

          13       whether you think there's some work that could be done

          14       to look at the socio-economic base of the kind of people

          15       who would be on a database like that and possible

          16       further ethnic disproportionality that might be on

          17       a database like that who are then seriously impeded from

          18       getting certain jobs.  I'm wondering whether you do that

          19       interpretation and I'm wondering whether you think

          20       there's a role for the Commission here, if at all.

          21   MR SMITH:  I think we would clearly welcome any work that

          22       the Commission does to raise, if you like, awareness of

          23       privacy, the importance of privacy.  I think you can

          24       take a sort of broader brush approach, privacy is an

          25       important value in society, one which we shouldn't lose
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           1       sight of, and promote that in a way whenwe're more

           2       constrained because we only have the Data Protection Act

           3       which is much narrower than the broader concept.  So, if

           4       you like, your Commission could paint a sort of broad

           5       picture of privacy within society and what that means

           6       and how that should affect the way the society works,

           7       then provide a framework on which we can go into the

           8       detail and actually, you know, sort of put that into

           9       effect where you're talking about processing of

          10       information, personal information.

          11           So I think promotion of this value and the

          12       importance of a value and why it matters and why the

          13       person in the street should care about privacy, I think

          14       we would really welcome.  So far as the other -- sorry?

          15   PROFESSOR KLUG:  I was just thinking, how much do you

          16       analyse your data for class, ethnicity, gender,

          17       et cetera?  It's another way of asking the same

          18       question.

          19   MR SMITH:  There was a question as well about things like

          20       the CRB process of criminal records where, only really

          21       because of the tribunal, but we've approached some

          22    researchers, doing research into things like the make-up of

          23       the criminal population and recidivism and how long

          24       people tend to go without convictions.  So far as

          25       complainants are concerned to our office --
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           1   PROFESSOR KLUG:  I didn't mean that actually.  I did mean,

           2       for example, the implications of the retention of that

           3       data and the CRB, do you analyse the data --

           4   MR SMITH:  No.  I can see there's a question there, if you

           5       like.  Do we analyse the extent to which there are more

           6       black people who will potentially be disadvantaged by

           7       the retention of criminal records?  I think, if I'm

           8       honest with you, the answer is probably no.  We see it

           9       as a problem which affects everybody and we don't draw

          10       that distinction.  I mean, we're very conscious that,

          11       the retention of DNA data, clearly there's information

          12       that disproportionately affects the black population,

          13       I'm sure you could draw other segregations, poverty and

          14       so on as to who is affected.  I don't want to sound

          15       trivial -- I suppose we don't care whether you're black

          16       or white; if it affects you, it's a problem.

          17   DAME NUALA O'LOAN:  Can I just ask one question?  I'm aware

          18       you have a train to catch.

          19   MR SMITH:  I'm all right for a few minutes.

          20   PROFESSOR KLUG:  Just a quick couple of questions on freedom

          21       of information, I don't know who the best person is.

          22   MS DERSLEY:  Ask both and we'll take a stab.

          23   PROFESSOR KLUG:  You let it land where it may.

          24           Do you see the Human Rights Act as in any way

          25       helpful in enhancing freedom of information or the
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           1       powers under the Freedom of Information Act?  It's

           2       a similar question that we asked you earlier on data

           3       protection.

           4   MS DERSLEY:  The difference between freedom of information

           5       and data protection is data protection comes from

           6       a directive which is based on human rights, freedom of

           7       information isn't.  The other piece of legislation that

           8       we regulate in this area is the Environmental

           9       Information Regulations which, whilst it comes from

          10       a directive and from the Article 8 which is behind it,

          11       again is not predicated on human rights principles.

          12       However, particularly in the area of Environmental

          13       Information Regulations there is certainly case law in

          14       relation to Article 8 and privacy issues about the

          15       access to such information, enabling people to live in

          16       an environment that's more suitable for them.  So

          17       therefore it does impact on their right to a private

          18       life and a home life.

          19           So as such, we don't use human rights as a sort of

          20       particular approach in the same way as for data

          21       protection.  There are, as with the data protection

          22       exemptions, similar ones in freedom of information that

          23       will be useful to protect aspects of it.  So, for

          24       example, David has referred to you before about the

          25       Section 40 exemption, the protection of personal data if

                                            44

           1       a request is received by a public authority and there's

           2       a similar protection in the environmental question.

           3   PROFESSOR KLUG:  So you don't find Article 10 in any way

           4       helps amplify the rights of the Freedom of Information

           5       Act?

           6   MS DERSLEY:  Yes, if you go to the background of it and

           7       you're looking at that sort of balance, yes, in terms of

           8       principle it helps.  What I meant was we don't

           9       specifically look at it and weigh up: is it Article 8 or

          10       Article 10?  We apply it as Freedom of Information Act

          11       and look at that.  So the balance -- I suppose in effect

          12       it does look at the two balances between what's the

          13       public interest in receiving the information as opposed

          14       to the necessity of sort of keeping it within the public

          15       authority.  The test is similar but it's

          16       not one that's specifically human rights as

          17       such.  The Freedom of Information Act set up some

          18       exemptions, some are absolute because there's no public

          19       interest in them but the majority do have a public

          20       interest test concept and that's what you would look at;

          21       but it's the balance between the rights of the

          22       individuals who receive the information as against

          23       almost the harm it would do to particular aspects of

          24       public authority business.

          25   PROFESSOR KLUG:  I also wanted to ask you, turning it the
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           1       other way around, what do you see as the role of freedom

           2       of information in enabling and empowering individuals to

           3       hold public authorities accountable under the Human

           4       Rights Act?  Do you think you can use it to obtain

           5       information or help public authorities to obtain

           6       information that would allow them to actually apply the

           7       Human Rights Act more consistently?

           8   MS DERSLEY:  Certainly the purpose of the Freedom of

           9       Information Act was to allow access to this information.

          10       One example would be in relation to the Environmental

          11       Information Regulations.  There's the Italian case of

          12       Guerra, it was brought as an Article 10 case which

          13       was: is there a right for individuals to receive

          14       information about a local processing plant and the

          15       environmental impact that this was having?  It was

          16       decided that there was no right under Article 10, no

          17       right of expression to -- there was no duty to impart

          18       the information but, in relation to Article 8, it's the

          19       protection of the individuals, their knowledge of where

          20       they're living and how that's going to impact on them.

          21           So I've slightly lost track of your question there

          22       but we would -- sorry, what was the question?

          23   DAME NUALA O'LOAN:  It was about holding the public

          24       authorities to account; "I want to know what's going on

          25       in the environment in which I live" and so on.
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           1   MS DERSLEY:  Certainly, in order to hold them to account,

           2       the information is necessary.  On the Environmental

           3       Information Regulations front, 

           4       one of the aspects of it was to be able to

           5       provide sufficient information for individuals that they

           6       can know what's happening in their environment and be

           7       able to challenge on the basis of actual information,

           8       and making them more involved in the decision-making

           9       process.

          10           Clearly it's the same approach for freedom of

          11       information.  When it was introduced, this was the

          12       intention behind it so it's certainly very helpful in

          13       producing the information.  The difficulty is

          14       it's the use that somebody would then make of it because

          15       we're applicant-blind in freedom of information, and
          16       purpose-blind.  Whilst we can hazard a guess in certain

          17       circumstances who these people are and what they want

          18       the information for, that can't play a part in certainly

          19       the public authority's decision-making or in ours.  So

          20       whilst we may have sympathy with an individual wanting

          21       information, perhaps on an environmental basis or, you

          22       know, for other reasons, if the exemptions are properly

          23       applied and they properly work and for those qualified

          24       exemptions, the public interest test has been taken into

          25       account but the outcome is that the information
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           1       shouldn't be received, that's just the answer.

           2           But we would hope that they would look at the whole

           3       concept but certainly, in terms of holding public

           4       authorities to account, the extent the proper

           5       information is available, yes, it is available to

           6       individuals for whatever purpose they intend to use it.

           7   MR SMITH:  We are aware that there is or has been some sort

           8       of lobbying with a view to including freedom of

           9       information within human rights, I think largely on the

          10       basis you need access to information in order to be able

          11       to enforce your rights.  I'm told by my colleagues that

          12       is sort of further advanced in South America -- and

          13       Chile is mentioned in particular -- than in Europe.

          14   PROFESSOR KLUG:  Because Article 10 talks about receiving

          15       and imparting information but the Court of human rights

          16       has narrowly defined that and elsewhere,

          17       internationally, it's been more broadly defined so

          18       there's a bit of tussle as to the meaning.

          19   MS DERSLEY:  It may be also where some countries may not

          20       have freedom of information regimes so in fact you tend

          21       to widen it if you don't have another means of access.

          22       In this country we now have it so it's a case of almost

          23       all of them must have room in the same territory and

          24       try to find the same balance between them.

          25   DAME NUALA O'LOAN:  Can I ask you one final question, it's
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           1       the gift(?) question.  Do you feel you have the power

           2       and resources to fulfil your role as a key defender of

           3       human rights?

           4   MR SMITH:  Well, I have to say no, because we've said many

           5       times --

           6   PROFESSOR KLUG:  Your desk would be cleared when you got

           7       back if you said yes.

           8   MR SMITH:  Absolutely.  We don't but we hope things are

           9       moving in the right direction.  We are looking to have

          10       a wider power of inspection because at the moment we

          11       can't -- we can deal with complaints but we can't go and

          12       make, if you like, proactive checks on organisations'

          13       compliance.

          14           We have had, I must say, human rights -- I hesitate

          15       to say human rights of organisations, but the right to

          16       enjoy your property quoted as a reason why we can't have

          17       that inspectionpower.  I do recognise actually there's

          18       a stronger argument for that inspection powerwith public

          19       authorities than there is with private

          20       business.  But I'm hopeful we will move towards

          21       something and I don't think we are or have ever been

          22       seeking a power to randomly pick on businesses and

          23       say: we're coming into check.  There is always

          24       a risk-based approach, some reason, but it doesn't have

          25       to be evidence of a breach.
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           1           We're also looking to more resources.  As you

           2       probably know, we fund our data protection work from

           3       a notification fee that organisations pay to us and it's

           4       currently £35 a year.  The way we appear to be heading

           5       is to introduce a tiered fee so that larger

           6       organisations that essentially do consume more of our

           7       effort pay a substantially higher fee.  This would

           8       enable us to do more inspection and proactive work.

           9   DAME NUALA O'LOAN:  Can I ask you a final, final question.

          10       It's around -- it's a very political question this one,

          11       looking particularly at the current situation

          12       politically in this country.  The recent proposals of

          13       the Conservative party in respect of human rights

          14       issues, for example, the proposal I think to remove

          15       requirements for prior approval for interception

          16       communications under RIPA, where (inaudible)

          17       non-terrorist offences; was it David Campbell who said

          18       we would abolish the Human Rights Act?  Do you think the

          19       Conservative party actually understand human rights?  Do

          20       you think that politicians are conscious of their

          21       obligations under international law and European law; or

          22       is it too political a question?

          23   MR SMITH:  It is too political a question for me to answer.

          24   DAME NUALA O'LOAN:  If I rephrase it.  Do you think there's

          25       sufficient awareness among politicians of the
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           1       obligations of human rights law?  To be honest, that's

           2       the context from which I'm coming.  I do have serious

           3       concerns that the Commission will have to articulate

           4       very clearly the European obligations on the state.

           5   MR SMITH:  What does concern me is that -- whether it's

           6       politicians or -- I mean, government as well, sees the

           7       whole picture, whether there isn't a tendency to go for

           8   quick fixes.  There's a particular problem and, this appears

           9       to be the answer to it, without thinking through the

          10       whole picture and how things relate together.  It comes

          11       back to what we were talking about with data protection

          12       and we haven't really quite got that interaction right

          13       and the way technology develops and so on makes the

          14       problem more so.  I think that's -- it's thinking

          15       through the total picture rather than looking for quick

          16       fixes and I think that's a big part.

          17           I wonder if I may just come back on one point.

          18       I was perhaps a little bit flippant when I said: we

          19       don't care whether people are black or white, when we

          20       were talking about -- we were talking in particular

          21       about DNA.  We are conscious that the active population

          22       who approach our office with concerns is

          23       disproportionately white, middle-class,

          24       Guardian-readers, whatever.  We do have a data

          25       protection strategy which sets out our approach to our
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           1       work, which is very clear that complaints to our office

           2       are only one thing that drives our activity and we look

           3       at wider issues of public concern and, if privacy issues

           4       are disproportionately affecting particular sections of

           5       the population, then that would be a driver for us.

           6       I think again -- I've tried to put what I've said in the

           7       picture of the total approach of our office.

           8   DAME NUALA O'LOAN:  Thank you very much indeed.  We're most

           9       grateful to you for coming this morning and for giving

          10       us your time and your expertise.  It's been very useful

          11       for us.

          12   MR SMITH:  It's been a pleasure.  I know this is a formal

          13       inquiry; can I just add we are more than happy to have

          14       informal discussions about how we could take some of the

          15       matters we discussed forward.

          16   DAME NUALA O'LOAN:  That's most helpful.  Thank you very

          17       much.

          18   PROFESSOR KLUG:  Thank you.

          19   DAME NUALA O'LOAN:  You had said you thought you might send

          20       us some documents.

          21   MS DERSLEY:  I've got a note of the various parts.

          22   DAME NUALA O'LOAN:  Thank you.

          23   (12.45 pm)

          24                    (The interview concluded)

          25
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MERSEY CARE TRUST 

IP TRANSCRIPT– 17.09.2008

           1               Interview with MS DYER and MS MILLS

           2   (2.00 pm)

           3   DAME NUALA O'LOAN:  Good afternoon, you're both very welcome

           4       and I'm grateful to you for giving up the time to talk

           5       to us this afternoon.

           6           If I can, first of all, introduce Lead Commissioner,

           7       Professor Francesca Klug, and my name is Nuala O'Loan,

           8       I'm the Chairman of the Inquiry.  With us we have

           9       a number of staff from the Commission who have different

          10       responsibilities on the Inquiry, Bridget, Rhodri, Sue

          11       and Stephanie.

          12           Rhiannon is our Palantypist, so she will record your

          13       evidence and if I can ask you not to talk too fast, if

          14       you can remember.  I keep forgetting, then it enables us

          15       to have a very good record of the evidence which we

          16       regard as very important.

          17           The objectives for this session for us are that we

          18       want to gather your evidence about how you went about

          19       what you did at Mersey Care, what the projects actually

          20       involved.  We want the outcomes from the service users'

          21       perspective and we want to talk a little more to you

          22       about the barriers and how you overcame the barriers.

          23       I have to say to you that it reads from all the

          24       documentation -- and you're very generous with your

          25       documentation, we've seen a lot of different material --
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           1       it reads as a massively impressive operation; but we

           2       need to explore more about how you got there and it's

           3       clearly a very difficult exercise.  Then to look at the

           4       role of government, particularly the Department of

           5       Health in your case and the inspectorates and also the

           6       role of the Commission itself in building on your

           7       experiences and spreading lessons which you have learned

           8       and which we are learning as a consequence of the

           9       Inquiry.

          10           This is a formal legal inquiry under Section 16 of

          11       the Equality act and we have strict rules on disclosure.

          12       We do not identify individuals except in particular,

          13       very particular circumstances.  We're conscious also

          14       that we have our obligations under Article 8 to protect

          15       privacy but we asked you whether you were happy to give

          16       evidence in a public session and there's no member of

          17       the public here, but should a member of the public come

          18       in, I have to ask you are you happy with that?

          19   MS MILLS:  Yes.

          20   MS DYER:  Yes, we did have a conversation, yes, we're happy.

          21   DAME NUALA O'LOAN:  If at any stage you want us to go into

          22       private session, to close the door and not let anyone

          23       in, I'm happy to do that, if you discuss with me the

          24       reasons why you would prefer to do that.

          25           Two practicalities.  One was the Palantypist which
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           1       we've already spoken about.  The other is, we have a lot

           2       of questions we would like to ask you because we're

           3       interested, but it may mean that I might ask you to be

           4       brief on one, perhaps, so we can hear your expansion on

           5       another and I hope you will bear with me when I do that.

           6           Then before we start, you may wish -- either of you

           7       may wish to make a brief opening statement to us and we

           8       would allow two minutes or so if you want to do that.

           9   MS DYER:  I think we would just like to thank you for

          10       inviting us to the Inquiry and obviously if we can offer

          11       any assistance we're very happy to do so.

          12   DAME NUALA O'LOAN:  Thank you very much indeed.

          13           I would start off with a very general question to

          14       you, Ms Dyer.  Can you tell us about the decision to

          15       adopt the rights-based approach when you set up in April

          16       2001?  Can you tell us about when the approach was taken

          17       and whether you had stronger internal than external

          18       drivers; what the drivers were.  Then when Ms Dyer has

          19       answered that question, Ms Mills, if you can talk to us

          20       about how Mersey Care involved service users in the

          21       planning work on human rights, okay?

          22           So the first question to Ms Dyer was, why did you

          23       take the rights-based approach when Mersey Care was set

          24       up and what were the drivers, internal and external?

          25       Thank you.
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           1   MS DYER:  Mersey Care is a mental health trust and because

           2       of that we obviously -- we operate within the Mental

           3       Health Act so I think perhaps, unlike some other parts

           4       of the NHS, because we're a trust that provides for

           5       a compulsory detention and compulsory treatment, that

           6       kind of brings human rights in a sense to the forefront

           7       of our work.

           8           When we were establishing the Trust, which was back

           9       in April 2001, we had a lot of consultation events and

          10       we had a very strong message from service users and

          11       carers who attended those consultation events.  This

          12       I think is an external/internal driver in the sense they

          13       tend to use our services.  But there was a very strong

          14       feeling that, in establishing Mersey Care Trust, if all

          15       that was happening was that this was yet another NHS

          16       reorganisation, to put it bluntly, if all we were going

          17       to do was change the label over the door, then our

          18       service users and carers really weren't interested in

          19       that.  What they wanted was a very different kind of

          20       organisation, an organisation that listened to them much

          21       more, had much more empathy and understanding and

          22       involve them much more as equal partners in care and

          23       treatment.

          24           The Board's feeling, I think, was that we couldn't

          25       do that, we couldn't involve people as equal partners
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           1       unless we took a rights-based approach.  The kind of

           2       fundamental human rights principles of fairness,

           3       respect, dignity, autonomy had to underpin a real

           4       partnership approach.  So it was driven from the Board

           5       of the Trust but in response to the views that we'd

           6       heard.

           7   DAME NUALA O'LOAN:  May I just ask you a simple question,

           8       which I probably should know the answer to, have you

           9       a big board or a small board?

          10   MS DYER:  I think we have seven non-executive members and

          11       seven executive members.

          12   DAME NUALA O'LOAN:  So it is actually quite a large board.

          13   MS DYER:  We also get an extra member because we have

          14       Ashworth High Secure Hospital under our umbrella; we're

          15       one of only three trusts in the country that provide

          16       High Secure mental health services.

          17   DAME NUALA O'LOAN:  Thank you very much indeed.

          18           Ms Mills, would you like to give the services

          19       perspective on how Mersey Care involved you in the

          20       planning work?

          21   MS MILLS:  Yes.  At the outset, when the Trust was

          22       established, there were a series of events held,

          23       open-space events where -- to these were invited staff,

          24       service users, carers and it was often an open agenda,

          25       so we could bring the points that were important to us,
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           1       we could raise.  From that, as has been said, there were

           2       lots of issues that came out about people wanting to be

           3       involved in the running of the Trust and involved in

           4       improving things for their own care.  It was from

           5       that -- the ideas were taken from those groups to

           6       develop an equality and human rights approach and it was

           7       from there that the Board adopted this human rights

           8       approach.

           9           Also one of the things that was set up at the outset

          10       of the Trust was a service user and carer forum and the

          11       chair of that forum -- which is now me, it wasn't at the

          12       outset but it is now me -- is a co-opted member on to

          13       the Trust Board so I sit in on these things, including

          14       the private sessions of the Board meetings.

          15   DAME NUALA O'LOAN:  One of the things that we have

          16       identified in the course of this, and it wasn't

          17       a surprise to us, is that people have huge difficulty

          18       understanding what human rights are actually about.  Yet

          19       it seems to me that, from very early on, the service

          20       users were very clear.  Was it a process of you

          21       providing some information about the kind of areas which

          22       were affected by the ...

          23   MS DYER:  If I start and you can join in.  I think talking

          24       about human rights and the Act people find quite complex

          25       and so we took a fairly simple approach which was saying
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           1       that service users and carers had the right to be

           2       involved in decisions which affected their lives.  That

           3       was a fairly simple, I think, message to get out within

           4       a fairly complex organisation as we are and also for

           5       service users and carers.  In a sense that touches on

           6       all -- by saying people have the right to be involved in

           7       decisions which affect their lives, that touches on all

           8       the aspects of the Human Rights Act really.  But that's

           9       where we started, with a fairly simple message I think.

          10   MS MILLS:  Yes, and I think in being -- being involved in

          11       decisions that affect our lives and being involved in

          12       activities within the Trust, one of the big drives from

          13       service users and carers was actually to improve

          14       standards of care by not just being involved for the

          15       sake of being involved and saying: well, I sat on an

          16       interview panel or something like that; it was actually

          17       about getting the staff in post who had personal

          18       qualities such as sensitivity and empathy and getting

          19       all those right kind of staff and, through that way,

          20       driving up the standards of care which ultimately impact

          21       upon the service user and carer's life.

          22   MS DYER:  I think perhaps if I can come back.  From the very

          23       beginning, the Board took the view that if we take

          24       a rights-based approach to involving service users and

          25       carers, that we should send a very clear message that we
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           1       respected and valued their input which is why we offered

           2       payment -- which was initially £10 an hour, now it's £12

           3       an hour -- because that's sending a message that

           4       people's time is as valued as the Chief Executive's or

           5       anybody else's in the Trust.

           6           The Trust Board also invested, I think, in

           7       leadership and in a sense -- I'm unusual, I think, in a

           8       sense that mine is a Board-level post within the

           9       organisation and I work entirely to involve service

          10       users and carers.  I work with and through a network of

          11       lead officers that I've established across the

          12       organisation because the intention isn't to bring

          13       service user and carer involvement up to me, it's to get

          14       it into the culture of the organisation.  So we've

          15       always been quite clear from the beginning, I think, as

          16       to what we were trying to do.

          17   PROFESSOR KLUG:  Following up on those questions, I want to

          18       ask you about the human rights and healthcare pilot and

          19       I want to ask questions to both of you about this.

          20       Given what you're describing from the off, this

          21       rights-based approach, I'm wondering what, if anything,

          22       the pilot has added, first of all?

          23   MS DYER:  I think the work that we've been doing over the

          24       last few years about enabling service users and carers

          25       to effect their right to be involved has been, in
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           1       essence, involving them in anything and everything that

           2       we do, that they have the right to be involved in

           3       decision-making across the whole of the organisation.

           4           What we did as part of the Human Rights and

           5       Healthcare Project, I think in some senses was going to

           6       the ground floor, as it were, within the learning

           7       disability service and trying to actually develop tools

           8       that people -- practical, every-day tools that people

           9       could use that were very overtly human rights-rights

          10       based.  So for example, the first piece of work that we

          11       did with the Human Rights and Healthcare Project was to

          12       develop a very explicit tool for evaluating our

          13       in-patient service for people with learning

          14       disabilities.  In essence, we were trying to enable

          15       people with learning disabilities to be able to --

          16       sorry, I'm not being terribly clear.

          17           It was a tool that was very explicitly human

          18       rights-rights based about people's experience but also

          19       it was bringing the knowledge and expertise of learning

          20       disabilities to actually enable people with quite severe

          21       learning disabilities to be able to speak for themselves

          22       about their experience in very explicit human rights

          23       terms.

          24   PROFESSOR KLUG:  Could you give me an example, what

          25       difference it would actually make to someone's
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           1       experience of a service?

           2   MS DYER:  Yes, in terms of someone's life within the

           3       learning disability service, it might be about how

           4       somebody was treated on admission; it might be about how

           5       they were treated during their care within the

           6       in-patient service.

           7   PROFESSOR KLUG:  So would it involve facing -- addressing

           8       complicated issues like personal space, privacy,

           9       connection with family?

          10   MS DYER:  Yes, absolutely.  It really could be in a sense

          11       anything and everything of how people were treated, in

          12       the sense of if one thinks of in-patients as a homely

          13       environment, how is one being treated within that.  It

          14       might be, for example, about how is the in-patient

          15       service supporting people's spiritual needs.  For

          16       example, if somebody has a learning disability and

          17       perhaps is deaf, how do we actually support somebody but

          18       allow that person to speak for themselves about what

          19       their experience has been, so that we're evaluating the

          20       service from their point of view and from a human rights

          21       point of view.

          22   PROFESSOR KLUG:  So does the tool kit encourage you to ask

          23       the right questions rather than provide the answers or

          24       does it do a bit of each?

          25   MS DYER:  I think it's a bit of -- it encourages us to ask
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           1       the right questions.  It encourages us, I think, to be

           2       very explicitly human rights-rights focused and human

           3       rights-rights based and I think we haven't been as

           4       explicit before if that makes sense.  It also, I think,

           5       encourages us to enable people who use our services to

           6       evaluate those services so that we're hearing directly

           7       from them about what their experience is.

           8   PROFESSOR KLUG:  Could I ask a question directly to you,

           9       Ms Mills.  You have been involved in this project?

          10   MS MILLS:  I haven't been involved in this particular

          11       project with the learning disability service, I haven't

          12       been involved in that particular project.

          13   MS DYER:  I think perhaps if I can add, part of the reason

          14       why we focus on people with learning disability is our

          15       concern that in a sense they're one of a number of

          16       groups of people who are perhaps most at risk of having

          17       their human rights abused.  We wanted to try to address

          18       that and develop some tools that we could use but

          19       equally could be used across the whole of the NHS.

          20   PROFESSOR KLUG:  Would you say that the involvement of the

          21       Department of Health and the British Institute has made

          22       any difference to this project?

          23   MS DYER:  I think because we've been one of the five pilot

          24       sites working with the Department of Health, that's been

          25       helpful, I think, in the sense of legitimising some of
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           1       the work in a sense and being able potentially to share

           2       the lessons from it.

           3           The involvement of the British Institute of Human

           4       Rights, to be honest, has been invaluable.  We're very

           5       knowledgeable -- well, I'm not personally but within the

           6       Trust we have a lot of knowledge and experience of

           7       working with people with learning disabilities.  The

           8       British Institute of Human Rights have that knowledge

           9       about human rights and they didn't know so much about

          10       learning disabilities and actually that dialogue and

          11       putting those two lots of experience together, I think,

          12       has made the practical tools that we're coming out with

          13       much better than they would have been if they'd been

          14       driven just by one rather than the other.

          15   PROFESSOR KLUG:  Are you planning to extend this to the

          16       mental health side of your Trust work?

          17   MS DYER:  Yes.  That's what we would like to do.  At the

          18       moment we've developed a number of tools in learning

          19       disabilities which is around evaluating our in-patient

          20       service and also tools around how you assess risk and

          21       manage risk and how you commission services and work

          22       with partner agencies jointly around human rights.  What

          23       we would like to do is to start taking those tools into

          24       the other services.  We will be road-testing the tools,

          25       as it were, between now and Christmas so it's probably
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           1       going to be about January-time next year before we're in

           2       a position to do that.

           3   PROFESSOR KLUG:  Are you familiar with it at all, Ms Mills,

           4       to comment on whether you think that would be useful or

           5       not?

           6   MS MILLS:  I'm not really familiar with that project and

           7       learning disabilities.

           8   PROFESSOR KLUG:  Fair enough.

           9   DAME NUALA O'LOAN:  One of the things that does come through

          10       from all the material you provided to us, and

          11       particularly the evaluation of service user and carer

          12       involvement, is the question of staff attitudes.

          13       I wondered if you could tell us a little more about the

          14       work that you've done with staff at different levels in

          15       the organisation, because I've seen the human rights

          16       strategy, I've seen the very high-level strategic drive

          17       and it's there in all your objectives or aims, whatever

          18       you call them, goals.  There's a clear human rights

          19       thread running through it all.

          20           What I wanted to ask you was, how did you help them

          21       in dealing positively not only with the learning

          22       necessary to do the job on a human rights-rights-based

          23       approach but also dealing with the challenges and

          24       criticisms from empowered service users?

          25           Then I thought perhaps, Ms Mills, I might ask you if
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           1       you could give us examples of pressure from below where

           2       service users have used their knowledge to challenge or

           3       to complain to Mersey Care and what the outcomes have

           4       looked like for the service user.

           5           But first of all, Ms Dyer, if you could tell me what

           6       you have done with staff at different levels to support

           7       them in dealing with the challenges and the criticisms.

           8   MS DYER:  We started off involving service users and carers

           9       in the recruitment and selection of staff because that's

          10       what they said was most important to them, that it

          11       wasn't just about people's technical skills as

          12       a director or a nurse, or social worker, a psychologist,

          13       whatever; it was about whether people had empathy or

          14       understanding.  If you're in a mental health crisis,

          15       sometimes it's the worst time of your life and you want

          16       people with empathy and understanding.  So that's where

          17       we started off, it was involving service users and

          18       carers in the recruitment and selection of staff.

          19           We basically developed the way forward in

          20       conjunction with our staff side organisation so we tried

          21       to take them with us, as it were, from the beginning.

          22       I would have to say they've been very supportive all the

          23       way through.

          24   DAME NUALA O'LOAN:  Can I just stop you at that point.  When

          25       you say you involved them in recruitment, were they
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           1       sitting on interview panels?

           2   MS DYER:  Yes.  Our service users and carers are involved in

           3       the selection of all our staff.  They sit as equal

           4       partners on interview panels from the Nursing Assistant

           5       through to Chief Executive and they've been involved now

           6       in probably around 2,000 appointments which is roughly

           7       half of the staff of Mersey Care Trust.  I think the

           8       things that helped us to do that were engaging with

           9       staff side from the very beginning, explaining what we

          10       were doing and why we were doing it and talking to them

          11       about how we would do it.

          12           We offer training to service users and carers

          13       involved in recruitment, they do a four-day training

          14       course.  They're probably better trained than most of

          15       our staff in it.  They get support, I think we're the

          16       only trust in the country that's invested in a Human

          17       Resource Manager who works entirely with service users

          18       and carers and supports them to do this kind of work

          19       around the recruitment and some other things as well.

          20           I think it was important also that we addressed

          21       issues that staff were concerned about and one concern,

          22       for example, was around confidentiality.  Would service

          23       users and carers sitting on interview panels see their

          24       home addresses and then they would know where they lived

          25       and if there was a problem ...  Well, none of us need to
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           1       see people's home addresses so let's take the home

           2       addresses off the forms.  So we listened to the concerns

           3       that they had and we addressed those concerns.

           4           We've also, again through some of the work that

           5       Catherine has done, through SURE, the Service User

           6       Research and Evaluation group, we've touched base every

           7       now and again in terms of evaluating how well are we

           8       doing and how do the staff and managers see how we're

           9       doing as well.  Again, if we're missing anything we can

          10       pick that up.

          11           We also have a kind of exemption system.  We don't

          12       feed back on every interview that's happened within the

          13       Trust but on an exemption basis, if something really

          14       nice has happened, if a service user or carer has been

          15       involved in an interview, or if something not quite

          16       right has happened, then we expect the service user or

          17       carer and/or the manager on the interview panel to feed

          18       that back so we can address something there and then.

          19       So we've tried to kind of get feedback systems in place

          20       and if there are any problems -- we've tried to avert

          21       the problems but, equally, we've had feedback systems in

          22       place so if there are any problems we can deal with them

          23       as they come up rather than let them fester.

          24   DAME NUALA O'LOAN:  Before I turn to Ms Mills, can I ask

          25       you, have you had any challenges on human rights grounds
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           1       to what you're doing?

           2   MS DYER:  No, is the short answer.  I think that's really

           3       important because the Board took the view from the very

           4       beginning that service users and carers had the right to

           5       be involved.  The kind of discussions we had were about

           6       how, what's the best way of doing it, it's a given, it's

           7       now within the culture of Mersey Care Trust.  Service

           8       users and carers are involved, they're involved in

           9       appointments, that's just the way it is, that's the way

          10       we do things around here.  So we haven't had that kind

          11       of challenge.

          12           The only challenge I had at the very beginning was

          13       that an anonymous call was made by a member of staff

          14       around the audit side of it, the Inland Revenue, as to

          15       whether or not we were within our rights to offer

          16       payment to service users and carers.

          17   DAME NUALA O'LOAN:  But apart from that, on a more general

          18       operation of human rights as you developed, your staff

          19       and the service users clearly have also been developed.

          20       Have people attempted to assert their human rights

          21       against the proposals that you're making?

          22   MS DYER:  Sorry, could you just ...

          23   DAME NUALA O'LOAN:  If you think in terms of somebody who

          24       is, for example, detained and they're saying: well,

          25       Article 8 gives me the right to a family life.
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           1   MS DYER:  Yes.

           2   DAME NUALA O'LOAN:  Have you had those kind of challenges?

           3   MS DYER:  Yes, we do get those kind of challenges.  The most

           4       obvious recent ones probably was Rampton patients -- but

           5       in a sense it affects patients in Ashworth and the High

           6       Secure service -- were challenging whether or not they

           7       had the right to smoke because it was their home and did

           8       they have the right to smoke because it was their home.

           9       So, yes, we do have those kind of challenges and I think

          10       it's very important in a sense that those challenges

          11       happen and these things are tested.

          12   DAME NUALA O'LOAN:  You actually changed the policy on that?

          13   MS DYER:  Yes, absolutely.  It's important that we try and

          14       get our policy right in terms of human rights terms but,

          15       equally, if there is challenge, I think we would see

          16       that positively and would want to respond to that.

          17   DAME NUALA O'LOAN:  Am I right in thinking that you changed

          18       the policy despite the fact that the court upheld your

          19       position?

          20   MS DYER:  Yes, in essence.  We had a number of patients from

          21       our Low Secure unit, which is kind of a couple of tiers

          22       down in terms of security; they were very concerned

          23       about the fact that they wouldn't be allowed to smoke

          24       and they're resident within our service usually for

          25       around two years so in effect it is their home.  So
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           1       instead of having a blanket ban, obviously people can't

           2       smoke inside because it's a public place, the Board

           3       built into the policy, as a result of some of the views

           4       of patients from the Low Secure unit and others, that we

           5       would allow individual exemptions and also class

           6       exemptions if the case could be made.  I think at the

           7       moment we've got something like 30 class exemptions

           8       being applied for.  They were being dealt with last

           9       Friday and, I'm sorry, I don't know the outcome of

          10       those.

          11   DAME NUALA O'LOAN:  Ms Mills, would you like to tell us from

          12       a service user's perspective about how service users

          13       have used the knowledge around human rights to challenge

          14       or to complain to Mersey Care about the service

          15       provided?

          16   MS MILLS:  Yes.  I think "challenge" is an important word

          17       and when first of all you said complaints, I thought

          18       I wonder how people have complained but I think there's

          19       actually a lot of challenges that comes from the grass

          20       roots.  Some examples of that are the fact that service

          21       users and carers are involved in a number of staff

          22       appraisal and evaluations and the objective setting of

          23       staff.  It's a voluntary thing on the part of staff,

          24       they don't have to have a service user or carer involved

          25       but increasing amounts of staff are.  For example, the
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           1       Chief Executive, the Medical Director, increasing

           2       amounts of psychiatrists and other staff now invite

           3       service users or carers to meet with them and their

           4       manager to review their annual objectives.  That's a way

           5       the service users and carers are actually setting the

           6       scene and setting the objectives of fairly senior

           7       staff in the Trust.  If there's things that we think are

           8       important, we say: I think you should have that as one

           9       of your objectives next year.  I think that has been

          10       a big driver.

          11           The recruitment and selection has also been a big

          12       factor in looking at people before they actually come to

          13       the Trust.  As mentioned before, service users and

          14       carers seem to have a very clear idea of the kind of

          15       staff they want looking after them and looking after

          16       their loved ones; and it is an equal partnership, it's

          17       not a token presence on an interview panel, we are

          18       actually equal members of the interview panel.  If the

          19       service user or carer or if one of the interview panel

          20       isn't happy with an appointment, then we say so.

          21           I think another thing has been the service user and

          22       carer forum that has been established within the Trust

          23       and that has representatives on from each of the

          24       different service directorates.  So, for example, from

          25       Adult Mental Health, Addiction Services, Low Secure
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           1       Services and so on, there's carer and service user

           2       representatives from all these directorates.  We meet

           3       monthly where it's our opportunity to raise our agenda

           4       and decide: we're concerned about this at the moment,

           5       who do we get in touch with, how do we go about this?

           6       Whether it be a complaint or informal.  There's

           7       something that came up last night in the forum where

           8       somebody was very concerned about some structural

           9       changes that had taken place on one of the wards that's

          10       caused damage to the gardens; it really doesn't look

          11       very attractive and we now have a plan of how we are

          12       going to take that forward as a forum.

          13           We will strive to have -- we will be a voice to have

          14       things heard, such as people wanting increased

          15       activities on the ward -- people are often bored on the

          16       ward -- increased availability of psychological

          17       therapies.  We will champion those kind of things

          18       because that's what service users and carers are asking

          19       for.  I think those are just a few examples of how we

          20       will channel our energy really, we try to make that

          21       channeling of energy constructive wherever possible.

          22           Just a final point is to say we're also, as service

          23       users and carers, involved in the training of staff.

          24       For example, band 3 staff are trained now by a group of

          25       services users and carers.
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           1   DAME NUALA O'LOAN:  Sorry, I'll have to ask you what --

           2   MS MILLS:  Sorry, band 3, nursing assistants; as well as

           3       admin staff who we feel are also a very important part

           4       of the team.  There's other initiatives such as we can

           5       get involved in the training and development of the

           6       student nurses in the higher education colleges and

           7       we're also involved in the induction programme of all

           8       new staff into the Trust where two new service users and

           9       carers will go along to each induction session and

          10       present a session about their journey through mental

          11       health.

          12   MS DYER:  Could I just add a couple of small points.  From

          13       the very beginning, we've involved service users in

          14       incident reviews, so when things go wrong, very

          15       occasionally we have a homicide or suicide, so we've

          16       trained service users and carers to be members of

          17       incident review panels.  I think that's important.

          18       I would hope it would give families and people who

          19       perhaps have lost a loved one more confidence in the

          20       sense that we're not hiding things under the carpet, as

          21       it were, that we're open to scrutiny.  I think that's an

          22       important message, having Catherine on the Board and the

          23       private parts of meetings and incident reviews.  We're

          24       opening ourselves to scrutiny when things go wrong.  If

          25       we're serious about involving people, we shouldn't have
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           1       secrets, as it were.

           2           From that, we've gone on, just picking up the

           3       particular point around complaints, we've now got

           4       a pilot project training service users and carers to

           5       actually investigate complaints, so that, again, I would

           6       hope that would give service users and carers more

           7       confidence, if they're making a complaint, if it's

           8       actually being investigated by a service user or carer.

           9   DAME NUALA O'LOAN:  So in terms of the general provision of

          10       care, the standards that you set for the provision of

          11       care, can you point to specific examples of where the

          12       standard of care has improved for the user as

          13       a consequence of all this activity?

          14   MS DYER:  Again I can give a number of examples but perhaps

          15       if I start off with young carers.  We've done quite

          16       a lot of work in partnership with Barnardos which has

          17       a young carers project and, unsurprisingly, the children

          18       were saying that they didn't like going on to

          19       psychiatric wards to see their mums and dads when their

          20       mums and dads were ill; and, equally, the mums and dads

          21       were saying: we really don't want the children coming on

          22       to the wards.  We established the first family room in

          23       the country a few years ago, which in some sense is

          24       quite horrifying that I'm even saying that really.  But

          25       in essence, we worked with the children from Barnardos

                                            75

           1       to design a room that's like your front room, that's

           2       a homely, friendly environment.  They can book the room

           3       and see their mums and dads in a friendly environment.

           4           So they set out the standards that they wanted.

           5       They wanted a family room, they set out the standards

           6       for the family room and we only -- they designed what we

           7       call a "jelly bean" logo seal of approval and the rooms

           8       only get the jelly bean logo seal of approval if the

           9       kids say they're okay.  I think that's really important

          10       in the sense of empowering the children.  From that, the

          11       family rooms, we've got several of them now across the

          12       Trust, we're building them into all of our existing

          13       premises and they'll be built into all of our new

          14       premises as we get new buildings.  So that's one example

          15       I think of the impact, so children who perhaps find it

          16       difficult to have their voice heard have actually made

          17       a major kind of impact on the service.

          18           Another example would be the patients in the Low

          19       Secure unit who were in an awful old building and we've

          20       now managed to provide them with a new building.  Now,

          21       they've been involved in every aspect to do with the

          22       development of that new building from briefing the

          23       architects about -- because the architects are

          24       interested in the end users, whether that's service

          25       users or staff, and they've been actively involved in
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           1       every aspect of the design and development of that

           2       building.  I think that's really important, they feel

           3       valued in the sense that they had something to

           4       contribute, they designed the building, they're living

           5       in a building that they designed.  Again we won an award

           6       last year for the NHS Centre of Involvement Award for

           7       both of those projects.  So in a sense they've got

           8       national reputations.  Both of those projects now have

           9       been taken up nationally.

          10   DAME NUALA O'LOAN:  Ms Mills, do you want to add ...

          11   MS MILLS:  Yes, I would like to say something about what's

          12       known as the TIME project in Mersey Care and "TIME"

          13       stands for To Improve Mental Health Environments.  It's

          14       a project that's going on to rebuild our in-patient

          15       units because a lot of them presently aren't really

          16       suitable.  It's a really major project, sort of in the

          17       region of I think it's £170 million, it's a big project.

          18       There are service users and carers involved in the TIME

          19       project, they sit on the TIME Board and there's

          20       different work streams and project teams and the service

          21       users and carers are inputting into those.  So the

          22       development of these new buildings, whether it be the

          23       architecture, the finance around it, the model of care,

          24       the staffing structure, we will have input into all

          25       those aspects.
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           1           Just a final thing I wanted to mention was a piece

           2       of work that the SURE group, who did the service user

           3       and carer survey, the same group who evaluated service

           4       users and carers.  We did a piece of research at

           5       Ashworth High Secure Hospital a couple of years ago now

           6       and, from talking to the patients there, they were

           7       giving us a number of things that -- we asked them how

           8       they felt about being researched so much, because they

           9       are subjected to an awful lot of research.  They were

          10       telling us things like: people come in and they say

          11       "we'll give you feedback from the research" and then

          12       they disappear and you never see them again.  Things

          13       like: well, they'll just come on the ward at lunchtime

          14       and say "I want to interview you", no kind of regard for

          15       when or how or where or whatever.

          16           There was a whole sort of culture around people

          17       being used and, as a result of that evaluation we did,

          18       we produced a number of recommendations, one of which

          19       was putting together -- again, we went back to meet with

          20       the men in Ashworth and we put together a code of

          21       conduct so that every researcher who goes into Ashworth

          22       hospital has to sign up to this code of conduct which

          23       cuts out the sort of bad practice I've just illustrated.

          24       They have to sign up to: we will basically behave in a

          25       certain way with respect to people and that code of
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           1       conduct came out of a service evaluation.

           2   DAME NUALA O'LOAN:  Can I just ask you, you describe the

           3       service users and carers forum; how big is that?

           4   MS MILLS:  Right.  We have -- if I remember the right amount

           5       of representatives from each directorate, I think we

           6       have five directorates.

           7   DAME NUALA O'LOAN:  Roughly?

           8   MS DYER:  It's potentially 17 people.

           9   MS MILLS:  Yes, potentially, but, in reality, we've got

          10       a couple of vacancies so it tends to be round about ten

          11       people.  Where possible they're as representative as

          12       possible from the directorates.  Now, the one problem we

          13       have is that patients from High Secure Services,

          14       Ashworth, can't for logistic reasons come to our

          15       meetings.  So what we've done instead is that two people

          16       from the service user and carer forum actually go to

          17       Ashworth to attend their monthly patient forum and we

          18       get the sort of communication going that way.

          19   DAME NUALA O'LOAN:  Thank you very much.

          20   PROFESSOR KLUG:  That's an interesting point for me to pick

          21       up on.  It really is fascinating listening to you both.

          22       It's really impressive and fascinating.

          23           Barriers, I would quite like to ask you about,

          24       having heard the positive, lots of positive stories,

          25       first of all, to you, Ms Mills, barriers of involvement.
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           1       What I'm hearing is that people feel very empowered but

           2       there may be obstacles in getting involved.  I would be

           3       interested to hear your comment on that and whether,

           4       even for those of you who are involved in the position

           5       you're in, whether there are frustrations nevertheless.

           6   MS MILLS:  I suppose there's some organisational barriers

           7       and there's some individual personal barriers.

           8       I suppose one thing is that, from a personal point of

           9       view, I have to be careful not to do too much and to

          10       keep my involvement to -- because, obviously, I have

          11       mental health problems and, as with anything, if you do

          12       too much of anything you get that little bit stressed

          13       and it impacts.  But I think -- I wouldn't -- I think

          14       that's just a personal issue which some of us, a number

          15       of people have to address.  But I think we are helped to

          16       address that through people like Lindsey and the system

          17       of leads, there are lead officers for service users and

          18       carers in every directorate.  So if we do have a problem

          19       or we feel we're doing a bit too much, we kind of talk

          20       to them and either discuss the problem and sort it out

          21       and do practical things like maybe take a break for

          22       a few weeks or something like that.  I think that's one

          23       possible barrier but there are support systems in place

          24       to help us with that.

          25           Perhaps another barrier is that, whilst I would say
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           1       99 per cent of staff in Mersey Care are signed up to an

           2       equality and human rights approach and to involving

           3       service users and carers, there will always be the odd

           4       person who resists involvement.  That is something which

           5       is an inevitability of organisational life really but

           6       I think that's something that, again, with the support

           7       of people, we try to chip away at.

           8   PROFESSOR KLUG:  Can I follow through on something you said,

           9       because you said "an equality and human rights

          10       approach", a lot of what you've been describing clearly

          11       is a user involvement model.  But one of the questions

          12       which has been in my mind listening to you talk is

          13       whether, you know, there is a framework to it, like

          14       equality and human rights and, if there is, what does it

          15       mean to people like yourself and other users?  Does it

          16       have any additional meaning?  Is it the involvement

          17       itself which is sufficient or does having that kind of

          18       framework add anything?

          19   MS MILLS:  I think it's having the framework, it gives us

          20       a framework to work to.  It's not just about involvement

          21       for the sake of involvement.  I don't think that would

          22       work anyway but it's involvement so that we can have ...

          23       For example, a very simple example, people's basic human

          24       rights for a -- to be involved in -- to have meaningful

          25       things to do in their life.  A lot of the work we do
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           1       will champion that sort of work, we will talk with OTs,

           2       we will talk with activity workers and other people in

           3       the organisation to try and sort of put a case forward

           4       for getting extra resources for things like that.

           5           So that's so people on a day-to-day basis have

           6       meaningful things to do with their life which, in my

           7       mind, is a right of theirs.  So I think it's a means to

           8       an end, equality and human rights provides a framework

           9       and that's what we work towards, it's not just

          10       involvement for the sake of it.

          11   PROFESSOR KLUG:  That's really, really interesting.

          12   DAME NUALA O'LOAN:  I just want to follow on that particular

          13       point.  You describe very clearly the interaction

          14       between staff and service users on the every day things

          15       that you've just talked about.  What about the medical

          16       side?  Has there been any enhancement in the level of

          17       medical care as a consequence of this?

          18   MS MILLS:  I would say -- I think in Mersey Care Trust,

          19       I wouldn't say fortunate is the right word because he

          20       was recruited by service users and carers partly, but we

          21       have a very enlightened Medical Director who -- and he

          22       is an example of someone -- I actually meet with him

          23       once a year to establish his objectives and sit at his

          24       appraisal meeting.  He is very clued into all these kind

          25       of issues that we've talked about today.  I think, as
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           1       a Medical Director, he's trying to develop this culture

           2       through his medical teams and through his teams of

           3       psychiatrists and lead psychiatrists to increasingly

           4       involve people and adopt -- to try to move away -- to

           5       try to adopt a psycho-social model of care and the

           6       holistic and working with other professions and I think

           7       we're actually quite an enlightened Trust to have --

           8       sorry, quite a fortunate Trust to have such an

           9       enlightened Medical Director.

          10   DAME NUALA O'LOAN:  I sat on a health board for a number of

          11       years and I am wondering in terms of things like the

          12       review of patient medication, the level of patient

          13       medication and the extent to which medication may be

          14       abused by medical staff, those issues.

          15   MS MILLS:  The other thing we have is a Drugs and

          16       Therapeutic Committee where we will discuss all these

          17       issues sort of around medication, around everything: the

          18       practicalities, new medications that are available, the

          19       ethics of medication, things like that, and we have

          20       service user and carer representation on that group.

          21   PROFESSOR KLUG:  I was just going to follow up and ask you,

          22       Ms Dyer, about barriers, specifically to both the

          23       general rights-based approach and perhaps introducing

          24       a more specific pilot project which I know is only one

          25       side of your work, and whether there was staff, if I can
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           1       roll two questions into one, whether there were staff

           2       who just say: what's the value added in this or it's too

           3       complicated or why do we need to know about all this,

           4       we've got the principles and we know we should involve

           5       people and that's enough?

           6   MS DYER:  I think part of the problem is the complexity of

           7       the human rights-rights-based approach and trying to

           8       explain it in a sense to people.  I think part of

           9       overcoming the barrier sense is a building up a nucleus

          10       of people within the organisation who are confident

          11       about human rights in the sense of working with people

          12       and training people, kind of cascading -- kind of

          13       training in a sense including service users and carers.

          14       We need to build up a sufficient resource within the

          15       organisation, I think, of confident people.  I think

          16       we're in the process of doing that.

          17           I think, as Catherine said, again one of the

          18       barriers is not everybody still, despite our best

          19       efforts over the last few years, in a sense sees the

          20       Trust of having these positive obligations around

          21       people's human rights.  It's more looking over your

          22       shoulder and making sure you don't get something wrong

          23       and that is a bit of the culture of the NHS and I think

          24       we're in the process of trying to change a culture

          25       within the organisation.  I think that needs in a sense
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           1       to be done within the NHS.

           2   PROFESSOR KLUG:  Tell me something about how you go about

           3       changing that culture because in a sense that's the

           4       heart of what we're trying to learn from this inquiry.

           5   MS DYER:  I think in a sense the Human Rights and Healthcare

           6       Project with the Department of Health has been quite

           7       useful because in a sense we've sort of burrowed into

           8       the learning disabilities directorate as it were.  We've

           9       identified some key people within that directorate and

          10       with the help of the British Institute of Human Rights,

          11       they've been developing the tools that they're going to

          12       be using.  So in a sense they've got ownership, they've

          13       seen the process, they've had understanding of what's

          14       happening.

          15           British Institute of Human Rights have come up and

          16       done some training with them and, in essence, I think

          17       giving people more confidence in their own skills, as it

          18       were, in this kind of issue.  I think once you get

          19       a nucleus of people who are confident in the work that

          20       they're doing, then I think that then starts -- you can

          21       start to spread that out, if that makes sense.  So

          22       I think that's been important.

          23           I think also in the sense of that we've been

          24       investing quite a lot in the training of staff around

          25       equalities and human rights and also investing in
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           1       service users in terms of training around equality and

           2       human rights as well.  Again, I don't think in the sense

           3       of going on a one-off training course again is the

           4       answer to these things.  I can go off on a one-off

           5       training course on control and restraint and I've

           6       forgotten 24 hours later what it was.  So I think it is

           7       partly around a consistency of approach in a sense of

           8       trying to train people but then enable them to actually

           9       get practically involved in implementing what they've

          10       learnt, if that makes sense.  It's a bit like service

          11       users and carers, there's no point in training them in

          12       recruitment of selection of staff if you then can't

          13       involve them in the recruitment and selection of staff.

          14       So again around training people, around equality and

          15       human rights, we're then looking to having trained

          16       people, to involve them impact assessing our policies,

          17       our protocols and our practices so they can actually

          18       see, I've done the training, what does that mean in

          19       practice, how does that make a difference, how can we

          20       make a difference?  So I think it's that training and

          21       practice, in a sense, that needs to be brought together.

          22           One of the other main kind of barriers, and I think

          23       the NHS as a whole as a public organisation, we're not

          24       judged on how we've performed on human rights, equality

          25       and human rights; we're judged on whether we balance our
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           1       books, the efficiency of our performance, our

           2       bean-counting and that kind of thing.  In a sense much

           3       less on how we do things, like a human

           4       rights-rights-based approach, or the outcomes of what we

           5       do.  Possibly with the Darzi report, then we may be

           6       moving more towards equality and outcomes but again

           7       I think that perhaps is a message for yourselves in

           8       terms of spreading a human rights-rights-based approach

           9       in the NHS.  The NHS needs to look at the world through

          10       a very different pair of spectacles I think.

          11   PROFESSOR KLUG:  I don't want to put words into your mouth

          12       so I would rather you said it to me.  You're saying, if

          13       you like, bean-counting on the one side and how would

          14       you sum up this approach which allows you to evaluate

          15       performance in terms of equality and human rights?  Is

          16       it possible to find the language to sum up what that

          17       difference is?  It's not bean counting so what is it?

          18   MS DYER:  I think it's about -- perhaps how it feels isn't

          19       the right kind of word, it's about what you do and how

          20       you do it and it's about how those things are

          21       experienced by the service users and carers, whether

          22       they're in our service or any part of the NHS.  In a

          23       sense it's about trusting the people who use the

          24       service, their views and opinions and I think,

          25       fundamentally, it's about making ourselves accountable
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           1       to service users and carers, patients in the NHS.  To

           2       whom are we accountable?  We're accountable to the

           3       clients of our service.

           4   DAME NUALA O'LOAN:  It's about the transfer of power, isn't

           5       it?

           6   MS DYER:  Yes, and I would hope we've made some small effort

           7       to try and empower service users and carers within our

           8       organisation.

           9           Could I add one more barrier, if I may.

          10   DAME NUALA O'LOAN:  Please.

          11   MS DYER:  I think within the NHS we need to have

          12       a consistency around a human rights-rights-based

          13       approach.  At the moment the Human Rights and Healthcare

          14       Project is led by the equalities unit of the Department

          15       of Health but it seems almost tucked away within the

          16       equalities unit in the Department of Health.  It doesn't

          17       seem to influence all NHS policy that comes out from the

          18       department.  It doesn't seem to influence Monitor which

          19       is responsible for establishing foundation trusts, for

          20       example.  You have to have all kinds of requirements to

          21       become a foundation trust and Monitor ticks off all the

          22       boxes but a human rights-rights-based approach isn't on

          23       Monitor's list.  It's not a requirement in terms of

          24       inspection, for example, around the Healthcare

          25       Inspection Body.  We get inspected by about 70-odd
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           1       different bodies, it's horrendous the number, in one way

           2       or another, through audit inspections, patient

           3       environments inspections, all kinds of things; but

           4       there's no consistency.

           5   PROFESSOR KLUG:  Do you think that would be a significant

           6       driver if it was part of an inspection regime?

           7   MS DYER:  I think it does -- inspection comes, in inverted

           8       commas, at the end of the process in terms of feedback.

           9       You need to have a consistent strategic approach,

          10       a policy approach, a practice approach, mechanisms

          11       approach and so on as well as inspection.  Inspection

          12       kind of feels a bit like closing the stable door after

          13       the horse has bolted off somewhere else.

          14   DAME NUALA O'LOAN:  But surely the future delivery of

          15       services --

          16   MS DYER:  Yes, absolutely.

          17   PROFESSOR KLUG:  We were going to ask you a bit about --

          18       you've brought it up yourself so it seems sensible for

          19       me to bring it in here.  In your excellent, excellent

          20       response to our call for evidence, thank you so much for

          21       it, you gave a wonderfully succinct, that's part of what

          22       makes it so excellent, list of human rights -- of what

          23       could happen to make the human rights approach more

          24       effective.  You started off by saying:

          25           "If there was a requirement on foundation trusts to
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           1       take a human rights-rights-based approach ..."

           2           Do you mean a legislative requirement or do you mean

           3       ...

           4   MS DYER:  I would love to see a legislative requirement for

           5       human rights.

           6   PROFESSOR KLUG:  I know it's as unlikely as me going to

           7       Mars, but I'm just trying to unpack a little bit what

           8       you were proposing here.

           9   MS DYER:  I would love to see that but I don't think that's

          10       the situation we're in.  But in essence, in order to

          11       become a foundation trust -- and most NHS trusts are now

          12       striving to become a foundation trust -- you have to

          13       jump through a lot of hoops but a human rights hoop is

          14       not one of those hoops.  But if it was, that would make

          15       every NHS Trust then have to start thinking in a

          16       different way.

          17   PROFESSOR KLUG:  The PCTs, I'm jumping now to your fourth

          18       suggestion, do you have any dialogue with your PCT about

          19       this?  Sorry, your Primary Care Trust which commissions

          20       bodies like yourselves, do you enter into dialogue with

          21       them about whether they could require you, as it were,

          22       to take the human rights approach?

          23   MS DYER:  I haven't had that conversation with them.  I'm

          24       a former commissioner myself so I know that it would be

          25       possible to do that.  The kind of dialogue we have had
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           1       is through the learning disabilities project, is taking

           2       a consistent human rights-rights-based approach to the

           3       commissioning of services for people with severe

           4       learning disabilities.  That's one of the tools that the

           5       learning disability directorate have been working on

           6       with our local Primary Care Trust and again there's

           7       a lot of interest in doing that.

           8           I think, from our point of view, it would be very

           9       helpful to have a model of the way doing it, at least

          10       for a small group of people and then if you can show

          11       that it works, it's often easier then to --

          12   PROFESSOR KLUG:  Do you have some optimism that, if the

          13       policy is successful, that the Primary Care Trust will

          14       encourage it to be rolled out?

          15   MS DYER:  I think it's difficult really.  Again, I think as

          16       far as learning difficulties is concerned and as I say

          17       we focused on that because of their vulnerability to

          18       having their human rights abused, then I think they are

          19       very interested in rolling it out to their contracts

          20       with the voluntary sector providers.  So hopefully we

          21       will get a human-rights-based approach within our

          22       learning disability service for those people who have

          23       services -- for those people with very severe needs who

          24       have services commissioned by the PCT and also for the

          25       voluntary sector providers as well.  So hopefully in a
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           1       year or two, fingers crossed and with a fair wind, we'll

           2       have it in place for people with learning difficulties.

           3       I think it's a big step then to get it across the whole

           4       of mental health services.

           5   PROFESSOR KLUG:  What is the additional barrier?  That's

           6       perhaps the last question for this.

           7   MS DYER:  I think it's partly, again Catherine raised it,

           8       the difficulty is partly changing personnel within our

           9       Primary Care Trust.  We haven't really had a consistency

          10       of leadership there for a number of years.

          11   PROFESSOR KLUG:  So it isn't the nature of the Mental health

          12       Service that is creating a greater obstacle?  It isn't

          13       something to do with anxiety about liberty and issues

          14       around that?

          15   MS DYER:  No, I think in a sense it's a practical issue

          16       around having consistent leadership but also the right

          17       kind of leadership within the Primary Care Trust.

          18   DAME NUALA O'LOAN:  If I just take you from that a little

          19       bit if I may.  The Commission process, by the Primary

          20       Care Trusts, is to a degree regulated in terms of the

          21       delivery of services which are equitable, et cetera,

          22       et cetera; but is there a conflict for the Primary Care

          23       Trust and their obligations to procure in a certain way

          24       and their human rights obligations to deliver, for

          25       example, a service which is nearer to home for an

                                            92

           1       individual so that the family can visit?  Have you had

           2       those kind of tensions come to your attention and how

           3       have you resolved them?

           4   MS DYER:  Again it's difficult, I'm trying to cast my mind

           5       back a little bit to when I was commissioning in those

           6       kind of circumstances.  I think, again, part of the

           7       advantage in a sense of a human rights-rights-based

           8       approach, if everybody is taking a human

           9       rights-rights-based approach, it gives you a shared way

          10       of looking at an issue.  You can ask the kind of

          11       questions: is it legal, is it legitimate, is what we're

          12       proposing proportionate?  And so on.  You have a way --

          13       it gives you some stepping stones through how you look

          14       at issues, whether it's from a very small issue, in

          15       inverted commas, at the level of care of a patient

          16       through to big strategic decision-making.  That, for me,

          17       it's kind of potentially glue in a sense that can kind

          18       of bind people working in the field together and also

          19       have a very clear sense of direction and purpose in the

          20       way of evaluating what you're doing.

          21   DAME NUALA O'LOAN:  So then would you say that patient

          22       service users will more appropriately -- their needs are

          23       more appropriately addressed now than they were before

          24       the establishment of all this work?

          25   MS DYER:  I would say so but then I would say so, so
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           1       maybe -- I mean, perhaps Catherine is better to answer.

           2       I think it's made a difference in the sense of all

           3       service users and carers -- Catherine is probably better

           4       able to speak about that -- I think it's made

           5       a difference for them as individuals in terms of their

           6       mental health and well-being.  I think it's made a real

           7       difference in terms of the kind of services we provide

           8       and I think it's made a real difference in shift in the

           9       culture of the organisation.

          10   MS MILLS:  In the evaluation of service users and carers

          11       that you have the copy of, we actually asked the direct

          12       question to people about has all this, has involvement,

          13       has contributing to the Trust and so on, has it made an

          14       impact upon your recovery?  And I think it was

          15       89 per cent of service users resoundingly said yes, and

          16       not just said yes but qualified it with a raft of

          17       statements and quotations to support that.  I think it

          18       was slightly less for carers; I think for carers it was

          19       something like 76 per cent but the overwhelming response

          20       was -- on very practical things like: this has meant

          21       that I've stayed out of hospital; this has meant that

          22       I've needed less teams treating me; this has helped me

          23       in my recovery; this has given me a life.  The actual

          24       quotations were quite moving really.

          25   PROFESSOR KLUG:  Do we have this material?
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           1   DAME NUALA O'LOAN:  We do.

           2   MS MILLS:  Even for that, we had to edit it down, there were

           3       actually dozens and dozens of things people said.

           4   DAME NUALA O'LOAN:  It's a very professional piece of work.

           5           We keep diverting, we get interested in other

           6       things.

           7           Do you think that the concern for human rights and

           8       the human-rights-based approach has actually made

           9       a difference above that which would have been achieved

          10       had you simply complied with the legislative guidance

          11       framework which applies to healthcare?

          12   MS DYER:  Yes, I think so.  If we were applying just the

          13       legislative framework, then we would be very good --

          14       I hope we are -- but how we apply the Mental Health Act,

          15       for example, which applies particularly in our context.

          16       I think it would mean that we would be very good about

          17       how we kind of look at case law and so on.  I think in a

          18       sense, by taking a human-rights-based approach, we've in

          19       a sense challenged the organisation quite fundamentally

          20       about what it's about.  The NHS talks a lot about care

          21       and treatment and support, that's the kind of language

          22       of the NHS.  The language of rights isn't part of our

          23       language, it's not part of our culture.  We're a few

          24       years in but we are on a journey about making a huge

          25       shift and cultural change and I think
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           1       a human-rights-based approach allows us to start to do

           2       that.

           3   DAME NUALA O'LOAN:  Thank you.  Do you want to say anything

           4       there, Ms Mills?

           5   MS MILLS:  No, just to endorse what's been said.

           6   DAME NUALA O'LOAN:  Are you currently collecting data on the

           7       costs associated with the human-rights-based approach

           8       and the savings or efficiencies that you might have

           9       achieved?

          10   MS DYER:  We've been collecting that data around the

          11       involvement of service users and carers, which in a

          12       sense is one strand of the work.  Again I think

          13       I included that within the evidence, which -- basically,

          14       if you take all of the cost of my office, the cost of

          15       the time of the lead offices for service users and carer

          16       involvement, the cost of payments and travel expenses to

          17       service users and carers, training, support, all of

          18       that, it costs roughly around £400,000 a year against

          19       a budget of about £190 million.  Sums isn't my best area

          20       but I think that's less than a quarter of 1 per cent of

          21       our income.  My argument would be it's well worth

          22       spending less than a quarter of 1 per cent of your

          23       income to make sure you spend the 99 and three quarters

          24       per cent more wisely than perhaps you would have done.

          25           We haven't at the moment started collecting evidence
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           1       around the learning disabilities, the work that we've

           2       been doing in learning disabilities, because at the

           3       moment we're still trying and testing the tools that

           4       we're producing and developing.  But at some point we

           5       will -- when we get to in a sense full implementation of

           6       that work, then, yes, we will need to and we'll need to

           7       look at what difference it makes in terms of the quality

           8       of the service for people with learning disabilities and

           9       also the cost of that service.

          10   DAME NUALA O'LOAN:  This is what one of my colleagues was

          11       just passing a comment on, she wanted me to ask.  Have

          12       you looked at this cost savings in terms, for example,

          13       of the fact that 89 per cent of service users say that

          14       it helped their recovery, which means that they become

          15       less reliant on the service?

          16   MS DYER:  Yes.  It is a very strong argument and, if I'm

          17       ever a Chief Executive, I might then start looking at

          18       the value of that compared to the value of the community

          19       mental health team, for example, and so on.  So I think

          20       again it does challenge us to think very differently

          21       about outcomes for service users and where we make that

          22       kind of investment.

          23           The other kind of area that we have looked at in

          24       terms of costing is around involvement of service users

          25       and carers in the recruitment and selection of staff.
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           1       We're doing it because it's the right thing to do but

           2       you can argue there's a cost effectiveness there

           3       because, if there are three members of the panel and now

           4       one of the members is a service user and carer, that

           5       means a member of staff is freed up and it also means

           6       sometimes you haven't got to backfill that post in order

           7       for that member of staff to be there.  So you can put

           8       a cost effective argument together for that kind of

           9       initiative as well.

          10   DAME NUALA O'LOAN:  Can I just ask you a very simple

          11       question, Ms Dyer, and it's this.  In the case of

          12       Merseyside, has it been the Human Rights Act or the

          13       FREDA principles which set these non-negotiable

          14       standards of care?

          15   MS DYER:  I think we've probably taken it from the FREDA

          16       principles as being the underpinning kind of principles

          17       of the Act, as being probably a bit easier for people to

          18       understand and grasp than a list of the articles and

          19       checking everything you do against the articles and so

          20       on.  So I think that's where we started.

          21           I think with the Human Rights and Healthcare Project

          22       and the work in learning disabilities, we're becoming

          23       much more overt about linking what we're doing to the

          24       articles of the Human Rights Act.  I think that's our

          25       next phase really.  In a sense that's the next phase
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           1       that we're entering into, of being much more explicit

           2       about it.  I think the fact that we have family rooms on

           3       our psychiatric ward promotes family life but we haven't

           4       specifically linked that to an article of the Human

           5       Rights Act which, in a sense, we could have done but

           6       I think we are now at the stage of being much more

           7       explicit about what we're doing.

           8   DAME NUALA O'LOAN:  I'm conscious I have already kept you

           9       seven minutes longer than --

          10   MS DYER:  Well, we've kept you.

          11   DAME NUALA O'LOAN:  Can I take perhaps another five or ten

          12       minutes.

          13   MS DYER:  Yes, of course.

          14   DAME NUALA O'LOAN:  I wanted to ask you, following on from

          15       that, the FREDA and Human Rights Act, you've empowered

          16       your service users and you've empowered your staff; how

          17       do you ensure they understand there are actually

          18       limitations to the engagement of the Human Rights Act?

          19   MS DYER:  I'm not sure in a sense that's a bridge probably

          20       that we've got to the point of having to cross really at

          21       this point in time.  I mean, I think in a sense of we're

          22       governed by legislative framework and I think whenever

          23       we're working with service users or carers, we've

          24       usually tried to set out the parameters, in a sense of,

          25       well, this is the art of the possible but these are the
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           1       limits within which we're working.  So in a sense

           2       I think that's the kind of broad approach that we've

           3       taken and we haven't really, I don't think, had a major

           4       problem in the sense of that.

           5   DAME NUALA O'LOAN:  Following up on that, one of the

           6       challenges to any organisation is the refusal of the

           7       service user to accept the decision of the service and

           8       the process of judicial review of the decision-making.

           9       I wonder, have you seen any impact on challenges, legal

          10       challenges of that nature?

          11   MS DYER:  I suppose slightly, going back to your last

          12       question, obviously is the Rampton review of the

          13       decision around smoking.  Obviously, there are some

          14       service users who don't like the decision that in a

          15       sense we are a public place and you can't smoke within

          16       the public place.  Again I don't have the details

          17       because we're getting a full report to the Board next

          18       time but we know there have been some incidents within

          19       the Trust related to that decision.

          20   MS MILLS:  Yes.  I think it has caused some anxieties.

          21       I think it's caused tensions, particularly on the

          22       in-patient ward, which is why these class exemptions

          23       have been applied for; and I think those decisions have

          24       been strongly challenged.

          25   DAME NUALA O'LOAN:  But I noticed that one in your
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           1       submissions to us but I didn't see any other mention.

           2       Really it's around the effect of service user

           3       involvement in ensuring, if you like, there's

           4       a manifestation of the FREDA principles, but also it

           5       ensures that human rights aren't breached.  So I suppose

           6       that's my question to you.  The service user involvement

           7       itself, is that a manifestation of FREDA?  Are you

           8       getting more things right?  Or is it simply that you've

           9       got service user involvement to make sure that you don't

          10       breach the law?

          11   MS DYER:  I think it's probably a bit of both or I would

          12       hope that it's a bit of both.  I think we're more likely

          13       to get things right if we're involving people, service

          14       users and carers, and we're seeing issues in a sense

          15       from 360 degrees, as it were, by that involvement and

          16       the contribution that they can make.  Sorry, I'm

          17       struggling slightly.

          18   DAME NUALA O'LOAN:  It's okay, that's sufficient.

          19           There were two other things we wanted to look at.

          20       One was we wanted to ask you the two most important

          21       things for this Commission to do to promote

          22       understanding of human rights in the healthcare field,

          23       just two things.

          24           The other thing we wanted to ask is about the

          25       respective roles of all your Department of Health, the
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           1       regulators, Commissioners, et cetera, in enabling you to

           2       actually provide this service.  All this inspection and

           3       regulation and all these commissions, are they enabling

           4       the delivery of the human-rights-based approach to

           5       healthcare services, mental healthcare services?  Do you

           6       think the new Quality Care Commission -- how should they

           7       begin to approach their business?  I think they're

           8       appointed but not really up and running yet.

           9   MS DYER:  My bald answer, I've slightly forgotten the first

          10       question, if I take the inspection and regulation one,

          11       then the short answer is, no, inspection and regulation

          12       broadly I don't think helps in terms of taking a human

          13       rights-rights-based approach.  Probably the exception to

          14       that I would make is the Mental Health Act Commission

          15       which --

          16   DAME NUALA O'LOAN:  Why is that?  Can you tell us why that

          17       is?  Because it's there to make sure the standard is

          18       improved.

          19   MS DYER:  Yes, I think because of its role, because it's

          20       particularly about in a sense legal infringement of

          21       people's human rights, you know, it's much more attuned

          22       I think to human rights as an issue whereas, for

          23       example, I don't know, we have all these kinds of

          24       bodies.  As I say, the patient environment action teams

          25       and standards relating to clinical negligence, we have
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           1       CNST inspections and all kind of things.  There is

           2       a myriad of bodies, they don't start from the principles

           3       on the human-rights-based approach.

           4   DAME NUALA O'LOAN:  Do you think they effectively create

           5       a barrier?

           6   MS DYER:  My personal view would be yes.

           7   DAME NUALA O'LOAN:  Because?

           8   MS DYER:  We're inspected to death.

           9   DAME NUALA O'LOAN:  So you devote your energies to the

          10       inspection process?

          11   MS DYER:  Your energies takes to meeting the requirements of

          12       inspection bodies as opposed to in a sense what you

          13       think you really should be doing, I think, sometimes.

          14       It's quite difficult I think to strike that balance

          15       within NHS organisations at the moment.

          16   PROFESSOR KLUG:  Do the inspection bodies come to the user

          17       groups and ask for your input?

          18   MS MILLS:  We've had things like the Boyington Review,

          19       that's -- I don't know if you're familiar with that.

          20       I don't know how to best explain it.

          21   MS DYER:  We've had a Boyington Review which is a review of

          22       mental health services across the whole of the north

          23       west and that's been very much engaging all of those

          24       with an interest in mental health services, including

          25       service users and carers, and hopefully the report is in
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           1       a next few weeks.  We hope we've got the human

           2       rights-rights kind of approach built into the

           3       recommendations of the Boyington Review.

           4   PROFESSOR KLUG:  It would be extremely helpful if you could

           5       alert us to that, if that's not too much trouble, should

           6       that be the case.

           7   MS DYER:  Yes, of course.

           8   PROFESSOR KLUG:  Could you spell it, please?

           9   MS DYER:  B-O-Y-I-N-G-T-O-N.

          10   MS MILLS:  John Boyington himself and his team have

          11       consulted widely with the service user and carer forum

          12       and other voluntary agencies across Merseyside.

          13   MS DYER:  The Healthcare Commission are currently, also at

          14       the moment, undertaking a series of consultation events

          15       and had one in Liverpool last week which we went to,

          16       which was around how do they in a sense assess NHS

          17       Trusts around the involvement of service users and

          18       carers?  Again, we try to flag up within that taking

          19       a rights-based approach.  So I think hopefully perhaps

          20       part of your role could be in a sense ensuring that kind

          21       of consistency within inspection bodies.  It isn't there

          22       within the Healthcare Commission at the moment but --

          23   PROFESSOR KLUG:  You were starting to say "our role" meaning

          24       the Equality and Human Rights Commission?

          25   MS DYER:  The Equality and Human Rights Commission.
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           1   PROFESSOR KLUG:  Is there anything else that you'd want us

           2       to conclude about what we might do to ...

           3   MS DYER:  I think it's about that consistency of approach.

           4       If any public body -- obviously I'm more experienced in

           5       the NHS -- is to take a human-rights-based approach,

           6       that has to come at all kind of levels, whether it's

           7       departmental policy through to whoever is commissioning

           8       the service, to how performance is measured and

           9       evaluated and so on.  It's that consistency which at the

          10       moment isn't there, I don't think.

          11   PROFESSOR KLUG:  How far does consistency travel in terms of

          12       affecting you?  For example, political measures,

          13       messaging from government and political leaders, does

          14       that impact on the seriousness with which human rights

          15       is reviewed in your Trust?

          16   MS DYER:  Yes, I think clear position statements around

          17       a human-rights-based approach would be helpful or clear

          18       expectations I think around central policy would be

          19       extremely helpful as well.

          20   PROFESSOR KLUG:  What about the negative media stories on

          21       human rights?  Do they impact on you and the seriousness

          22       with which your work is taken?

          23   MS DYER:  Yes, they do, in the sense of one negative story

          24       about high secure hospitals or, inverted commas, mad

          25       axe men in the community can undermine 12 months of work.

                                           105

           1   PROFESSOR KLUG:  That's a very interesting, clear statement.

           2   DAME NUALA O'LOAN:  Finally, is there anything else you

           3       think the Commission could do which would assist you in

           4       promoting human rights in healthcare?  You talked about

           5       those two but is there anything else?

           6   MS MILLS:  I suppose I don't follow you perhaps as much as

           7       Lindsey, I didn’t appreciate quite how much influence
           8       you have.

           9   DAME NUALA O'LOAN:  The duty of the Commission is to promote

          10       human rights and the understanding of human rights and

          11       it's really in that context, if there's any other way

          12       that you think we can assist that I would like to know.

          13       It may be a question you want to take away and, if you

          14       do have any thoughts, you can come back to us in

          15       writing.

          16   MS MILLS:  I would like a chance to have a think about that

          17       one.

          18   PROFESSOR KLUG:  We're only very new by the way, if you're

          19       wondering why you're not sure what our powers are.

          20   MS DYER:  I think, in my experience, mental health trusts

          21       are probably further down this kind of road because of

          22       the legislative background, I think, than other parts of

          23       the NHS.

          24   DAME NUALA O'LOAN:  Some mental health Trusts.

          25   MS DYER:  Yes, okay, agreed.  I think there is something
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           1       about whether or not you can use your good offices to

           2       try and get it into the culture of the NHS, across the

           3       whole of the NHS Trust.  We've got a meeting with the

           4       University Hospital Aintree, which is one of our local

           5       acute trusts, in the next couple of weeks around whether

           6       or not we might involve service users and carers in the

           7       recruitment of their A&E staff, which is often our first

           8       port of call for service users and carers from Mersey

           9       Care Trust.  That's really the first time we've been

          10       able to open the box with an acute Trust and I do think,

          11       in a sense, acute trusts provide most of NHS care and so

          12       somehow the challenge is to perhaps take some of the

          13       examples and try to get them into acute trusts.

          14   DAME NUALA O'LOAN:  Thank you very much indeed.

          15   PROFESSOR KLUG:  Thank you.

          16   MS DYER:  Thank you very much.

          17   MS MILLS:  Thank you.

          18   (3.20 pm)

          19                    (The interview concluded)
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