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           1   Thursday, 25 September 2008

           2    (10.00 am)

           3                           EHRC Inquiry

           4                             (Draft)

           5   DAME NUALA O'LOAN:  First of all, I would like to welcome

           6       you, Ms Blood to formal inquiry.

           7                         (Introductions)

           8                 (Chair's opening remarks read)

           9   DAME NUALA O'LOAN:  We will exploring the effect of that

          10       experience you have, the impact of that experience and

          11       the way in which you were able to achieve the change

          12       that you did achieve and to look not just at the impact

          13       on you but possible impact on your children, okay.

          14   MRS DIANE BLOOD:  Right.

          15   DAME NUALA O'LOAN:  So if I could start then by asking you

          16       if you would like to tell us the effect that it has had

          17       on your life.  We are not asking personal questions but

          18       really in terms of as the whole thing unfolded, as you

          19       sought the rights which you were asserting, if you would

          20       like to tell us a little about that that you think is

          21       relevant to inquiry.  We are not asking you personal ...

          22   MRS DIANE BLOOD:  I think unusually I will start with my

          23       first court case, which actually in a way wasn't one on

          24       human rights and actually really had very very little to

          25       do with it and I think probably they wouldn't even have
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           1       helped me. I won anyway. But I think it is important to 
mention that case

           2       because it is why I became interested in human rights

           3       and also I think in a way it is a good demonstrator of

           4       why I believe that the Human Rights Act 1998, in other

           5       words the Human Rights Act should be brought home and

           6       made into a British law rather than something that was

           7       only achievable from Strasbourg.

           8           At the time of that case there wasn't a

           9       a domestic Human Rights Act, so the only option, if

          10       I wanted to explore those rights, was to go to

          11       Strasbourg.

          12           My first court case just for the record, as I am

          13       sure everybody here knows, was in relation to obtaining

          14       the right to access my late husband's sperm for the

          15       purpose of fertility treatment to start a family after

          16       his death, and it was an issue that was of such

          17       importance to my life that the very course of my life

          18       depended on it.  In fact, if you look up the definition 

          19     of life the ability to reproduce is one of the primary 
definitions so I think it was pretty much that
          20       my life did depend on it and, therefore, as

          21       many human rights cases are, it is something of such

          22       importance that unusually I said to my lawyers when they

          23       said, "Do you want us to give you the odds of winning

          24       this court case?"  I said, "No, all I want to know is

          25       are they greater than zero?"  Apparently I'm the only
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           1       person, other than someone who is very very rich, who

           2       has ever said that to my barrister.

           3           But I would imagine it applies to many people that

           4       are fighting human rights cases. Their life depends on

           5       it, at least the quality of their life.

           6           So it was something that I gave them the brief of to

           7       leave no stone unturned.  And that meant that even if my

           8       chances of winning a human rights related argument were

           9       1 per cent, if I had lost every other route, if I had

          10       been to Luxembourg, which was by far my greater chance

          11       of winning, and indeed that is what we did win on, in

          12       the domestic courts I would then still have wanted to

          13       pursue that to Strasbourg.

          14           And it seemed absolutely crazy to me and indeed my

          15       QC being Lord Lester of Herne Hill who was fighting for

          16       the Human Rights Act agreed with me, that it seemed very

          17       crazy that you couldn't argue the points of human rights

          18       law in the British courts along with everything else

          19       that we were throwing in at the same time which would

          20       have saved everybody a lot of money and more crucial --

          21       well, yes, money was very important to me as well,

          22       I wasn't legally aided or anything, but also very

          23       crucial to my case and very crucial to many cases on

          24       human rights was the issue of time.  And it just would

          25       have been simpler if we could have got an answer: does 
this or does
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           1       this not apply in the domestic courts?  And instead all

           2       we could argue was where there was ambiguity in the law,

           3      that is the 1990 Human Fertilitsation and Embryology Act, 

           4   it should be read to be compatible with the Human Rights 

           5  Act. So it seemed to me when I later won and the Human Rights

           6       Act 1998 looked likely to finally make it, it seemed to

           7       me to make perfectly good sense that all these points

           8       could now be brought home and argued in domestic law,

           9       thereby saving people involved a lot of time and a lot

          10       of money on both sides.  And I think from a PR point of

          11       view , when people say,

          12       "Oh this is argued under human rights" even if they

          13       disagree with them winning it’s relevant that they had 

          14      those rights anyway and all it has done is 

          15       save a lot of time and a lot of money along the way.

          16           And I think that that is something that perhaps

          17       people don't really appreciate.  They just --

          18   DAME NUALA O'LOAN:  Can I ask you a question which you don't

          19       have to answer, but did the courts actually give you

          20       costs on your European outing, as it were?

          21   MRS DIANE BLOOD:  On my European?

          22   DAME NUALA O'LOAN:  On the Luxembourg end of it, did they

          23       give you costs?

          24   MRS DIANE BLOOD:  It was a domestic court case so they were

          25       all rolled into one.  I was given costs on the normal
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           1       basis, which according to my lawyers as a round figure,

           2 
means that generally one gets around 60 per cent

           3       of your costs.

           4   DAME NUALA O'LOAN:  I suppose what I am trying to bottom out

           5       in my head is if you have human rights, the cost of

           6       asserting those human rights is so excessive then at

           7       what point do you have human rights?  That is just one

           8       sort of question if you wanted to comment on that.

           9   MRS DIANE BLOOD:  Yes, I mean obviously if you run out of

          10       money from your side, and you've not got legal aid, the 

          11      worry is the costs against you, which there are no costs

          12       against you in Strasbourg but of course in the UK there

          13       are.  So, yes, that was a huge worry, but to be honest

          14       if I had got to Strasbourg I would have had no money at

          15       all and I wouldn't have been awarded costs against me

          16       had I lost, so ...  It would have been by that time

          17       a time issue and I would have lost everything anyway.

          18   DAME NUALA O'LOAN:  Rhodri has just sent me a note asking me

          19       something I should have asked you in the beginning.  You

          20       may have mixed feelings about this, but I felt you were

          21       such a champion of human rights that I would like to

          22       name you as having given evidence to us.  I don't know

          23       how you feel about that.

          24   MRS DIANE BLOOD:  Yes, I am very happy.

          25   DAME NUALA O'LOAN:  And to tell your story as your story
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           1       rather than just as an anonymous story.

           2   MRS DIANE BLOOD:  I am happy for that.  If you are going to

           3       print it somewhere I would appreciate the chance to

           4       check what you are printing.  Obviously I am speaking

           5       verbally off the cuff here.

           6   DAME NUALA O'LOAN:  We would give you sight of what we would

           7       say.  That would be part of the inquiry process anyway.

           8       Thank you.

           9   MRS DIANE BLOOD:  Then, as I say, the Human Rights Act 1998

          10       came into force.  When my children were born and indeed

          11       particularly when it came into force, I actually didn't

          12       think that I would have cause to use that act.  I was

          13       interested because I believed it was a good thing from

          14       my experience of the court case previously.  And so,

          15       therefore, I was very happy to champion its cause when

          16       people rang me up on the day that it came into force.

          17       But events later transpired which came to mean that

          18       I relied on and indeed won under the new Act.

          19           In the period between my childrens' births and me

          20   using the Act to litigate against the Secretary Of State for

          21       Health the Government had commissioned a review of the

          22       law on my children -- my children, everybody's children

          23     who were conceived posthumously - their birth certificates

          24       and they had come to the conclusion that the law should

          25       be changed in order to allow the late husband or partner
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           1       that is the father of the child to appear and be named 

           2       as the father on the birth certificate.

           3           Obviously I was very pleased about this and I was

           4       less pleased about the fact that it didn't mention

           5       anything about being made retrospective as laws normally

           6       are not and thus it actually made my own children even

           7       more discriminated against than the situation as it had

           8       been prior.  Notwithstanding that, I was still very

           9       pleased for the rest of them but sought to lobby people

          10       to also get that law being made retrospective.

          11           This seemed to be going fine and indeed, I did

          12       believe for a long time that the Department of Health

          13       would bring about legislation but they just dragged

          14       their heels so much that I began to think that it was

          15       all a load of hot air and basically they'd, I suppose

          16       triumphed in the glory of actually agreeing with a law

          17       that most people agreed with but actually it was of such

          18       significance to such few people that it would never

          19       actually make it on to the statute books.

          20           This left me with a dilemma in that I didn't want my

          21       children to grow up and think actually she left this

          22       unfinished and it was always going to be in the back of

          23       their minds as well as all the issues of why it is

          24       important for them anyway.  I didn't want to leave some

          25       unfinished business that they had got to deal with.  So
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           1       I wanted it finished, sorted out on the statute books

           2       really while they were still young and not involved in

           3       the fight and everything that I had gone through in the

           4       court case previously, and basically I wouldn't have

           5       wished that on my children, and so okay, not knowing how

           6       they would feel about their birth certificate I just

           7       thought it was absolutely crazy that it was a lie.  And

           8       I know that when I got married, for instance, you know,

           9       it gives all the parents' details and things like that.

          10       I just thought I don't want this coming back to haunt

          11       them at every stage and applying for a passport, every

          12       time you have to write it down.

          13           So whilst I acknowledge that this wasn't something

          14       that was by any means as important as my first court

          15       case I think it was important nonetheless and certainly

          16       important that I didn't want to leave them with a legacy

          17       of some unfinished business, not least that we were in

          18       the best position of being the champion for other people

          19       who found themselves in the same situation and indeed

          20       I did have by that point several women ringing me up

          21       saying, "Can you please help us on this".

          22           So I therefore, championed that cause.  We put

          23 forward arguments to the Secretary of State for Health that we

          24       would put forward in litigation were we to litigate, so

          25       they knew the arguments.  There was an attempt to bring
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           1       about a Private Members Bill which I was a bit unhappy

           2       about (the fact that it wasn't a Government bill), which

           3       failed and there also seemed a lot of confusion in the

           4       House as to the fact that the Department of Health on

           5   the one hand was saying that, "Yes, we have agreed to change

           6       this law," and people like Robin Cook, I think who was

           7       then leader of the House saying, "I doubt the Government

           8       would have it in mind to bring forth" -- I forget, I am

           9       paraphrasing his words but something like "legislation

          10       on such a sensitive issue that brings about different

          11       feelings."

          12           And I thought, "Hang an a minute, we have got it in

          13       writing from one person and the leader of the House says

          14       something else.  One side doesn't know what the other

          15       side is doing."

          16           As a result of that I then had a meeting with Yvette

          17       Cooper, who was the relevant minister at the time, and

          18       she assured me they were still doing their best but

          19       nothing ever seemed to happen to the point where we got

          20       a parliamentary session for one and a half years and no

          21       Private Members Bill, nothing forthcoming in Government

          22       legislation and really I just thought this has been

          23       kicked out to the long grass never to be seen again.

          24      And so we pressed the go button for the litigation that
          25 the Secretary of State for Health had already had sight of
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           1       and having gone from a couple of weeks before the

           2       go button was pressed saying: we disagree with you and

           3     we will fight you, within a very short space of time, with

           4       no further arguments in between they capitulated and

           5       said, "Actually, we agree with you" much to the

           6       amazement of everybody and indeed the court when it

           7       finally went to court to sort out the costs which

           8       I think was probably one of the main factors why in that

           9       court case costs were awarded on an indemnity basis

          10       which actually means you get more of your costs which

          11       I think is pretty unheard of against a public body.

          12           And I think it was probably important for,

          13       I suppose, the message that it sent out, that it was

          14       a bit odd that no arguments had been put forward between

          15       a letter saying, "We disagree with you, we're going to

          16       fight you and we give in" and I think in the court case

          17       I am pretty sure that they put on record that their own

          18       lawyers had said I had a 90 per cent chance of winning.

          19           So when they capitulated to be honest I believed

          20       that they would bring about amendments in the law by

          21       statutory instrument, being the fast track method, and

          22       it seemed to me that they had been arguing that they

          23       didn't have enough time and there wasn't the right

          24       person to bring it forward as a Private Members Bill and

          25       I thought, "Well there you are, you have agreed with me
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           1       and the other people now” and it can be amended by

           2       statutory instrument, but in the event, it was brought

           3       about as another Private Members Bill, and I was pretty

           4       frustrated by that to be honest.  I would rather it had

           5       all just been done quickly.

           6           But what I think is worth me putting on record at

           7       this point is again, I think the confusion that seemed

           8       to arise in arguments in the House and the things that

           9       were said, which you can look up in Hansard.  After the

          10       court case had been won everybody was in agreement that

          11       human rights had been breached.  The arguments then by

          12       MPs and particularly at the committee stage in the

          13       House of Commons which was 7 May 2003, it is really

          14       worth you getting hold of Hansard, the committee debate

          15       from that and reading what it says because it is then

          16       going back to arguing all the points that are argued in

          17       court: no, this shouldn't be the case, it shouldn't be

          18       made retrospective.  It is wrong in cases where the

          19     sperm was stored illegally and where treatment was abroad,
          20   which was my case.  And it just frustrated me like anything

          21       that, why don't these people actually know that a human

          22       rights case has been won?  The law has to include me and

          23       my children because of that court case.

          24           And it seemed to me that an awful lot of time, which

          25       I have now learnt is extremely precious, in the House
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           1       was wasted because people actually didn't understand

           2       that and that's the one thing that I think does really

           3       frustrate me and also, as I say, I think it would have

           4       been a sight easier if it was amended by statutory

           5       instrument at that point.  It is a law that I think is

           6       quite frustrating for people who actually win under it,

           7       that it then has to go through what can still be a very

           8       very lengthy and hurtful process through people saying

           9       things that perhaps they don't fully understand.

          10   DAME NUALA O'LOAN:  I think that is quite important.

          11           Thank you very much.  Is there anything you want to

          12       add to that initial ...?

          13   MRS DIANE BLOOD:  No, have you got any?

          14   DAME NUALA O'LOAN:  We have.

          15   PROFESSOR FRANCESCA KLUG:  Thanks very much, Mrs Blood.  It

          16       is a very very moving story and you tell it extremely

          17       powerfully I must say.  In terms of the sort of broader

          18       issues around human rights you will know that they do

          19       quite often get a bad press.

          20   MRS DIANE BLOOD:  Yes.

          21   PROFESSOR FRANCESCA KLUG:  And this has sustained itself

          22       over a period of time.

          23           From your point of view when you read these articles

          24       in the press and you hear the sometimes political

          25       leaders saying things against human rights how does that
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           1       impact on you, what do you think?  Do you sort of think,

           2       "Well, I see your point in that case or this case" or do

           3       you find yourself in a disagreement?

           4   MRS DIANE BLOOD:  I suppose I just think probably that I

           5       don't understand.  When aged 28 I was Mrs Middle England

           6       before all this happened and I thought that human rights

           7       abuses were things that happened in other countries not

           8       our nice country of Britain and I would have probably

           9       not looked into it deep enough to have any other opinion

          10       than what is often portrayed in the press- so I can see 
where people sort of come

          11       from when they think, "Oh, why's that person won what

          12       about the human rights of the victim?"  I can put myself

          13       back to then and I can see where they are coming from,

          14       just because I think they probably don't understand it

          15       deep enough to appreciate all the consequences.  I just

          16       went on on a rapid learning curve from thereon in.

          17           And as I said, the most powerful argument, well one

          18       half of the things that appear in the newspapers seem to

          19       be wrong anyway, whereas they say it is won on human

          20       rights and that might have been a minor point in a whole

          21       host of other things that it was won on and they just

          22       seem to focus on the one thing or indeed it might just

          23       be not that it was that altogether and somebody has

          24       basically just got the wrong end of the stick.  I am not

          25       necessarily criticising the reporters.  There is an
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           1       awful lot to understand.  But just the way that

           2       a particular thing seems to get picked out to

           3       focus on.  But, as I say, I think they probably don't

           4       understand that those people had those rights anyway and

           5       if they had gone to Strasbourg, then they would still

           6       have had exactly the same rights.  It would just have

           7       taken a lot longer, a lot more money and if they had

           8       lost against the Government even if they weren't legally 
aided, then it would still have been the
           9       State's money that was paid out because you can’t 

          10 
get costs awarded against you in Strasbourg.

          11   PROFESSOR FRANCESCA KLUG:  One of the most interesting

          12       things I thought you said when you were describing your

          13       case was how you thought that the Government was partly

          14       unmoved to do anything about it because it affected so

          15       few people, and I wondered whether you agree that that

          16       gets to the heart of the issue because even when the

          17       people involved sometimes appear to be good people like

          18       yourself rather than the bad people characterised in the

          19       media very often it is often a small number of that is

          20       affected because the nature of human rights is that

          21       every individual is entitled to equal respect and

          22       treatment and legislation is usually about large numbers

          23       of people.  And I wonder whether you have ever reflected

          24       on that and whether you think there is a point in what

          25       I am saying or whether you think that is not relevant
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           1       because what you are describing very much is a very

           2       small number of people, it seems to me, up against huge

           3       forces of power and having no other weapon at all,

           4       including the democratic process, that you could rely on

           5       in that situation.  Do you think that is a fair

           6       characterisation or am I unfairly describing it?

           7   MRS DIANE BLOOD:  No, I think that is a fair assessment of

           8       it.  As I say, I now realise really the limit of time

           9       for debating bills.  Although it frustrated me like

          10       anything that they had managed to debate ones to do

          11       with, I think, family time to members of the House of

          12       Parliament, and I thought that only affects MPs; what

          13       about my family?

          14           But I do appreciate, and I did think that when they

          15       were bringing forth Private Members Bills I did think,

          16       well there are some individuals which are really trying

          17       to bring about this but there isn't time and they are

          18       trying to slot it in, but it seemed to me crazy that

          19       a Government should come up with an agreement to

          20       actually do something and then not be able to have the

          21       time to bring it forth as a Government bill and that

          22       they have to find other routes which really it shouldn't

          23       have been.  To me if a Government says, "We've looked

          24       into this, we agree it should be changed", it should be

          25       a Government bill and there should be time in the next
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           1       session to bring it forth.

           2           Now that is an ideal world and I appreciate

           3       everything is not ideal and we are all doing a balancing

           4       act, but for the individual that's what it boils down

           5       to.

           6   DAME NUALA O'LOAN:  Was the only reason that they gave to

           7       you that they did not use a Government bill the fact

           8       that there wasn't time in the parliamentary timetable?

           9   MRS DIANE BLOOD:  Yes, and it couldn't be brought forth --

          10       they tried to tag it on -- they were looking at other

          11       bills that they could tag it on to and really it was

          12       a small thing to bring forth as a bill on its own,

          13       although I don't understand that because when it was

          14       a Private Members Bill it was on its own, but no, that's 

          15       the excuse I was given: lack of time and we would 

          16      have to tag it on to some other bill and there's 

          17       nothing relevant to tag it on to.

          18   DAME NUALA O'LOAN:  Interesting.  Can I ask another question

          19       Francesca, sorry?  Francesca was talking about the sort

          20       of media protrayal and you talked about your analysis of

          21       the media protrayal and how you would have accepted

          22       a lot written before you knew otherwise.  I was

          23       a university lecturer in Northern Ireland as your case

          24       went through the courts and I looked in absolute

          25       fascination, never thought I would have the privilege of
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           1       meeting you and I just wondered what the impact of the

           2       press was on you because did they actually talk to you,

           3       did they try to understand what this was about, did they

           4       try to put right their conceptions?

           5   MRS DIANE BLOOD:  I think they did.  I suppose for a start

           6       I actually wanted -- I initially went to court to get an

           7       aanonymity order and I really desperately didn't want

           8       anything about me in the press.  The courts actually

           9       fought me on my application for an anonymity order by

          10       bringing forward an amicus curiae to argue the case

          11       against me, but I did at the end of that begin to

          12       understand some of the benefits and reasons for an open

          13       court system which again I probably didn't understand

          14       prior to that and I understand the importance that that

          15       that has on democracy.

          16           The press, I don't think there is a single article

          17       that was totally correct (probably one I can remember, 
writing something, actually you are the first person
          18       that has it right - where I would say that
          19       everything was right). But I would

          20       say that the journalists on the whole did their best to

          21       understand what I was saying to them and also what the

          22       opposition was saying to them and put forward the

          23       points, the fact that they actually sometimes got it

          24       wrong I think was down to human error and not any sort

          25       of maliciousness on the most part.
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           1           I slightly lost my point of what I was saying.

           2   DAME NUALA O'LOAN:  I just wanted to know whether they were

           3       attempting to verify with you their understanding of

           4       what you were saying.

           5   MRS DIANE BLOOD:  Yes, and I got very frustrated if they

           6  didn't ring me up and ask me and they printed something wrong

           7       and I said on a couple of occasions. “You have done this
           8       wrong. Can I have the right to reply on this? If

           9       you weren't sure why did you not ask me?"  But I think

          10       the point that I was going to make was I made the

          11       decision not to do an exclusive deal despite the fact I 
was offered huge sums of money to sell

          12       my story to any number of people, and obviously I was in

          13       a position where I needed money.

          14           Had I done that and kept to a contract, it would

          15       have prevented me from talking to and helping the other

          16       people understand it and I think that that would have

          17       done huge damage to any sort of PR cause or case for me

          18       in that what tends to happen, I think, is that then you

          19       end up with the one who you have sold it to being for

          20       you and the other seven being against you and also not

          21       able to ask the questions and talk to you to find out

          22       the information they need.  I think that maybe that

          23       happens quite a lot with cases where people sell their

          24       story.

          25   DAME NUALA O'LOAN:  Very interesting.
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           1   PROFESSOR FRANCESCA KLUG:  I think we probably have one

           2       final question for you which is, I don't know if you are

           3       aware that the EHRC is actually a new body although it

           4       has amalgamated the Equal Opportunities Commission and

           5       the Disability Rights Commission, it is actually a new

           6       body with new powers including promoting human rights

           7       and the Human Rights Act and also promoting

           8       understanding and respect for human rights.

           9   PROFESSOR FRANCESCA KLUG:  I wonder if you think in the

          10       light of your story and the press reports and the

          11       general atmosphere whether you have got any advice or

          12       comments you wanted to make to us about what more we

          13       might do.

          14   MRS DIANE BLOOD:  Do your best to correct stories rapidly

          15       when they appear incorrectly.  As I say, I think again,

          16       just the shear understanding of the fact that people had

          17       these rights anyway.  The fact that they are brought

          18       home I think can only be an advantage both in financial

          19       and time terms not only to the people who win but also

          20       to the opposition. And that it could be you.

          21           I was Mrs Average.  I never thought these issues

          22       would affect my life and my children's lives and they

          23       did and I think maybe -- I mean I got huge support and

          24       huge sympathy from the public and I think maybe that was

          25       some of it -- I was one of them.  I could have been any
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           1       one of them.  Even to the point where my husband

           2       I suppose didn't die in a motor bike crash or anything.

           3       It was a disease, it was something that could happen to

           4       anyone and I think that they were issues that everyone

           5       would have (if they were of the same frame of mind as

           6       me) thought as passionately as I did.

           7           I think everybody understands as well, you know,

           8       that most people have gone along very happily to

           9       register their children's birth.  When I went to

          10       register Joel's birth I went along on the last day I was

          11       able to by law and indeed one lady -- I think I can put

          12       her name on record because it is a matter of public

          13       record anyway -- Marian Jordan refused to comply with

          14       the law and go and complete the registration for her

          15       children's births until the law was changed.

          16           So it caused a normal ordinarily law-abiding citizen

          17       to break a law.

          18   DAME NUALA O'LOAN:  I think you describe yourself repeatedly

          19       as "ordinary" but if I may make an observation I think

          20       you show courage and resilience way beyond that which is

          21       ordinary.  It really is an extraordinary story and it is

          22       compelling.

          23   PROFESSOR FRANCESCA KLUG:  It is compelling, thank you.

          24   DAME NUALA O'LOAN:  I would want to say thank you very much

          25       for giving us your time and coming and the words that
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           1       you use really are very very important in terms of the

           2       impact of the Human Rights Act and the way in which

           3       parliamentarians and people like that don't understand

           4       the obligations that the United Kingdom has.  It is very

           5       very useful to us.

           6   MRS DIANE BLOOD:  I have brought along a copy of my book, 
Flesh and Blood, I commend to you
           7       to read not all of it but from the chapter entitled
           8       "Paternity Pursuit" towards the end just

           9       because that is the bit about the fighting for the law

          10       to be changed regarding birth certificates and it also

          11       gives the dates of some of the things in Hansard and

          12      some of my frustrations and I really do think it is worth

          13       getting hold of the copies of Hansard because I think it

          14       was almost unbelievable some of the things that were 
                   said. Certainly at the committee stage I was

          15       thinking, "I don't believe these arguments.  One hand

          16       doesn't know what the other hand is doing."

          17   DAME NUALA O'LOAN:  I think Rhodri already has that on his

          18       list of to dos.

          19   MRS DIANE BLOOD:  I will leave you with my autobiography, 

          20      Flesh and Blood, so you can check the dates.

          21   DAME NUALA O'LOAN:  That is most kind of you.  Is there

          22       anything else you would like to say to us, Ms Blood?

          23   MRS DIANE BLOOD:  No, I don't think so.

          24   DAME NUALA O'LOAN:  We are most grateful.  Thank you very

          25       much indeed for coming.
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           1   MRS DIANE BLOOD:  Thank you.

           2   DAME NUALA O'LOAN:  And we will send you the text of

           3       anything we are proposing to say about you in the report

           4       before anything comes out.  You can comment if you don't

           5       like it.  If you want your name withdrawn that is your

           6       decision.  Okay.

           7   MRS DIANE BLOOD:  Thank you.

           8   DAME NUALA O'LOAN:  Thank you very much indeed.

           9    (10.37 am)

          10                  (The first session concluded)

       CSCI and Mental Health Act Commission transcript

          11    (11.15 am)

          12   DAME NUALA O'LOAN:  First of all, can I say how very

          13       grateful we are to you for coming this morning.  If I

          14       can introduce on my right Professor Francesca Klug who

          15       is the lead commissioner from the Equality and Human

          16       Rights Commission on this inquiry.  My name is

          17       Dame Nuala O'Loan and I am the chair of the inquiry.

          18                  (Chair's opening remarks read)

          19   DAME NUALA O'LOAN:  The focus is on the extent to which

          20       a human rights culture is actually developing amongst

          21       public authorities and the barriers to the culture

          22       developing and the way you have been able to provide

          23       ways to resolve those or to overcome those barriers.

          24           We want to hear evidence and refer to specific

          25       issues and what we want to do is examine how human
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           1       rights considerations are impacting on the debates

           2       rather than rehearse the arguments about each in detail,

           3       and that is simply because we have limited time.

           4           If there any questions you feel you can't give us

           5       a full answer to then please tell us and we will happily

           6       accept a follow up in writing but we would ask that be

           7       within 14 days if that is possible.

           8           It is a formal legal inquiry.

           9            (Chair's opening remarks read (continued))

          10   DAME NUALA O'LOAN:  I would like you to invite you to make

          11       any opening statement you wish to make and on the

          12       principle of ladies first I will invite Ms Pearce.  If

          13       you wish to make an opening statement, you obviously

          14       don't have to.

          15   GEMMA PEARCE:  I would like to say that the Mental Health

          16       Act Commission very much welcomes the work of this

          17       inquiry and the work that we have done in particularly

          18       in recent years since 2005 when we began to develop our

          19       equality and human rights strategy in some detail has

          20       been, I think, really valuable for us as an organisation

          21       in a number of different ways and I would quite like to

          22       have the opportunity to be able to tell you about some

          23       of those today.

          24           And the thing I would like to say as well at the

          25       outset is the way that the Mental Health Act Commission
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           1       has approached the work around Equality and Human Rights

           2       is that we have linked human rights with

           3       equalities but also we have linked it very closely with

           4       our work on developing greater involvement of service

           5       users who in our case are the patients in our work, and

           6       I think those two things go hand in hand and it is quite
           7       important to look at those two things together.

           8   DAME NUALA O'LOAN:  Thank you very much.  That is very

           9       helpful.  Mr Thompson, Mr Fraser.

          10   MR JOHN FRASER:  I think I am leading for CSIC.  Again, I am

          11       interested to reiterate Gemma's opening comments and

          12       welcome the opportunity to be here today.

          13           CSIC has since its conception in 2004 built its

          14       structure, its organisation, methods and the processes

          15       around human rights principles and in particularly 

          16       putting interest of people who use services at the heart

          17     of everything we do, and throughout all of our work in the     
          18       last four years we have invested heavily in embedding

          19       those principles and values within the organisation.

          20           And we would like to see going into the future that

          21       the progress we have made, particularly in relation

          22       to better understanding, people's experiences of

          23       services, being able to observe and reflect those, is

          24       carried forward into the new commission and that the new

          25       commission is able to build on the work which the other
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           1       commissions have started but there is more to do in the

           2       future and I look forward to having the opportunity to

           3       share with you some of our practice  

           4       which we think has made a difference and can make

           5       a difference in the future.

           6   DAME NUALA O'LOAN:  Okay, you can choose who speaks first in

           7       future.  So the first question that I would then like to

           8       move on to is the question that you have both raised in

           9       your opening statement and that is: can you tell me

          10       about really significant impacts which the Human Rights

          11       Act has had on your work and in particular, how you have

          12       fulfilled your positive obligations under the Human

          13       Rights Act.  So can you tell us about the really

          14       significant impact the Human Rights Act has had on your

          15       work and in particular how your fulfill your positive

          16       obligations under the Act.

          17   MR JOHN FRASER:  On the basis of fairness, I will go first.

          18       I will just say a little bit about how we do this.

          19       Firstly, our human rights activity is managed through

          20     our Equalities Diversity and Human rights Programme board 

          21      which is chaired at the highest level by the chief

          22  Inspector. that the Programme Board supports the work of four

          23       diversity groups within The Commission.  We have a group

          24       which looks at the black and ethnic minority issues, one 

          25  that addresses lesbian, gay, bisexual and transgender issues,
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           1      a disability at work group, and we also have an Expert by

           2   Experience group. This is an external stakeholder group 

           3   which is drawn from people who have used social care 
               services in the past. 

           4     They advise us, challenge us and help us to develop the

           5    methodologies, processes, and policies which reflect their

           6 experience and the things which are important to them.

           7        The engagement with people who use services is

           8       central to what we do.

           9           Our leadership group within the Commission has

          10       received training on human rights issues from the

          11       British Institute of Human Rights. 

          12      we have integrated within our training programmes for all
          13       of our staff issues in relation to human rights 

          14       values and principles; the things which underpin our

          15       work.

          16           I think while it is fair to say that our staff may

          17    may criticise some of the things which we have sought to do

          18       in the last four years, there is overwhelming support

          19       values that the organisation holds

          20       and that isn't surprising when you think that social

          21       care has a long history of promoting these values and

          22       they are also reflected in the codes of conduct which

          23       apply to the programme General Social Care Council.

          24           For CSCI, our methods are key to ensuring that we

          25       implement these principles.  We are at the end stage in

                                            26

           1    terms of the development of a radical transformation of how

           2    we inspect and regulate services, the Inspecting for Better

           3       Lives programme which has sought to shift the focus from

           4       input to the experiences and the outcomes for people who

           5       use services.  We have developed methodologies which

           6       are much better at observing and reporting people's

           7       experience of care rather than necessarily looking at

           8       the fixtures and fittings.

           9           So to paraphrase, when inspectors enter a service we

          10       want them to see the people and the lives they are

          11       experiencing and not to see the carpets and the curtains

          12       and the walls.  We have tried to shift the focus.

          13         This is very much based on what we have had fed back

          14       to us from people who have used services and continue to

          15       use services.

          16           We use our enforcement activity to drive up

          17       standards in care services and because we put a premium

          18       on issues in relation to dignity and respect, then we

          19       are much more likely to take enforcement action where we

          20       think those things are threatened.  Again, that is about

          21       reshaping the focus of inspection towards the things

          22       which are important to people.

          23           We also have a function in relation to assessing the

          24       performance of councils. One of the things which we

          25       have developed most recently is the ability to link what
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           1       we know about the quality of regulated services, (the 

           2      25,000 services that we regulate and inspect, 

           3       and we now rate that quality through star ratings)
           4       and to actually play back to councils that this is the
           5       quality of the services you are buying in your locality,
           6       or the quality of services being purchased in your area 

           7       by people who fund their own provision 

          11           Our communications are really important to us.  We

          12       annually report to Parliament on the state of social

          13       care and I hope you would see through our report that we

          14       have again put a premium on the experience of people.

          15       We have also developed -special reports. We have 
published two reports

          16       to date in a series entitled Diversity Matters which is

          17       looking in particular at the experience of people from

          18       black and ethnic communities using care services and

          19       most recently people from lesbian, gay, bi-sexual and

          20       transgender communities. We have worked with the

          21       Mental Health Care Commission and the Health Care

          22       Commission to share good practice.

          23           In terms of impact on the sector the social care

          24       sector is an extremely diverse sector.  It ranges across

          25       council provision to small care services
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           1       .  Most services, about

           2       85 per cent of services are micro organisations

           3       employing between 1 and 10 people. So are very small.

           4       The workforce is about one and a half million, generally

           5       , perceived as being a low paid workforce,

           6       average hourly pay is about £6.87.  Agency rates are

           7       higher than you would expect in other sectors within

           8       commerce or public industry so it is a very diverse

           9       sector.

          10           I think where CSIC has been able to give a lead is

          11       that because we are the one body which most of these

          12       organisations will experience we are able to give

          13       a national perspective and to drive things at a national

          14       level which can be different to or compliment what their

          15       local experience is if they are commissioners, for

          16       instance, in primary care trusts or in councils.

          17           The performance in the care sector is variable.  It

          18       is improving.  We currently rate about 4.2 per cent of

          19       services as poor, 24 per cent of services we rate as

          20       adequate.  Now adequate is not good enough.  Poor

          21       definitely is not good enough.  So there are at the

          22       moment about 30 per cent of services where we would

          23       think really need further improvements or where 

          24      improvement is significantly needed.

          25           In making those assessments of course we do focus on
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           1       the human rights and the principles which underpin that.

           2           There is no guarantee that a publicly managed body

           3       is necessarily free from human rights infringements

           4       in relation to some of these principles and we saw that

           5       probably most recently in the Cornwall NHS Trust ,where 

           6      we carried out an inquiry with the Health Care Commission 

           7       into services for people with learning disabilities, 

           8       .

           9           But I think our principal role is the way in

          10    which we have tried to reshape how we inspect, regulate and
          11       assess services.  We have tried to mirror to the

          12       sector the principles which are important and have

          13       tried to drive through changes in the sector.  Not

          14       always easy.  The most recent example would be when we

          15       did a publication on issues in relation to lesbians and

          16       gay, bi-sexual transgender people.  We got a lot of

          17       kickback from the sector on why we were doing this,

          18       whether it was important or not, why did we think this

          19       was more important than care services for older people

          20       for instance.  We had to deal with that in a robust

          21       fashion.

          22   DAME NUALA O'LOAN:  I am surprised.  Can you explain why you

          23       got such a kickback?

          24   MR JOHN FRASER:  I think it is to do with people just being

          25       slow to catch up.  With their changing attitudes and
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           1       experiences, people have assumed that all the people

           2       in care services, for instance, don't have a previous

           3       life and it may have been a life which is in

           4       a heterosexual relationship but it may have been in

           5       another relationship.  And we have a generation of

           6       people who are now coming into care services who have

           7       lived through the transformation of the acceptance

           8       of sexuality issues,  who expect to be treated in

           9       a different way, and it is trying to get people to catch

          10       up with these changing aspirations and expectations.

          11           But we were quite shocked by some of the response we

          12       had to that particular study.

          13   DAME NUALA O'LOAN:  Just for clarification, the kickback

          14       came from.

          15   MR JOHN FRASER:  Came principally from a small minority of

          16       providers of care services.  I brought a copy of the

          17       report with me if you would like it.

          18   DAME NUALA O'LOAN:  That is very helpful.

          19   MR JOHN FRASER:  And also the one on black and ethnic

          20       minorities.  That was probably the most challenging area

          21       in relation to diversity that we have had to promote.

          22   DAME NUALA O'LOAN:  Just again, for clarification for me

          23       really, the KLORE guidance and the expecting better

          24       lives guidance, both are standards for inspection, are

          25       they not?
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           1   MR JOHN FRASER:  We inspect against National Service Minimum 

           2       Standards. WE regulate against the regulations but we 

           3       have to take into account , the National Minimum
           4       Standards.  The KLORE, which is the key lines of 
           5       regulatory  assessments, was developed to allow us

           6       to help inspectors when they were inspecting against

           7       standards to develop a more consistent approach to their

           8       evaluations and this was important because one of the

           9       pieces of feedback we got was there was inconsistency in

          10       how inspectors were doing that.

          11           We also felt because the NMS were developed some

          12       years ago that we needed to give them a more

          13       contemporary feel, so in the key lines of regulatory

          14       assessment we would give a greater emphasis on the

          15       dignity, privacy, the values areas which didn't quite

          16       come through as strongly in the NMS, and we also

          17       introduced more explicitly human rights as a concept.

          18       that it was underpinned by these values.

          19           The KLORE have been really important in relation to

          20       helping inspectors to focus on the things which we 

          21       now see as being more important than some of the things

          22       reflected in the NMS.  We also advocated very strongly

          23       for a review of the National Minimum Standards and in

          24       2007 -- well, eventually in 2007 the Department said

          25       they wouldn't consult because there would be a new
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           1       regulatory framework in place from 2010, but what we

           2       would hope is the new regulatory framework will much

           3       more represent the sorts of things that we have tried to

           4       develop within the old framework over recent years.

           5       And again, I think that is a really strong area of

           6       potential for the new commission and the new framework.

           7   DAME NUALA O'LOAN:  Yes, I think we will come back to that

           8       later on.  Thank you.  Ms Pearce.

           9   MS GEMMA PEARCE:  The Mental Health Act Commission is quite

          10       a small organisation and it was set up, as you know,

          11       under the 1983 Mental Health Act.  The Commission has

          12       a specific duty under section 120 of the Mental Health

          13       Act to meet with patients who are detained under the Act

          14       and to interview them, and this is what we call our

          15       visiting function.

          16           So for the whole history of the Mental Health Act

          17       Commission we have had a very strong focus on talking to

          18       individuals about their experiences when they are

          19       detained in hospital.

          20           What we started to do in a slightly different way in

          21       2004, and particularly strengthened then from 2005, was

          22       also to think about not only the specific parts of the

          23       Mental Health Act and the Mental Health Act Code of

          24       Practice that we need to monitor against, but also to

          25       think more broadly in the context of human rights and
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           1       put a sort of wider framework around that.

           2           The way we did that was through the project that we

           3       called Making It Real and what we were very clearly

           4       focusing on was ensuring that not only the Mental Health

           5       Act Commissioners, who are the people who go out and

           6       undertake the visiting function, were thinking about how

           7       they might make an impact in terms of promoting and

           8       protecting human rights and the rights specifically

           9       under the Mental Health Act, but also to think about how

          10       members of staff in our small secretariat or staff group

          11       in the Commission might have an impact as well, and also

          12       very importantly our group of second opinion appointed

          13       doctors who are a panel appointed by the Commission but

          14       it is fair to say particularly in the past were very

          15       much working at arm's length fulfilling a specific

          16       function under the Mental Health Act and we didn't

          17       necessarily in the past bring them in to the

          18       organisation in the same way as we might with our staff

          19       or even our commissioner group in terms of more rounded

          20       training and values kind of approach.

          21           So through the Making It Real project we started to

          22       develop a conversation really throughout the

          23       organisation about “what do human rights mean in respect

          24       of people who are detained under the Mental Health Act

          25       and in respect of the role of the Mental Health Act
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           1       Commission?”

           2           One of the impacts of that, which I think

           3       I certainly had not foreseen and we as an organisation

           4       had not foreseen, was that talking as a group, a mixed

           5       group of people with different roles in the organisation

           6       about human rights' values not only has a benefit in

           7       terms of improving our effectiveness in monitoring those

           8       sorts of rights, but actually is a very important tool

           9       for developing the organisation as a whole and gaining

          10       better understanding between bits of the organisation

          11       and how you would work together and contribute, and

          12       giving us a very clear focus as an organisation on what

          13       we are here to do and how we can do it effectively.

          14           I don't want to talk in too much detail about the

          15       Making It Real project because I think you have got that

          16       evidence in the report although I am happy to talk

          17       about some aspects about it or anything you would like

          18       to follow up in more detail, but one of the things I

          19       thought it would be useful to say a bit more about is

          20       some of the things we have done since the Making It Real

          21       report.  And I think one of the areas that has been

          22       really crucial for us which was highlighted in

          23       particular when we did the Making It Real project was

          24       that we had given insufficient focus to the role of the

          25       second opinion appointed doctors (SOADs) and how

                                            35

           1       crucially important it is that they understand how

           2       a human rights framework can inform their work and also

           3       their general attitudes and the work that they do more

           4       widely as well as the specific function they have under

           5       sections 57 and 58 of the Mental Health Act around

           6       consent to treatment.

           7           So in 2006 we undertook a review of our second

           8       opinion appointed doctor service and that had a number

           9       of aims but particularly relevant to this inquiry was

          10       looking in more detail at how we could bring together

          11       the work of the second opinion appointed doctors with

          12       the wider work of the Commission to use them in a more

          13       effective way in terms of promoting and protecting the

          14       rights of people who are detained under the Mental

          15       Health Act.

          16           So whilst our commissioners talk to over 6,000

          17       patients a year who are detained under the Mental Health

          18       Act, our SOADs also have 12,000 contacts with individual

          19       patients to perform second opinions and are a very

          20       useful further eyes and ears for other things that are

          21       happening on a psychiatric ward where they are visiting

          22       or general concerns not just about the individual

          23       patient, and we recognise through the Making It Real

          24       report that we didn't made enough use or facilitated

          25       a process for our SOADs to feedback any concerns they
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           1       had around the operation of the Mental Health Act more

           2       generally and the care of patients.

           3           The Equality and Human Rights strategy that we

           4       developed as an organisation seeks to be effective at

           5       several levels.  It seeks to be effective at the level

           6       of the individual patient on the ward.  It seeks to make

           7       a difference at ward level, at hospital level, at Trust
           8       level in the NHS.  And also there is something about

           9       raising issues at a national policy level as well and

          10       bigger changes in the system.

          11           We undertook some very specific training through the

          12       Making It Real project which was very much about how, as

          13       I said before, about understanding how everybody in the

          14       organisation could play their part in that.  And I think

          15       the benefit of the training, as people reported it back

          16       to us, was making sure that the training was very

          17       specifically designed to give people practical tools

          18       around their roles in the organisation and how they

          19       could use the Human Rights Act in a way that enabled us

          20       to be more effective as an organisation.  And I think

          21       that is a very important kind of lesson from the

          22       project.

          23           In terms of the impact of our work, because the

          24       Mental Health Act Commission is a monitoring body which

          25       does not have any enforcement powers, we have developed
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           1       a way of working which means that to a large extent we

           2       work alongside and influence hospitals at several

           3       levels.  So our commissioners who visit wards, will talk

           4       to ward staff as well as to patients, as well as

           5       checking legal documentation relating to detention under

           6       the Mental Health Act.  And quite often we find that

           7       staff on the wards will raise issues with commissioners

           8       that they are concerned about themselves and perhaps

           9       don't feel able to raise up through the management

          10       chain.

          11   DAME NUALA O'LOAN:  Can you give us an example?

          12   MS GEMMA PEARCE:  Example, yes.  Small things such as

          13       perhaps changes that are needed to the environment,

          14       something perhaps that they feel is taking too long to

          15       be changed in terms of -- I mean specific ones we have

          16       had are around replacement of curtains for showers that

          17       didn't offer enough privacy and perhaps more

          18       environmental issues but also serious concerns around

          19       levels of staffing in wards where they feel that the

          20       levels of staffing are such that people who are entitled

          21       to section 17 leave under the Mental Health Act are not

          22       able to get that leave because there aren't sufficient

          23       staff to be able to accompany them.

          24           Also issues very commonly raised with us around

          25       access to fresh air: that patients haven't got enough
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           1       activities on the ward and they aren't able to go out

           2       and get some fresh air and exercise in the grounds of

           3       the hospital or in other ways.  Those are the sorts of

           4       issues that staff will raise as well as patients.  So we

           5       work in terms of influencing at that level in raising

           6       those issues through our ward feedback summary but then

           7       also in our annual report which is presented to the

           8       board of the trust or the management of an independent

           9       hospital.

          10           One of the things we have done in that is ensure

          11       that we have a specific section now that deals with

          12       Equality and Human Rights issues if The Commissioner

          13       writing the report feels that those haven't been covered

          14       adequately in other places.

          15           So it is not the fact that they absolutely have to

          16       include an equality and human rights things

          17       separately if they feel those issues have been

          18       thoroughly covered in the other areas of the report, but

          19       it is a trigger for people to say: are there any summary

          20       themes or issues over and above?

          21           And I think we found through the Making It Real work

          22       and the work that we have done subsequently to embed

          23       that in the organisation and to make changes to our

          24       documentation that we have started to talk a language of

          25       human rights and to take an approach particularly around
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           1       balancing rights, competing rights that has been very

           2       helpful for people who are really struggling with

           3       knowing what is the best care to provide to some very

           4       challenging patients sometimes.

           5           And I think we found that in some organisations

           6       people can be quite unsure of what we mean if we use the

           7       term "human rights" but when you start talking about

           8       things like dignity or care or specific things like

           9       access to fresh air, then people are quite interested in

          10       the issues and, you know, are keen to take them forward.

          11           Picking up on what John said before, in the social

          12       care sector, similarly in patient mental health care

          13       most people come into that environment to work because

          14       they have certain values around caring for others.

          15   DAME NUALA O'LOAN:  There are three things I wanted to pick

          16       up with you.  One was dignity.  People understand

          17       dignity and respect and they don't understand the

          18       language of human rights.  And I suppose to me dignity

          19       and respect aren't necessarily the same thing, and the

          20       extent to which we will come to it later, but just

          21       certainly the extent to which you think there is

          22       a sufficient understanding to enable staff to discharge

          23       their obligations.

          24           The second thing I wanted to ask you is I actually

          25       had information that you only reported two yearly and
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           1       not annually but you are telling me you report annually.

           2   MS GEMMA PEARCE:  We have two different sorts of reports.

           3       We have what we call our annual reports, and those are

           4       reports on each individual NHS trust or independent

           5       sector hospital that we visit.  For the independent

           6       sector hospitals we usually do an annual report on each.

           7       For some of the smaller hospitals that may take the form

           8       of an extended letter and would be fairly short, and for

           9       some firms we may do an annual report on all of their

          10       establishments to the company.

          11           But those are reports that draw on all the activity

          12       that we have undertaken with that hospital in the course

          13       of a year.

          14   DAME NUALA O'LOAN:  Are they published?

          15   MS GEMMA PEARCE:  They are published on our website.  We

          16       also publish on the website the action plan that the

          17       trust has developed as a result of our report where that

          18       is available and where they are willing for us to do

          19       that.

          20           The report that you are referring to is our

          21       biannual report which is every two years and is

          22       a report which is laid before Parliament on the

          23       operation of the Mental Health Act and on our activities

          24       overall over a two year period.

          25   DAME NUALA O'LOAN:  It just seemed to me that there is
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           1       a disparity that mental health only needs to report to

           2       Parliament and therefore be considered every two years

           3       whereas social care is every year.

           4   MS GEMMA PEARCE:  That has now been changed because the Care

           5       Quality Commission will have a duty to report annually

           6       on its functions.

           7   DAME NUALA O'LOAN:  The last question I have is a rather

           8       complicated one.  I have heard evidence that there can

           9       be a very clear conflict in mental health terms between

          10       the Mental Health Act, the Mental Capacity Act and the

          11       Human Rights Act and this is in terms of, for example,

          12       somebody who has absolute full capacity can still be

          13       detained under the Mental Health Act, and doctors are

          14       finding a difficulty with that.  And also in the context

          15       of what they call advance refusals which I think is the

          16       process by which people indicate they do not want

          17       certain types of treatment and we are told that under

          18       the Mental Health Act the advance refusals become null

          19       and void with the exception of ECT which doctors would

          20       say to is us is a necessary treatment for some patients

          21       but which they cannot then use.  Have your commissioners

          22       had this brought to their attention? If you want to come

          23       back to that ...

          24   MS GEMMA PEARCE:  I think it might be helpful if I do come

          25       back to it.  Just to give you an initial reaction.
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           1       I think in terms of a potential conflict between the

           2       Mental Health Act, the Human Rights Act and the Mental

           3       Capacity Act at the moment the interface between the

           4       Mental Capacity Act and the Mental Health Act is one

           5       that we are thinking about quite hard and we have been

           6       undergoing quite a lot of training or training our

           7       commissioners around the way that we think those two

           8       pieces of legislation butt up against each other, and

           9       certainly what commissioners are saying is, "This is

          10       very complex and quite hard to get our heads around".

          11           And I think in some ways the message that we have

          12       been trying to reassure people with is that although

          13       this is complex, it is particularly complex in the

          14       abstract and that actually what we need to do is work

          15       through specific examples and it will hopefully become

          16       clearer but we do have some concerns, as I know people

          17       do, trying to make choices between those different

          18       powers in the field about which one to use and what is

          19       most appropriate.

          20           In terms of Human Rights Act and the Mental Health

          21       Act, the right to liberty is -- there are limits to that

          22       of course.  And the Mental Health Act sets out very

          23       specific limits and powers and duties around the

          24       detention of individuals and I think -- well, I am not

          25       aware that people have raised a lot of difficulties
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           1       day-to-day with what is in the Mental Health Act and

           2       what is in the Human Rights Act.

           3           I think on the positive side is that what

           4       commissioners and some staff that they were talking to,

           5       that they talk to regularly, what providers have found

           6       is that the framework that the Human Rights Act provides

           7       in terms of a sort of human rights approach of balancing

           8       what is necessary and what is proportionate has actually

           9       been helpful in understanding that although somebody is

          10       detained under the Mental Health Act and therefore they

          11       are deprived of their liberty insofar as they are

          12       allowed to leave the hospital but only under certain

          13       circumstances, that actually detaining someone in

          14       hospital under the Mental Health Act does not mean to

          15       say that they don't still have very clear rights to

          16       liberty in certain other ways and that the restrictions

          17       on them need to be proportionate.

          18   DAME NUALA O'LOAN:  Okay.  I am going to stop you there

          19       because we could talk for ever about this I think and

          20       these general issues.  Francesca, you wanted to take the

          21       matter forward.

          22   PROFESSOR FRANCESCA KLUG:  Yes, thank you.  Going back to

          23       the rights based approach that both organisations

          24       expressed very clearly in your Call for Evidence and

          25       that you articulated now, I think you have given us,
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           1       both of you, a very good picture of the kind of process

           2       issues involved and the methodologies and you also,

           3       Ms Pearce, mentioned complaints and drawing those out.

           4           I suppose what we are looking at that perhaps we

           5       don't feel we have got enough of is actual concrete

           6       examples, one or two would help us enormously, of how

           7       a rights based approach has actually changed the

           8       practice in your view, if at all, of the organisations

           9       you inspect, and if you were able to add to that any

          10       outcomes for users that would be even more advantageous.

          11       And to give you a bit of time to pause for breath,

          12       Ms Pearce I will start with you, Mr Fraser.

          13       Mr Thompson.

          14   MR JOHN FRASER:  Can I come into that with just a comment on

          15       the language issue because I think it tangentially links

          16       to this, which is that in social care I guess as Gemma

          17       said in her work, it is very unusual to get people who

          18       talk about human rights.  They tend to talk about abuse

          19       of dignity, respect, those sort of things and that is

          20       because that is the language they are familiar with and

          21       comfortable with.

          22           Where I think there is a shift needed is that those

          23       things tend to still come from what I might describe as

          24       a sort of benevolence, that it is the right thing to do.

          25       Whereas what we need to do is shift it to, actually
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           1       these are people's rights and I think that something

           2       about changing the relationship between people who

           3       provide care and support and people who receive care and

           4       support and shifting the balance of power towards it.

           5   PROFESSOR FRANCESCA KLUG:  That is an extremely interesting

           6       observation if I might say so.

           7   MR JOHN FRASER:  And I think that is one of the things we

           8       are trying to do through our work with The Commission.

           9           In terms of practical examples, two things.  One is

          10       I've talked about how important it is to involve people

          11       who have experienced services for good or ill in terms

          12       of shaping, developing, challenging the way in which we

          13       do our work and the focus which we have in our methods

          14       which is the key, really to changing behaviours

          15       in services. has been hugely influenced by that

          16       experience.

          17           And one of the areas where it has had a real

          18       influence is that again about shifting the approach to

          19       what you actually look at through the lens of

          20       inspection, and we have developed --–methodologies to 
reflect the experiences of people who use services. I 

          21   don't know whether you have this already in your evidence -- 

          22  for instance developed a tool  with Bradford University which 

          23    is called The Short Observation Framework for Inspection,

          24       affectionately known as SOFI, it is

          25       a tool which allows inspectors to look at the
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           1       interactions between people with dementias and their

           2       environment in regulated care

           3      services because it is very difficult to get it firsthand
           4       by talking to people and gain an understanding of how

           5       they are experiencing their world in the care services.

           6       They are not able to articulate that.

           7           So what we did with Bradford University was building

           8       on work they had done.  Something called Dementia
           9       Mapping, which is a similar territory, is to develop

          10       a tool which allowed inspectors to look at the

          11       interactions between people in the environment and those

          12       individuals, and what we get from that is that we

          13       measure whether their interactions are positive,

          14       negative or neutral.  And what we have found is that

          15       neutral interactions are negative interactions because

          16       you need to give more in terms of influencing and

          17       affecting someone's experience of their worth and value

          18       and other things you have to invest in a positive

          19       approaches to people.

          20           Interestingly, that tool is enormously popular

          21       with inspectors because they feel that it actually

          22       starts to get the real outcomes and experience of

          23       people.  It is immensely popular with providers.  It is

          24       unusual to find the providers and the regulator in the

          25       same place.  But they say it is really good, really
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           1       interesting. 

           2   PROFESSOR FRANCESCA KLUG:  Can I interrupt you there,

           3       because it may be something I have missed but it sounds

           4       really fascinating and excellent but I wonder, you know,

           5       if you hadn't developed a rights based approach and

           6       indeed if there had not been a Human Rights Act to

           7       inform such rights based approach, would you not or

           8       could you not have developed such a tool anyway?  And is

           9       there anything distinctive about it that relates to, as

          10       you were very interestingly saying before, the law which

          11       has changed which changes, as you say, the nature of the

          12       relationship between being concerned and actually

          13       accepting that people you are providing a service for

          14       have rights entitlements.

          15   MR JOHN FRASER:  I think these sorts of things can only come

          16       from a belief in those values that are attached to 

          17      people's care because if that is not where it comes 

          18       from then you are not constantly trying to

          19       seek better ways.

          20   PROFESSOR FRANCESCA KLUG:  I am just trying to pin you down.

          21       Forgive me, I am not meaning to be rude.  Did the fact

          22       that you had already developed a rights based approach,

          23       if I understand the chronology correctly, inform the way

          24       you developed these tools or might you have come to that

          25       anyway?  It could be in terms of more systematic or what
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           1       is inside the tool or ...?  Do you follow my question?

           2   MR JOHN FRASER:  I do follow the question, and I think the

           3       answer is that the aspiration to develop this was driven

           4       by a belief that these things are important in terms of

           5       care and we have to find better ways of getting out

           6       measuring whether or not these are the experiences

           7       people have had and that provided a vehicle for

           8       doing it.

           9           I don't think the Human Rights Act prompted that

          10       necessarily but it came from a similar place, if you

          11       like, in terms of the integrity of services that are

          12       required.

          13   PROFESSOR FRANCESCA KLUG:  I think Ms Pearce wants to come

          14       in at this point and I am very happy with that.

          15   MS GEMMA PEARCE:  If that is all right.  One of the things

          16       I was thinking about as a specific way that we have

          17       changed our approach and the way that providers are

          18       thinking about things in relation to the Human Rights

          19       Act -- and it links to what John was saying -- is the

          20       Human Rights Act puts a very particular emphasis on

          21       thinking about individuals as individuals and certainly

          22       being very clear about the needs, aspirations and what

          23       is important for the individual rather than I think the

          24       tendency in the past by lots of organisations, whether

          25       they be the providers of care or inspectorates or
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           1       whatever, is to tend to say: for this group of people

           2       these standards are appropriate.

           3           And I think the very particular impact that I would

           4       draw attention to is the way that our commissioners were

           5       particularly interested and found particularly helpful

           6       that thought about what is appropriate for the

           7       individual and thinking about how many hospitals have

           8       policies which are fairly much blanket bans or blanket

           9       policies.

          10           There is a particular example in our Making It Real

          11       report, and this is one that I heard the individual

          12       talking directly about, which is a commissioner who

          13       visited an independent hospital for people with learning

          14       disabilities which has a number of houses on their site,

          15       asked about the organisational policy on relationships

          16       between people there and these are people who will live

          17       for a number of years if not probably for the remainder

          18       of their life in this hospital or one similar to it.

          19       And staff said at the time they're not allowed to have

          20       relationships, full stop.

          21           And The Commissioner in question raised that in

          22       terms of asking them to think about whether that was

          23       appropriate to have a sort of blanket policy on that or

          24       whether they might think about what was appropriate for

          25       individuals and individual cases.
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           1           And linking to what John was saying, and actually

           2       the Mental Health Act Commission works in a similar way

           3       although not with a tool, and I know about that tool

           4       which I think is a really excellent piece of work, but

           5       our commissioners will go in to wards or houses where

           6       there are people with a learning disability or with

           7       dementia in particular and it is quite hard to engage

           8       and have a formal interview with someone and quite often

           9       what a number of our commissioners will do is they will

          10       go and sit in the day room or whatever and they will

          11       just sit there for a while and observe the relationships

          12       between staff and patients, without the sophistication

          13       of the SOFI tool but actually in a not dissimilar way.

          14           I think it is that emphasis on what is appropriate

          15       for every individual and are we meeting their needs and

          16       respecting and promoting their rights as an individual

          17       which has made the really significant difference to the

          18       way that we work and probably others.

          19   PROFESSOR FRANCESCA KLUG:  That is a really helpful example.

          20       By the way, do we have the SOFI tool?  Can we have it if

          21       we don't have it?

          22   MR JOHN FRASER:  We can let you have some material which

          23       describes SOFI and what it does, yes.

          24   PROFESSOR FRANCESCA KLUG:  I wonder though, without

          25       providing the answer for you whether your November 2007
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           1       Rights Risk and Restraint document hit on another point,

           2       and I think that is a crucial issue about seeing the

           3       individuals, crucial issue about an approach which

           4       understands things in terms of entitlements rather than

           5       kindness simply, but also balancing rights, using human

           6       rights principles to balance rights.  And I wonder if

           7       you think that document was specifically informed by the

           8       Human Rights Act when looking at the balance between

           9       restraint and chemical restraint or other kinds of

          10       restraint and the dignity of the individual.

          11   MR JOHN FRASER:  Yes, I think it was.  Again, it is

          12       based on this, you start from providing as much 

          13       independence and liberty as you can and then there have

          14       to be really good reasons as to why you might want to

          15       balance that in particular circumstances.

          16           A practical example of that would be guidance we

          17       have recently issued, of inspectors, on the use of

          18       a assistive technologies in the care homes. 

          19       Assistive technologies includes CCTV and all those sort 

          20      of things.  It can be liberating if used appropriately or

          21       they can be very restrictive if used inappropriately and

          22       what we were trying to do in that report is to open up

          23       a debate about: what is appropriate?  And one of the

          24       important checks and balances you need to put in place

          25       when you are getting anywhere near restraint activity

                                            52

           1       particularly in relation to care planning and ensuring

           2       that there is a proper scrutiny of the decisions which

           3       are made.  But I think it is all in the same territory

           4       of trying to prevent any abuse either deliberate or by

           5       error in terms of people's experience of services.

           6   PROFESSOR FRANCESCA KLUG:  I wanted to ask you also about

           7       your Experts by Experience which I think is

           8       a fascinating initiative and I like the name.  I think

           9       it says a lot in the name about the status given to it.

          10       Would you say that that is more a user input of

          11       anecdotal experiences or is there a rights based

          12       approach attempting to be used in terms of how that is

          13       fed into the service?

          14   MR JOHN FRASER:  Our experience is being very different to

          15       the experience in the situation.  We regularly consult 

          16      Through our Experts by Experience group 

          17       They represent the six strands of diversity and

          18       have a very clear remit in relation to challenging us in

          19       terms of nature and quality of the work that we do, and 

          20      are a very powerful lobby.

          21           We use the experts differently.  We use them in our

          22       inspections of council services.  We also

          23       use them in regulating services.  They bring an

          24       individual perspective but using an expert in experience

          25       transforms the relationship between the regulator and
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           1       the service that is being inspected.

           2   PROFESSOR FRANCESCA KLUG:  Are they given any training?

           3   MR JOHN FRASER:  Yes.

           4   PROFESSOR FRANCESCA KLUG:  And are they given training in

           5       the human rights principles?

           6   MR JOHN FRASER:  Yes.  They are also recruited to the very

           7       high standards from a number of voluntary organisations

           8       who manage the experts for us in relation to older

           9       people services or learning disability

          10       services.  They have their own high standards in terms 

          11      of the work that they do.  They make an enormous

          12       difference to how professionals view things and view

          13       people's experience.  They are transforming.  We don't

          14       use them in all our work.  They are expensive because we

          15       pay our Experts by Experience.  We don't expect them to

          16       do this for free but actually for inspectors even if

          17       they have worked with a number of experts it will carry

          18       into their other work that they do.

          19   MS GEMMA PEARCE:  I would just like to echo that again.  We

          20       have done something not dissimilar in the Mental Health

          21       Act Commission with our Service User Reference Panel and

          22       through a project which we are developing further now

          23       which we have called Acting Together whereby members of

          24       our Service User Reference Panel accompany commissioners

          25       on visits and I think again, there, going back to the
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           1       previous point about thinking about experience of

           2       services, detention under the Mental Health Act from the

           3       perspective of the individual is really important and

           4       certainly “acting together” even for the most excellent

           5       and experienced of commissioners all of them have said

           6       going with a service user I saw the ward environment

           7       with new eyes and in a different way.  And I think

           8       that's very important.

           9   PROFESSOR FRANCESCA KLUG:  One final question for you, it is

          10       about the other end of the spectrum, the second opinion

          11       doctors.  Just how much do they respond to the idea of

          12       providing their work within a human rights framework or

          13       does that in any way clashes with their other --

          14   MS GEMMA PEARCE:  What we have done this year is we have

          15       gone through a new recruitment process for all our

          16       second opinion appointed doctors so all of our second

          17       opinion appointed doctors who have been appointed this

          18       year, whether they were previously with us or whether

          19       they are new recruits, have gone through a new thorough

          20       recruitment exercise.  And the first question on the

          21       interview for all of them was -- I can't remember the

          22       exact words but it was something along the lines of:

          23       what do you understand by human rights and why do you

          24       think that is important in your work as a second opinion

          25       appointed doctor?  And having sat on a number of those
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           1       panels it was very interesting to see the number of

           2       responses that consultant psychiatrists gave to that.

           3       And I have to say if they didn't give the strong

           4       impression and provide the evidence that they understood

           5       why the role of a second opinion appointed doctor is

           6       about rights, then they weren't appointed as SOADs.  And

           7       I think that was something that was really very

           8       specifically from the work that we had done around the

           9       Human Rights Act.

          10   PROFESSOR FRANCESCA KLUG:  Thank you.  Thank you very much.

          11   DAME NUALA O'LOAN:  I would like to ask you if you would

          12       mind extending this session until 12.30 if that would be

          13       possible.

          14   MS GEMMA PEARCE:  Yes.

          15   MR JOHN FRASER:  Yes.

          16   DAME NUALA O'LOAN:  We have a number of questions and I am

          17       going to ask you to be just maybe a little more brief if

          18       it is possible to give us the material to the questions.

          19           Francesca has talked to you about this question of

          20       training and a very specific example there but I do

          21       notice that -- what I want to look at are barriers to

          22       adopt a human rights approach and one of the things that

          23       the joint committee have of human rights was lack of

          24       training in 2007.  I just wanted to ask in the

          25       monitoring or inspection process have you seen and are
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           1       you looking for improvements in training for staff

           2       delivering services?  Could you give us or send us some

           3       brief information on the difference between 2007 and

           4       2008?

           5   MR JOHN FRASER:  In terms of measuring?

           6   DAME NUALA O'LOAN:  In terms of what you are measuring and

           7       what your observations on the measurement might be if

           8       they are relevant.

           9           And then I want to ask you what you see as the

          10       barriers which you have encountered in adopting a human

          11       rights based approach and how you have overcome them.

          12   MR JOHN FRASER:  Should I kick off.  I will try to be brief.

          13       There are a number of barriers I think.  Firstly, there

          14       is the barrier that sometimes we are pushing at the

          15       boundaries as to what people are comfortable with, and

          16       I have mentioned the example of the work we did in

          17       relation to sexuality in care services.

          18           There is an issue that needs to be recognised in

          19       relation to deregulation.  The Government policy on

          20       regulations is quite clear: that we should be asking

          21       people for less, we should be more proportionate in what

          22       we ask people for and we should be smarter in how we

          23       regulate and there is a tendency still for people to

          24       expect us to collect something about everything and

          25       there are some decisions and private priorities to be
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           1       made about in that regard.

           2           For us it is very much about shifting the balance

           3       towards using information intelligently and focusing on

           4       those areas that need most attention which is why we

           5       have shifted our balance of resources very clearly

           6       towards poor performers and enforcement activity where

           7       people are not performing.

           8           I think there are attitudes that are still

           9       a problem.  There is what we describe as neutral

          10       mind-sets that neutral is good enough.  It is not.  What

          11       you needs is positive mind-sets to change people's

          12       experience, and we need to be clear that there are still

          13       people in care services in particular who are

          14       experiencing an unacceptable standard of care.

          15           And that links also to what I would describe as low

          16       aspirations as to what is achievable for people,

          17       particularly older people in care services.  We accept

          18       too readily limitations on what people's aspirations

          19       should be and what they can achieve.

          20           There are still also I think some issues about how

          21       people perceive human rights.  It is still seen, and

          22       I think this is because most of the social care

          23       workforce for instance will pick up their attitudes

          24       towards human rights language from the press, most of

          25       the people who work in social care are unqualified
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           1       generally untrained people.  And they will have perhaps

           2       a misconception that it is about legal issues, it is

           3       about courts dealing with rather strange issues.  And

           4       what we need to do is shift the mind-set so that people

           5       actually understand that it is about something much more

           6       fundamental in terms of people's experience and people's

           7       expectations of the quality of services that they should

           8       receive.

           9           So I think they are probably the key things I would

          10       say are barriers at the moment.

          11   DAME NUALA O'LOAN:  And if, as you told us, about

          12       30 per cent of the client population of the organisation

          13       which you inspect are receiving substandard care, do you

          14       think your powers of enforcement are adequate?

          15   MR JOHN FRASER:  Our powers of enforcement are being

          16       enhanced under the new legislation.  The new commission

          17       will have stronger powers than we have had.  Enforcement

          18       is one route.  It is often a complex route and it needs

          19       to be very well evidenced and it can take some time to

          20       bring enforcement action.

          21           I think the other route, which is probably quicker

          22       and easier, is the route through people who are

          23       commissioning services because councils and PCTs spend

          24       billions of pounds on buying services.  Commissioners

          25       can decide where they want to take their money basically
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           1       and where they want to use their resources.  And because

           2       we have been able for the first time to play back to

           3       commissioners the quality of what they're buying we are

           4       now able, and councils are taking much more seriously

           5       their responsibilities, to buy top quality services.

           6           So if I could just give an example of that,

           7       a director said to me last week, we were talking about

           8       quality ratings for care services and he said that if

           9       you, if a service in my area goes from being three star

          10       to two star so it goes from excellent to good I am

          11       really interested in this because that service standard

          12       has dipped.  He said your real interest will occur when

          13       it gets to point when you might be thinking this service

          14       is not fit to be regulated.

          15           So the power of commissioning here shouldn't be

          16       underestimated.  I think it is really the key to the

          17       future.

          18   DAME NUALA O'LOAN:  Ms Pearce.

          19   MS GEMMA PEARCE:  I would agree absolutely with everything

          20       that CSCI have said.  Two things I would probably add.

          21       I think this question about quality is really important.

          22       I think it is absolutely crucial that quality is

          23       understood by providers of care and commissioners of

          24       care and by the regulators as encompassing some of

          25       the -- in some way smaller more every day issues about
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           1       patient experience as well as the clinical quality of

           2       care, safety in some of those really big issues and

           3       I think that links to what John was saying about

           4       enforcement.  Those sorts of powers are

           5       important and where there are really serious abuses of

           6       rights then enforcement is appropriate.

           7           But often what concerns me is the more low level

           8       just not really very good issues which it would be very

           9       hard to consider some specific enforcement action but at

          10       this low level of aspiration it is the things like not

          11       enough activities on the wards for patients.  You are

          12       not going to close down a service on that basis but that

          13       is really important to people's experience and they have

          14       a right to expect something much better.

          15           On the barriers as well I would say that it sounds

          16       terribly boring to say this, but this is a question of

          17       resource.  Getting good quality training and getting

          18       large numbers of staff through good quality training

          19       and really encouraging and making sure there is

          20       extensive user involvement in regulators in providers of

          21       services et cetera takes time and it takes money and it

          22       takes resource and that can sometimes be difficult.

          23           I think the other thing I would say is there are so

          24       many competing priorities.  For ourselves as an

          25       organisation I feel very specifically that we have, for
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           1       example, not yet delivered the same human rights

           2       training that we have done for all our other

           3       commissioners and staff for a batch of 21 new

           4       commissioners this year because the priority had to be

           5       around amendments to the Mental Health Act and the

           6       interface with the Mental Capacity Act and our

           7       commissioners have a limited numbers of days that they

           8       give us a year, so we will do it but there are competing

           9       priorities and, you know, that comes down to resource.

          10   DAME NUALA O'LOAN:  I noted the Putting People First

          11       document actually commits the Department of Health to

          12       provide funding to support system-wide transformation.

          13       I am glad you made the point about funding.  I think it

          14       is important.  You can't assume you can do human rights

          15       training on top of everything else and get it right.

          16   MS GEMMA PEARCE:  Particularly with the user involvement.

          17       Reimbursing people for their time and often people need

          18       a lot of support to contribute effectively.

          19   DAME NUALA O'LOAN:  Yes, we have heard from a mental health

          20       service user in that context that was very good.

          21   MR JOHN FRASER:  This goes back to a comment to the constant

          22       change in regulators, particularly in social care is

          23       that those changes have a cost in relation to the amount

          24       of staff time that has to be spent on what you might

          25       describe as organisational assistance training and that

                                            62

           1       curtails the amount of time which you have to invest in

           2       what you might describe as more professional training.

           3       And I think the sooner there is long-term stability then

           4       that allows you to move your workforce into the

           5       important issues and not how to use the latest computer

           6       system or the new management arrangement.

           7   DAME NUALA O'LOAN:  It is not just since 2004, it goes back

           8       10, 12, 15 years.

           9   MR JOHN FRASER:  Absolutely.

          10   DAME NUALA O'LOAN:  I think that is very helpful.

          11   PROFESSOR FRANCESCA KLUG:  Before moving on to a completely

          12       different topic, which is mainly a question for you, but

          13       you will tell me if it is relevant, I want to follow up

          14       very quickly an what you said about the media, and

          15       I noticed you were nodding as well Ms Pearce; is that

          16       correct?

          17   MS GEMMA PEARCE:  Yes.

          18   PROFESSOR FRANCESCA KLUG:  I wonder if it has the same sort

          19       of impact on, if you like, the professional end of care

          20       that you are involved with, that you would say there is

          21       a negative report impact on staff?

          22   MS GEMMA PEARCE:  Yes, in the area of work that the Mental

          23       Health Act Commission is engaged in we are talking about

          24       people who are being detained primarily and in the vast

          25       majority of cases for their own protection, but I mean
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           1       there was a recent exchange on the Today Programme

           2       between Louis Appleby and the interviewer which Louis
           3       Appleby then followed up last week with an article in

           4       the Guardian.

           5           But it is very much about the balance between care

           6       and security and I think for in the arena that we work

           7       the public view tends much more towards concern for

           8       public safety than recognising the complexity of the

           9       issues and that's understandable because these issues

          10       are complex, but that can be quite negative.

          11           Specifically around the human rights issues -- this

          12       is very anecdotal -- I was talking to my father, who is

          13       a very liberal person, the other day about the fact that

          14       I was coming and doing this and he still mutters to me,

          15       "Well, human rights I don't really know what that's all

          16       about", and I know he is a person who fundamentally

          17       believes in human rights and yet as an educated,

          18       experienced person he still thinks that it's too much

          19       emphasis on the negative.

          20   PROFESSOR FRANCESCA KLUG:  Going back to the bodies you

          21       support, would you say political leadership is of any

          22       relevance?  The sort of comments that political leaders

          23       make about human rights and the Human Rights Act, does

          24       that have any bearing on the bodies you inspect or

          25       monitor?  You look less sure about that, Ms Pearce.
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           1   MS GEMMA PEARCE:  I think political leadership is important.

           2       I think leadership more generally is important.  Whether

           3       that comes from politicians or whether it comes from

           4       elsewhere.  Certainly though it is politicians who

           5       affect what is in the media, so that is important.

           6   PROFESSOR FRANCESCA KLUG:  Do you feel you are getting

           7       a steer from on high politically that this is the sort

           8       of work you should be doing or is this something that

           9       you feel you are doing from your own back is effectively

          10       what I am asking you.

          11   MR JOHN FRASER:  I think in relation to social care it

          12       probably again is not described politically in terms of

          13       human rights language but it is describing things like

          14       the dignity campaign, those sorts of things.  So that

          15       shift towards allowing people to remain in their own

          16       homes, to maintain their independence, all of those, the

          17       Putting People First document which underpins all of

          18       that is the sort of thing which is driving us.  So we

          19       are in the same place.

          20           Where I think leadership is really important,

          21       perhaps definitely for us, is in relation to the role of

          22       directors of social services in their areas.  Directors

          23       have a responsibility obviously for delivering their own

          24       council social services function, but the guidance in

          25       relation to the directors' role gives much broader
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           1       responsibilities in terms of leading the development of

           2       social care in an area in their council area, engaging

           3       with the various sectors, representing the standards

           4       that underpin social care and I think there is a lot

           5       still to be done there.  I think there are some good and

           6       excellent leadership.

           7   PROFESSOR FRANCESCA KLUG:  I asked you a very specific

           8       question which relates to that which is about the

           9       changes in the Health and Social Care Act which you

          10       referred earlier to, how the scope of your inspection

          11       goes from large public service direction to providers to

          12       very small businesses and, as you know, there has been

          13       this new amendment recently to the Health and Social

          14       Care Act under which care which is arranged under

          15       statutory provision.  Whether it is directly provided or

          16       not is now covered under the Human Rights Act.

          17           What if any steps are you taking to ensure that the

          18       bodies you inspect are aware of it and are you taking

          19       that even further to ensure that the people who live in

          20       the bodies now who come under Human Rights Act or

          21       receive services from a day centre setting are aware

          22       that they are now covered by the Human Rights Act?  This

          23       is very specific guidance I am asking you about.

          24   MR JOHN FRASER:  Well, I would need to check as to whether

          25       that is actually currently enacted.
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           1   PROFESSOR FRANCESCA KLUG:  Yes I believe it has come into

           2       force.  So I think that answers the question.  I am

           3       pretty sure it has.  It has certainly gone through and

           4       you are wondering whether it has actually come into

           5       force now.  If it hasn't it is going to come in soon.

           6       It doesn't happen overnight to get the guidance

           7       together.

           8   MR JOHN FRASER:  I think in a sense the Act is seen as very

           9       much a responsibility of the Care Quality Commission in

          10       terms of this Act needs to now be implemented.  So we

          11       would be working with the Care Quality Commission in its

          12       early work to ensure that its mission statement, its

          13       structure, its organisation, its resolves, its

          14       priorities are actually in relation to the new

          15       legislation not the old legislation under which we

          16       operate and that their powers start from

          17       1st October.

          18   PROFESSOR FRANCESCA KLUG:  But you are not aware of whether

          19       it is on their radar yet.

          20   MR NIGEL  THOMPSON:  I think the whole issue in 

          21       relation to human rights generally and the care sector 

          22      is on their radar, very much so.

          23   PROFESSOR FRANCESCA KLUG:  This is a very specific question

          24       I am asking on this occasion.  Maybe you would like to

          25       ask.  That would be wonderful.
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           1   MR NIGEL BUTLER THOMPSON:  I can let you know.

           2   DAME NUALA O'LOAN:  I have two questions which flow from the

           3       developments in the law.  The first one is that we have

           4       got this increase on the focus on the individual which

           5       we have talked about at length.  And I suppose my

           6       question to you is: how important is service user

           7       knowledge of their rights and how important is the

           8       provision of advocacy services?  In order to ensure an

           9       equity of delivery of services to people so that we

          10       don't end up with a situation in which those who know

          11       can be very vocal and therefore will get and those who

          12       don't know will fall by the wayside?  That is question

          13       1.

          14   MS GEMMA PEARCE:  In our Making It Real report there was

          15       particular material about the fact that the survey that

          16       we did with members of the service, our service user

          17       reference panel showed them to have a much higher

          18       awareness of their rights than the work that we did with

          19       people in a learning disability unit and some older

          20       people's units in preparation for the work that we were

          21       doing.

          22           So asking them about human rights.  I think levels

          23       of understanding vary greatly.  For people who are

          24       detained, have been detained under the Mental Health Act

          25       and perhaps have been regular and long-term users of
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           1       mental health services some of those are very vocal and

           2       aware of their rights.

           3           For people more generally I don't think that they

           4       are.  One of the things that we find very frequently is

           5       that patients say that they have not had their rights

           6       under the Mental Health Act explained well.  There is

           7       a specific requirement under the Mental Health Act that

           8       the patient's rights should be explained and they often

           9       report that that hasn't happened.  Sometimes it is the

          10       case that it has happened but it hasn't happened in

          11       a way that has really enabled them to understand it or

          12       it hasn't happened regularly enough because the patient

          13       on the first admission didn't take in the information.

          14           Sorry, could you just repeat the question?

          15   DAME NUALA O'LOAN:  I was really asking you about the need

          16       for advocacy services and the need to sure equity of

          17       delivery of these rights that people have.

          18   MS GEMMA PEARCE:  Advocacy has a really crucial role to

          19       play.  One of the things we really welcomed in the

          20       amendments to the Mental Health Act 1983, so through the

          21       2007 Mental Health Act, was the introduction of advocacy

          22       for patients detained under the Mental Health Act.  We

          23       have been disappointed that that hasn't been put in

          24       place more quickly.  The Mental Health Act Commission

          25       has to some extent found itself being used as a type of

                                            69

           1       advocacy service in some ways which isn't our role but

           2       by patients contacting us and asking us to raise issues

           3       on our behalf.  And I think partly there is a risk that

           4       we try and fill that gap because of a lack of

           5       availability of good advocacy for patients, but I think

           6       that is crucially important.

           7   DAME NUALA O'LOAN:  Thank you very much.

           8   MR JOHN FRASER:  Information is absolutely vital in

           9       providing information to people about their human

          10       rights.  It is critical here.  One of the challenges we

          11       have is, particularly with people with long-term

          12       disabilities, it often means poor, it means poverty, it

          13       means lack of opportunity, it means general disadvantage

          14       and people's access to information is much more

          15       difficult.

          16           There is also, and the inspectorates for social care

          17       have produced probably half a dozen reports over the

          18       last 20 years about the importance of information, there

          19       is a real challenge in providing information in a timely

          20       fashion to particularly people who are coming in to

          21       older age.  Everyone uses the National Health Service.

          22       Most people have an awareness of how to access it.

          23       People will encounter social care in an episodic basis.

          24           The spend on advocacy has increased by local

          25       authorities year on year but there is still a long way
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           1       to go to ensure that people have got it when they need

           2       it and it is easily accessible and readily available.

           3   DAME NUALA O'LOAN:  And takes care of diversity, I imagine,

           4       issues.

           5   MR JOHN FRASER:  Yes.

           6   DAME NUALA O'LOAN:  One final question before Francesca has

           7       one final question.  My question is: do you think the

           8       new commission, The Care Quality Commission should press

           9       the Department of Health to include human rights more

          10       explicit in the care standards relating to the social

          11       care?  Would that not make it easy for providers to

          12       embed a human rights approach?

          13   MR JOHN FRASER:  The existing commissions have been pushing

          14       the Department of Health who are responsible for the

          15       regulations over the past period to ensure that we have

          16       regulations that are more contemporary and are

          17       underpinned by human rights and other values.  That is

          18       an ongoing dialogue.  This is why we asked for a review

          19       of the national minimum standards 18 months ago.  I am

          20       absolutely sure that the Care Quality Commission will

          21       continue in that, yes.

          22   DAME NUALA O'LOAN:  Before I come to you, Ms Pearce,

          23       supplementary to this is: would it help to be more

          24       specific about what human rights is actually about as

          25       opposed to the perception of what people think it is
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           1       about instead of using the language of dignity and

           2       respect?

           3   MR JOHN FRASER:  I think it would help because I think there

           4       is a confusion and a belief that they are one and the

           5       same and they are not quite.

           6   DAME NUALA O'LOAN:  Okay, Ms Pearce, the two questions.

           7   MS GEMMA PEARCE:  Yes.

           8   DAME NUALA O'LOAN:  Good.

           9   MS GEMMA PEARCE:  On the second one yes, again, and I think

          10       particularly because there tends now to be reasonably

          11       good recognition around dignity and respect even if that

          12       recognition isn't necessarily implemented and enacted in

          13       the way services are provided but there is a lot more to

          14       it than that.

          15   DAME NUALA O'LOAN:  Yes, okay, thank you.

          16   PROFESSOR FRANCESCA KLUG:  I just want to finish up as we

          17       ask everyone that comes to give evidence to us whether

          18       there is any advice you would like to give to the

          19       Equality and Human Rights Commission about what we could

          20       do more, as we are a still a very new body to help you

          21       in your human rights-based approaches or to overcome the

          22       barriers you spoke about earlier?

          23   MR JOHN FRASER:  I can say this really because I won't be

          24       able to say it for much longer, probably six months:

          25       hold the regulator to account.  Because regulators are
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           1       rarely held to account.

           2   PROFESSOR FRANCESCA KLUG:  That is very helpful and

           3       interesting and it can be about the wider

           4       environment.  It need not be explicitly geared at your

           5       organisation if you have anything to add to that.

           6   MS GEMMA PEARCE:  I would agree with holding the regulators

           7       to account.  I think there is a lot to be done around

           8       spreading -- there are a number of really good examples

           9       of good practice.  They need to be spread more widely

          10       because there are still areas where it is patchy and not

          11       only hold the regulators to account but hold the

          12       Government to account as well.

          13   PROFESSOR FRANCESCA KLUG:  Meaning?

          14   MS GEMMA PEARCE:  I think the Department of Health in terms

          15       of your earlier question about whether the Department of

          16       Health needs to articulate a rights language, an agenda

          17       more actively.  I think that would be helpful.

          18   PROFESSOR FRANCESCA KLUG:  Thank you very much.

          19   DAME NUALA O'LOAN:  I am very conscious that we actually

          20       perhaps could have done with more time to have these

          21       conversations with you and I am sorry that we didn't ask

          22       you to come for longer.  I am sure you are very busy.

          23       If there is anything you think you can usefully add to

          24       what has been discussed I would really appreciate it if

          25       you would come back to us.  Is there anything you would
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           1       like to add now before I bring the session to a close?

           2   MR JOHN FRASER:  We haven't mentioned comprehensive area

           3       assessment, 

           4       a new assessment framework for

           5       local Government which has the potential to ensure that

           6       the regulators who work across all health, local

           7       Government and social care services, operate in a more

           8       coordinated way in assessing performance including local

           9       delivery of a few (inaudible).  So again there is

          10       a potential there for what needs to be done.

          11   MS GEMMA PEARCE:  I think there is a real opportunity with

          12       the focus on comprehensive area assessment that includes

          13       a focus on place and the way the people in a local area

          14       receive services which tallies very nicely with the

          15       human rights focus on what individuals need and widening

          16       that out to what individuals need and what their

          17       families need and how they receive services, not just

          18       across health and social care but particularly in the

          19       mental health arena, particularly the impact of other

          20       aspects of public service housing, education and those

          21       sorts of things on their mental health and I think these

          22       things are very challenging when they get very big but

          23       I think there needs to be a more coherent strategy

          24       towards promoting good mental health more widely which

          25       should have at its heart the values and the rights of
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           1       the human rights agenda.

           2   DAME NUALA O'LOAN:  Just for the record would you explain to

           3       me who will be responsible for ensuring the

           4       comprehensive area assessment takes place?

           5   MR JOHN FRASER:  It is a policy which is driven by six of

           6       the spending departments of Government including the

           7       Department of Health, DEFS another.  It is led by the

           8       inspectorates which deal with local Government and

           9       health.  So the Health Care Commission, it would be CQC

          10       in the future, Her Majesty's Inspectors of Prisons,

          11       Constabulary, OFSTED.

          12   MS GEMMA PEARCE:  Specifically it is the Audit Commission

          13       which leads.

          14   MR JOHN FRASER:  It leads but it is a joint ...Assessment.

          15   DAME NUALA O'LOAN:  Okay.  I just thought it was so

          16       important it must not fall between the cracks of all the

          17       different commissions.  Thank you very much indeed.

          18       Mr Thompson, was there anything you wanted to add.

          19  MR NIGEL Thompson:  I think I would add the comment of 

          20   the importance of leadership across the piece for the HR, in

          21       particular in the way it engages with Government, as we

          22       have said.  And I think the reality is the social care

          23       sector, as John has referred to earlier on, is that it

          24       is made up of some very large providers and some very

          25       small providers and the capacity is a really important
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           1       issue for that sector.  So the way that DH in particular

           2       and EHRC can influence and provide knowledge and support

           3       to that sector would be really important.

           4   DAME NUALA O'LOAN:  Thank you very much and I apologise for

           5       making you talk quickly and I apologise even more

           6       sincerely to the palentypist who is trying to get it all

           7       down.

           8    (12.37 pm)

           9                  (The second session concluded)

UNLOCK DEMOCRACY 
TRANSCRIPT - 25.09.2008

10    (12. 45 pm)

          11   DAME NUALA O'LOAN:  If I introduce my fellow commissioner,

          12       Professor Francesca Klug.  I think you probably know

          13       Francesca and I am Dame Nuala O'Loan.  Francesca is the

          14       lead commissioner on the thing and I am chairing it.

          15           I would like to thank you for coming to give

          16       evidence.  It is part of the Human Rights Inquiry which

          17       we are conducting within the terms of reference set by

          18       the EHRC and the focus really is on the extent to which

          19       a human rights culture is developing among public

          20       authorities and the barriers to such a culture

          21       developing and the role of The Commission and public

          22       authorities in Government.

          23                  (Chair's opening remarks read)

          24   DAME NUALA O'LOAN:  We have asked all our witnesses if they

          25       wish to make an opening statement of two minutes.  If
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           1       you would like to do so you are welcome.

           2   MR PETER FACEY:  The only thing I would say is I think we

           3       have made strides in producing human rights culture

           4       amongst officials.  I don't think it has gone far enough

           5       but we have made progress.  Where I think the problem is

           6       I am not sure we have a human rights culture amongst the

           7       citizens or the users of the services and actually

           8       I think the big failure is that we haven't produced that

           9       culture, that the concentration has been very much on

          10       making sure that the human rights culture is amongst the

          11       people who provide the services, but that is only half

          12       the story.  And it is the other part of the story where

          13       I think we have actually fundamentally failed.

          14   DAME NUALA O'LOAN:  Thank you very much.  The first question

          15       which I would like to ask you is a very general one and

          16       it is: what do you think have been the three most

          17       significant impacts of the Human Rights Act?

          18   MR PETER FACEY:  I think firstly, the fact that we actually

          19       for the first time have domestic legislation which

          20       actually lays out what fundamental rights citizens have

          21       and means that there is at least something in British

          22       law which clearly states what those rights are.  And we

          23       have made lots of great progress.

          24           I think secondly that there is now a sense that

          25       people can go to British courts to get those rights
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           1       rather than having to be seen to go beyond the United

           2       Kingdom.  And I think thirdly, we have started to have

           3       a situation where people have a concept that there is

           4       rights -- that there are actually rights there.  To be

           5       honest, most of the time people think more in terms of

           6       American rights than British rights but there is the

           7       beginnings of that.

           8   DAME NUALA O'LOAN:  Okay.  That is very helpful.  Thank you

           9       very much.  Francesca.

          10   PROFESSOR FRANCESCA KLUG:  You started immediately to talk

          11       about what you consider to be failures.  So do you want

          12       to say what you think the biggest barriers are to the

          13       Human Rights Act being effective.

          14   MR PETER FACEY:  I think the biggest barrier is actually one

          15       of culture and it is that the way the Act is seen and

          16       talked about is effectively -- to quote something back

          17       to yourself that you once said to me, that this Human

          18       Rights Act is a sort of Bill of Rights for lawyers, and

          19       I think that's the biggest barrier, is it is seen to be

          20       something which lawyers use to get people off or to get

          21       things for people.  And it is not seen to be about

          22       people themselves.  And I think that's to do with the

          23       way in which the Act was introduced.  It is the Act

          24       itself.  But it is the fact that we never had the major

          25       outreach campaign which people called for at the
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           1       beginning in terms of explaining and selling it to

           2       people that it was about them.  That you get phrases

           3       like "It's a criminal's charter" rather than it being

           4       seen to be about Mrs Gins, my Mum, my Dad down the

           5       street in terms of ensuring their human rights.  We have

           6       not achieved that.  People don't see it as something

           7       which is fundamentally about them and protecting them

           8       against the state and about abuse.

           9   PROFESSOR FRANCESCA KLUG:  Can you just clarify how you know

          10       that?

          11   MR PETER FACEY:  Mainly I know it from just looking at --

          12       listening to the debate in terms of the newspapers, in

          13       terms of listening to Radio 5 Live.  People ring in.

          14       I mean, I can't sit here and quote you scientific

          15       reports in terms of it but in terms of over the last

          16       five years just listening to debates.  We don't have --

          17       unless the radio and the media are completely skewing it

          18       which they may be, I would have to say that the debate

          19       which is happening out there is not one which shows that

          20       people have actually understood that it is about them.

          21       I will give you a test: go and listen to Radio 5 Live

          22       for a week and come back and tell me if you think that

          23       people understand that the Human Rights Act is about

          24       them.

          25   PROFESSOR FRANCESCA KLUG:  That is an interesting measure of
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           1       public knowledge.  What would you say are the main

           2       reasons for that?

           3   MR PETER FACEY:  I go back to in some ways the way the Act

           4       was introduced but the fact that we introduced it, we

           5       introduced it as taking something from the Human Rights

           6       Acts introducing it into the United Kingdom and putting

           7       it through simply an act of Parliament.  We didn't then

           8       do any public outreach either before the Act was

           9       introduced or afterwards.

          10           I have sat in numerous rooms with civil servants

          11       over the years talking about when they were going to

          12       start a public outreach to individuals and citizens.

          13       And it's never happened.  I mean as far as -- it is

          14       rather like Government road shows which you are told on

          15       issues like Europe constantly are saying we are going to

          16       start a road show and it never happens or if it did it

          17       was one that nobody ever saw, and the same with public

          18       education on human rights.  I have not seen any major

          19       attempt to sell or explain the Human Rights Act to

          20       ordinary citizens in a way which I would say is about

          21       telling them what their fundamental rights are.  That if

          22       it has been done it has been done by voluntary

          23       organisations or by journalists, but it has never been

          24       done systematically.

          25           And I think if you are trying to produce a human
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           1       rights culture just training officials gets you one side

           2       of it.  It doesn't get you the other side and you can't

           3       have a culture unless it includes the people who are

           4       providing the services but also the people who are using

           5       them.

           6   DAME NUALA O'LOAN:  Sorry, I am interrupting Francesca here,

           7       but it is in the context of the evidence we have just

           8       heard and evidence we have heard previously and

           9       submissions we had in the Call for Evidence.  I just

          10       wondered, we were hearing from regulators and health

          11       care providers of a human rights based approach

          12       which involved consistent training of service users of

          13       doctors and of service providers.  I just wondered, are

          14       you aware for example of the Human Health Rights and

          15       Health Care Project?

          16   MR PETER FACEY:  I'm personally not, no.  I know of lots of

          17       good attempts to train providers of services in terms of

          18       what human rights is.  Some better some worse.  And

          19       there are other organisations out there better able than

          20       me to talk about the quality of that.  My problem with

          21       it is sometimes it becomes about tick boxing, but also

          22       it is always about training the person who is providing

          23       the service and fundamentally the problem with that is

          24       human rights for me is a tool for the individual to use

          25       against the person in authority or to protect them
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           1       against a person in authority.  If you are training the

           2       person in authority in what their obligations are, you

           3       actually in some ways have got a real difficult job

           4       because actually sometimes you are actually trying to

           5       train them to say: you shouldn't do this, and unless we

           6       can actually get it that the actual patient going has

           7       a clear idea of what their rights are you are never

           8       going to get past that.

           9   DAME NUALA O'LOAN:  I understand that point.  I suppose the

          10       point I was trying to make then from the evidence we

          11       have heard there and previously was in terms of service

          12       user training as well.  But you say you are not aware of

          13       that.

          14   MR PETER FACEY:  No.

          15   DAME NUALA O'LOAN:  That is fair enough.  Francesca, sorry,

          16       I had interrupted you.

          17   PROFESSOR FRANCESCA KLUG:  No, I think I had finished.  Did

          18       you want to ask about ...

          19   DAME NUALA O'LOAN:  Yes.  You talked about newspapers, Radio

          20       5 Live, that sort of thing.  One of the things that we

          21       have done is we have looked, The Commission has looked

          22       consistently about whether people want Human Rights Act

          23       and there is very high percentage of people who

          24       recognise it as being of value to them.  And yet we have

          25       this contrary media situation which you describe very

                                            82

           1       accurately.

           2           I wondered if you could explain why sort of ten

           3       years on, almost ten years on we are still in this

           4       situation.  I think it was the first debate in 1997 when

           5       the Human Rights Act was described as "a field day for

           6       crack pots, a pain in the neck for judges, a goldmine

           7       for lawyers".  Can you account for the persistence of

           8       that characterisation within the media?

           9   MR PETER FACEY:  I think partially it is because it is all

          10       too easy for a journalist and others to use examples

          11       which come out and to say that, you know, whether it is

          12       real or whether it is the myth of the sort of Kentucky

          13       Fried Chicken on roof tops that it becomes always about

          14       people who are in terms of public debate "undesirable"

          15       and it is stopping doing what you want to do.

          16           Now fundamentally, human rights or Bill of Rights is

          17       about restricting the state, but what we have seemed to

          18       have failed to do, and it is partially because as soon

          19       as it was in Government itself started to back away, we

          20       have failed to get the positive news stories: the fact

          21       that it is about the Granny in the care home and making

          22       sure that she has her rights.  And I suppose it comes

          23       down to me, that when, from the beginning we didn't

          24       actually deal with what is actually how you promote that

          25       culture and that is, it is incredibly difficult thing to
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           1       do.

           2           But it is about actually making an ownership of the

           3       Human Rights Act and as someone who is very much in the

           4       sort of democracy of dissipation area I think it is the

           5       way, partially the way in which we did our Human Rights

           6       Act as different to say the Canadians did their Charter

           7       of Freedoms.

           8   DAME NUALA O'LOAN:  You represent the organisation on Unlock

           9       Democracy which I have some information about,

          10       campaigning for transparency of decision making

          11       et cetera, to empower individuals in their communities.

          12       Can you tell me what your organisation actually does in

          13       addressing those issues then?

          14   MR PETER FACEY:  I mean, we do a number of things.  We

          15       actually -- we campaign for changes including a Bill of

          16       Rights et cetera.  We campaign also, try to influence

          17       Government about decision making and how you can change

          18       it to make it more accurate and we also do things like

          19       run large scale citizenship events.

          20           We ran the largest citizenship event for young

          21       people in the United Kingdom.  It is called People in

          22       Politics Day.  The last time we did it was in March of

          23       this year and we had 2,000 young people and 35

          24       politicians and effectively we ran an approach where we

          25       actually put young people directly with politicians and
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           1       decision makers and actually enabled them to have

           2       a discussion about what their concerns are rather than

           3       what the politicians want.

           4   DAME NUALA O'LOAN:  And did you feed human rights as an

           5       issue into that for them or did you allow the young

           6       people to choose their issues?

           7   MR PETER FACEY:  We put certain issues on the table.  One of

           8       them was human rights.  But once the sessions are set up

           9       it is actually for the young people themselves to ask

          10       the questions they want.

          11   DAME NUALA O'LOAN:  Were they interested in human rights?

          12   MR PETER FACEY:  They were interested in rights and they

          13       were interested in freedoms and they were interested in

          14       the general concept.  I don't recall anybody kind of

          15       putting it in terms of: this is my human rights, but

          16       they certainly talked about my right to, my right for

          17       this.

          18   DAME NUALA O'LOAN:  And what kind of rights just so that I

          19       can understand it.

          20   MR PETER FACEY:  In terms of a lot of it was what I call

          21       economic and social rights.

          22   DAME NUALA O'LOAN:  Such as?

          23   MR PETER FACEY:  Education.

          24   DAME NUALA O'LOAN:  Which is a human right too.

          25   MR PETER FACEY:  But in terms of actual access to services,
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           1       access to education and access to types of education, to

           2       further education.  It was very much in terms of that

           3       type of debate which -- I mean you can certainly look at

           4       it in terms of if you wanted to judge it on a clapometer

           5       those politicians and kind of people like Chakri Abati

           6       who talked about individual's rights and talked about

           7       the need to have something against the state, certainly

           8       were very popular in terms of claps.

           9   DAME NUALA O'LOAN:  You had Liberty.

          10   MR PETER FACEY:  Yes.  We had Liberty.  We had senior

          11       politicians.

          12   DAME NUALA O'LOAN:  Was it a joint venture, Liberty and you?

          13   MR PETER FACEY:  No, it was an event by us, sponsored by

          14       a number of organisations including the European

          15       Commission and we had people from all political parties

          16       and from NGOs speaking on a whole range of things.

          17   DAME NUALA O'LOAN:  Can you tell me, apart from the

          18       citizenship event is there anything else you have done?

          19       Because it is this question of trying to find out of

          20       ways of enabling people.

          21   MR PETER FACEY:  The main thing we have been working on in

          22       terms of the Government's proposals around having

          23       citizen summits, which I am still waiting to hear if

          24       they are actually going to have them, I am told we

          25       should know in October whether the Government is going
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           1       to go ahead in terms of the statement of values which

           2       could become the preamble to any Bill of Rights and it

           3       is how you do that in terms of research, how you make

           4       that type of participation real.

           5           We have also done small scale what I would call

           6       round table sessions with people, mainly with

           7       non-political people in terms of getting them to think

           8       about what rights should be in a Bill of Rights or a --

           9   DAME NUALA O'LOAN:  If I just stop you because I don't want

          10       to talk about the Bill of Rights at the moment.  It is

          11       not my duty to discuss the Human Rights Act.  And really

          12       I was interested in whether you had made attempts to

          13       help people understand that the Human Rights Act brought

          14       to them very real rights which are now enforceable in

          15       domestic courts.

          16   MR PETER FACEY:  In a very limited way in terms of --

          17       particularly in the early days in terms of education,

          18       particularly with people in civic society organisations.

          19   DAME NUALA O'LOAN:  It would help us if you could tell us if

          20       you could see what the role of the Equality and Human

          21       Rights Commission can do in addressing that issue and

          22       changing the perception.

          23   MR PETER FACEY:  I think you at the moment are the only body

          24       who has an obligation and actually has the opportunity

          25       to try to start to fill the gap in terms of giving
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           1       information to people, and I accept you have got limited

           2       resources and I accept that you can't run a full scale

           3       education programme in terms of educating everybody.

           4           What I would like to start seeing is more ways of

           5       feeding in to organisations and others about how you can

           6       give people basic information on what their rights are,

           7       whether it be pensioners groups, whether it be youth

           8       groups, whether it be users et cetera, but in a way

           9       which is accessible.  Even of actually having basic

          10       stuff which can be used by other people if they want to

          11       run a session on what is the Human Rights Act or what

          12       are your human rights?

          13           And that doesn't need to cost The Commission huge

          14       amounts but it does actually need to be somebody who is

          15       doing this and actually is seeking to reach out to

          16       people.  You can make a reasonable impact for quite

          17       a small amount of money comparatively.

          18   DAME NUALA O'LOAN:  The Commission has just published

          19       a document about effectively what are human rights.

          20       Have you seen that document yet?

          21   MR PETER FACEY:  No.

          22   DAME NUALA O'LOAN:  I just wondered because I think what we

          23       are trying to do really as part of the purpose of this

          24       inquiry is to enable The Commission to develop its

          25       strategic policy for human rights in compliance with its
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           1       statutory obligations.  So what you say is obviously of

           2       enormous interest.

           3   MR PETER FACEY:  Does The Commission have an outreach

           4       programme on human rights?

           5   DAME NUALA O'LOAN:  I would have to defer to Francesca.

           6   PROFESSOR FRANCESCA KLUG:  Part of the purpose of this

           7       inquiry is to help it develop its strategy on human

           8       rights.

           9   DAME NUALA O'LOAN:  If I say to you that I am on the inquiry

          10       we have spoken to 2,000 individuals in the course of the

          11       inquiry and we have had focus groups and all sorts of

          12       different groups.  So we have certainly had an outreach

          13       on this one and it continues, I think it continues this

          14       evening.

          15   MR PETER FACEY:  Let me give you an example.  The electoral

          16       commission when it was set up, it has rolled back

          17       from it now, but actually had an obligation to educate

          18       people about voting and citizenship and actually it

          19       wasn't necessarily the most funded part of The

          20       Commission but there was a deliberate attempt to get

          21       information out to people.  And even if it was simply

          22       doing something like that about human rights that would

          23       fill a gap which doesn't exist at the moment.  There is

          24       nobody out there who is attempting to coordinate people

          25       like me and others and push out information in a very

                                            89

           1       basic level.  I am not talking about sophisticated stuff

           2       for lawyers.  I am talking about really basic

           3       stuff.

           4   DAME NUALA O'LOAN:  I think this is why this document might

           5       be useful.

           6   PROFESSOR FRANCESCA KLUG:  You are right to ask.  There is

           7       a duty to promote human rights and a legal duty,

           8       statutory duty and to promote the importance of human

           9       rights by The Commission.  Quite right.

          10   DAME NUALA O'LOAN:  That is why we are asking the questions

          11       because we want as get as much evidence as we can as to

          12       what people think would be useful.

          13           What do you see the role of Government doing in this

          14       job?

          15   MR PETER FACEY:  I think the same thing with human rights as

          16       any other parts of what I would call citizenship and

          17       democracy.  The role of Government should be to ensure

          18       that citizens actually know what their rights are and

          19       what Government's duties are towards them and what their

          20       responsibilities are.  I would have to say that the

          21       Government hasn't yet shown a great interest in doing

          22       that but I think that is partially to do with a wider

          23       part of the British culture.  We have as a country never

          24       particularly taken it seriously that citizens should

          25       understand how they are governed.  Partially because we
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           1       don't understand ourselves.

           2   DAME NUALA O'LOAN:  Okay.

           3   PETER FACEY:  For instance, off subject but if you want to

           4       know what the British constitution is and how it affects

           5       you, the only way to do it is to go into a book shop,

           6       get a book on constitutional law and argue between

           7       various academics over what our constitution is.  We do

           8       not explain to new citizens or to young people before

           9       they become of age of consent exactly what their rights

          10       are, how they are governed and how they can influence

          11       it.  Partially if nothing else than where you live in

          12       the United Kingdom will affect that.

          13           The only attempt I have seen of it, of a way which

          14       is significant would be actually your equivalent in

          15       Northern Ireland and if the Government did in terms of

          16       outreach over rights then I think that would be

          17       absolutely tremendous but that is the only place I have

          18       ever seen a serious attempt to engage and explain to

          19       citizens about their rights and what their rights should

          20       be.

          21   DAME NUALA O'LOAN:  Thank you very much indeed.

          22   PROFESSOR FRANCESCA KLUG:  You said, Peter if I may, that

          23       you thought that it was the responsibility on The

          24       Commission to make human rights more popular, to promote

          25       them.
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           1   MR PETER FACEY:  Better understood.

           2   PROFESSOR FRANCESCA KLUG:  You started to mention a Bill of

           3       Rights.  Can you clarify how you think a Bill of Rights

           4       could make human rights better understood and more

           5       popular, if that is what you think it can do.

           6   MR PETER FACEY:  I certainly think it can make it better

           7       understood and I think it can be made more popular.  It

           8       depends on how the Bill of Rights comes about.  If we

           9       simply produce a Bill of Rights in a very similar

          10       process but maybe with the use of a couple of focus

          11       groups or events run by MORI then I don't think it will

          12       generate a political culture any more than the Human

          13       Rights Act.  I think it can be a better document than

          14       the Human Rights Act and build on the Human Rights Act

          15       and if it is entrenched I think it has a chance of

          16       bedding in and not becoming a political football.

          17           If you want to make it more popular then we actually

          18       need to have a process which to a degree is open and

          19       people have a real sense that they can actually

          20       influence what goes into it.  If it is purely about sort

          21       of rebranding the Human Rights Act, then I don't feel it

          22       will work at all.

          23           But I mean, even if we just did it in a minimal way

          24       and we went through it and we added extra rights and

          25       bits and pieces and we entrenched it we could at least
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           1       get to a situation where maybe we can remove it from

           2       active politics.

           3   PROFESSOR FRANCESCA KLUG:  You said earlier that a lot of

           4       the negative publicity is the kind of people perceived

           5       as getting rights which is asylum seekers, travelers,

           6       people on the margins of society, people who have broken

           7       the law and want to exercise that right, people who are

           8       charged with crimes and are detain indefinitely, people

           9       who claim they are going to be tortured if they are

          10       deported and ask not to be deported for that reason and

          11       haven't actually been tried for any offence.  That has

          12       probably been the issue which has gained more attention

          13       than any other; you would agree?

          14           How would you envisage a Bill of Rights would

          15       address the issue of the people who are on the margins,

          16       having most to gain from legislation, which after all

          17       fills in the gaps that other legislations have and

          18       thereby by definition will provide rights which others

          19       can't?  How would you suggest that this Bill of Rights

          20       is going to eliminate the concern or reduce

          21       significantly the concern that these groups will receive

          22       rights?

          23   MR PETER FACEY:  I don't think it can reduce their concern.

          24       I think the question is getting people to accept what

          25       the rights should be in the first place and actually
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           1       getting it that they are part of what makes us who we

           2       are as a country.  That, you know, we have a huge

           3       history of tolerance, of respect for various rights and

           4       in some ways the problem, if you can make it that that

           5       a Bill of Rights becomes one of the centre pieces of

           6       what makes us the United Kingdom of Great Britain and

           7       Northern Ireland, but it is one of the core planks of

           8       our constitutional settlement and we hold these rights

           9       you can then have a story to go out to people and you

          10       can actually say: yes, we are tolerant to people because

          11       that is who we are as a country.  Every time I have had

          12       public debates about it I have never met anybody even

          13       people in UKIP or the far parts of the Conservative

          14       party who have said, "We think one of the values of the

          15       United Kingdom is intolerance" or "locking people up"

          16       et cetera.  It is about trying to sell that story and

          17       bills of rights are to a degree about the myth we create

          18       about ourselves.  The problem is I don't think the Human

          19       Rights Act has ever created that myth.

          20   PROFESSOR FRANCESCA KLUG:  So what you are saying is it is

          21       the basis upon which the Bill of Rights is introduced

          22       which is very important, about how it is received and

          23       understood.  Does it worry you at all that one of the

          24       main political parties that is calling for a Bill of

          25       Rights is the leader explicitly saying only as recently
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           1       as July 2008 that the Government must be able to "expel

           2       unwanted and dangerous foreign nationals from our

           3       countries and proscribe that pose a ...(Reading to the

           4       words)... to individuals if they are deported to the UK

           5       if they stay..." and so it go goes on.

           6           If you say the basis on which a Bill of Rights is

           7       crucial for how it is received does it worry you in any

           8       way that this is the terms on which this Bill of Rights

           9       has been promoted?

          10   MR PETER FACEY:  Yes.  Fundamentally yes, it does worry me

          11       that we have a debate in the United Kingdom where there

          12       is a large part of the political spectrum who would like

          13       to scrap Human Rights Acts and actually others who are

          14       advocating even going as far as withdrawing from the

          15       European Convention of Human Rights.  Of course it

          16       worries me.

          17           I think the question is: do you have that debate now

          18       or do you postpone that debate?  I don't think we will

          19       win the argument and we will cement the Human Rights Act

          20       or human rights culture if we do not have the debate.

          21       I think it is winnable and that is the risk.  You either

          22       have to accept that if you want to have a long lasting

          23       constitutional settlement then you actually have to take

          24       it out and have the debate and do it properly and engage

          25       with people and accept that we may lose in that process.
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           1           I don't think we will but I accept you have to

           2       accept that.  There are some who say: actually, we hold

           3       where we are and we don't have that debate.  I think the

           4       problem is I don't think see any signs of it getting

           5       better by taking that approach and therefore, yes, it

           6       worries me that David Cameron, who will quite possibly

           7       be the next Prime Minister in the United Kingdom, said

           8       those things.  Do I actually think that fundamentally

           9       they will actually go as far -- they will actually be

          10       able to do the things they have talked about?  I don't

          11     actually think legally that they will be able to.  But of 

          12     course it worries me that actually want to that is to a

          13     degree part of   it.

          14           But to be honest if everybody accepted the Human

          15       Rights Act anyway we probably wouldn't need to move

          16       further because we wouldn't actually have to do

          17      anything.  The Human Rights Act would actually be already

          18       embedded in our culture in which case my arguments about

          19       constitutionally embedding things would become more

          20       academic than real.

          21   PROFESSOR FRANCESCA KLUG:  What would you say if it was

          22       presented to you that in Canada after the consultations

          23       that for about the first 15 years the polls were very

          24       very similar to the ones now, and indeed our polls are

          25       getting better not worse, and they had that debate but
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           1       it was the very same issues which came up for the first

           2       15 years because in spite of having a debate of course

           3       the people who benefited from it most were the ones on

           4       the margins of society again.  So the debate did not

           5       prepare people for that and so they were equally opposed

           6       to their charter.

           7   MR PETER FACEY:  I think you could certainly say that you

           8       would still have learning experience from ordinary

           9       citizens.  I'm not aware, you may be able to tell me,

          10       which political party in Canada stood on the platform of

          11       removing the charter.

          12   PROFESSOR FRANCESCA KLUG:  Precisely that is the difference,

          13       that that debate did not take place on the basis of

          14       removing something but on building something even though

          15       they already had a Bill of Rights which is the situation

          16       in Northern Ireland, for example, which is

          17       a consultation process to build something.

          18           So what I am asking you is, when a consultation

          19       process is first predicated on removing something in

          20       order to reduce people's rights given your own argument

          21       that it is the basis on which something is done so

          22       crucial, do you not think that that is going to have

          23       some bearing on the way that that might develop

          24       contrasting to any other example I can ever think of in

          25       history?
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           1   MR PETER FACEY:  No, because the fact is you have also got

           2       other political -- nearly every other political party

           3       saying you should have a Bill of Rights and most of

           4       them, all of them I think are talking about adding to it

           5       rather than removing it.

           6           We are where we are and I think the difference is if

           7       you are hoping that by leaving it we can actually move

           8       forward, as in Canada, well the problem is, as you have

           9       pointed out to me, there wasn't anybody in Canada who

          10       was political trying to remove it.  Therefore, it was

          11       given time to bed in.  Here we are actually in a debate

          12       already now.

          13           My colleagues went to a book launch last night where

          14       an MP and an MEP were actually calling -- part of their

          15       programme was to remove the Human Rights Act.  We agreed

          16       with them on other bits of what they were proposing but

          17       that was part of it.  There is an active ongoing

          18       political debate.  That didn't happen in Canada and,

          19       therefore, unless we actually in some ways engage with

          20       that debate and actually bring people in I actually

          21       think we face the risk in the same way, to use the

          22       European analogy, those people in favour of Britain's

          23       membership of the European Union in some ways stopped

          24       arguing it.  We stopped engaging with it.  The euro

          25       skeptics carried on engaging with it.  The result is
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           1       Britain is more euro skeptic as a country than it was

           2       ten years ago.

           3   PROFESSOR FRANCESCA KLUG:  Do you say the way to engage with

           4       people is not to defend what we have under those rights

           5       but to accept their point and say yes, we do need

           6       something else?  That is what you are saying.

           7   MR PETER FACEY:  What I am saying is to actually say that

           8       what we need to do is go further than where we are, to

           9       actually engage in the fundamental real debate about

          10       what rights in Britain should be to be fair, things like

          11       jury trial and habeas corpus.

          12           You may disagree with me on that.  But I think there

          13       are things where you can take forward that debate.

          14   DAME NUALA O'LOAN:  Habeas corpus is in the Human Rights

          15       Act.

          16   MR PETER FACEY:  Jury trial, sorry.  But the fact is you can

          17       do that.  I think if you don't do it and you simply say

          18       where we are is fine, then my suspicion will be that

          19       eventually the Human Rights Act will be repealed.

          20   PROFESSOR FRANCESCA KLUG:  Unlike supporting someone who is

          21       saying they want to repeal it in order to introduce

          22       the -- but anyway, you made a point.  We understand what

          23       you are saying.

          24   MR PETER FACEY:  We as an organisation have always said we

          25       want a Bill of Rights.  We have always said that the
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           1       human rights -- we have celebrated the Human Rights Act.

           2  We are one of the organisations behind it coming into being.  

           3    We celebrate the fact that it is there.  We have never said

           4       as an organisation that it is sufficient.  It is not

           5       sufficient partly constitutionally because it isn't

           6       entrenched and because it doesn't go far enough.

           7           The question therefore is when somebody starts to

           8       say that you should actually go beyond it do you

           9       actually say to them no, because you actually want to

          10       change certain bits which we disagree with you on

          11       or do you welcome them to the debate?  Every single

          12       party in the United Kingdom in terms of the major

          13       parties in Parliament now says in their manifestos or

          14       somewhere that they are in favour of a Bill of Rights

          15       whether that is a Bill of Rights, a Bill of Rights and

          16       responsibilities or a Bill of Rights and duties.

          17       Personally I think the duties and responsibilities bit

          18       is complete rubbish but that is where the

          19       debate is.

          20           If you want I could sit here and say, "Let's not

          21       have the debate and go back."

          22   PROFESSOR FRANCESCA KLUG:  I think the relevance of this

          23       discussion to this inquiry is my last point, is that

          24       this is about supporting human rights.  There is

          25       a discussion today about amending the 1689 Bill of
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           1       Rights which legitimated discrimination against all

           2       non-pro Protestants and in particular Catholics so we

           3       are talking about human rights which have a particular

           4       meaning which the UN has agreed and we are talking about

           5       a promotion of that on the basis of removing human

           6       rights which are currently entrenched in this country

           7       very explicitly and we are just asking you, because this

           8       is not a general debate, we are just asking your opinion

           9       on whether you think a Bill of Rights that is predicated

          10       on removing certain people's human rights is actually

          11       a way of promoting human rights.

          12   MR PETER FACEY:  No.

          13   DAME NUALA O'LOAN:  You have given your answer because that

          14       is really the relevance.  Fine.  I don't know whether

          15       you wish to ...

          16   DAME NUALA O'LOAN:  No, I don't have any more questions.  Is

          17       there anything else you want to say to us, Mr Facey?

          18   MR PETER FACEY:  The one thing I would say is that the

          19       debate about the Bill of Rights also has lots of other

          20       people including this Government which actually said it

          21       is about building on where it is.

          22   PROFESSOR FRANCESCA KLUG:  Yes, absolutely.

          23   MR PETER FACEY:  That is the debate we as an organisation

          24       are committed to, but if you are asking me fundamentally

          25       if a Bill of Rights effectively was a name but actually
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           1       weaker than where we are, we would oppose it.

           2           One thing I would actually like The Commission to

           3       take up is an area which is to do with the rights in

           4       terms of participating on elections and I don't think up

           5       until now the bodies responsible have actually taken on

           6       in terms of human rights the right to actually

           7       participate in elections and the fact that there are

           8       disabled in the United Kingdom who are restricted from

           9       participating in our elections as an issue not about

          10       disability but an issue about human rights.  And

          11       I actually think that is something which The Commission

          12       should look into, the fact that there are effectively

          13       are people who are --

          14   DAME NUALA O'LOAN:  People who can't get the right to vote

          15       for example.

          16   MR PETER FACEY:  Can't get the right to vote or in some

          17       communities where you have issues about other people

          18       using their votes on their behalf.

          19   DAME NUALA O'LOAN:  That is on the fence.

          20   MR PETER FACEY:  It is but the fact that the law at the

          21       moment is extremely weak and actually effectively has

          22       loopholes which can -- I think I would like to have some

          23       more activism from The Commission on that area of its

          24       work.

          25   DAME NUALA O'LOAN:  Thank you very much.
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           1   PROFESSOR FRANCESCA KLUG:  That is very helpful.  Thank you.

           2   DAME NUALA O'LOAN:  You didn't actually put in a response to

           3       the general Call for Evidence.  If you don't want to

           4       submit anything in writing ...

           5   MR PETER FACEY:  We put in a very short response to be

           6       honest which was about a page long.

           7   DAME NUALA O'LOAN:  That was your terms of reference.  I

           8       didn't sort of see that as an answer to the question,

           9       sorry.

          10   MR PETER FACEY:  We will look again.

          11   DAME NUALA O'LOAN:  A description of the organisation.

          12       Thank you very much for coming.  We are most grateful to

          13       you.  We apologise for keeping you waiting for 15

          14       minutes.  It is always good to get the evidence that is

          15       available at the time.

          16   PROFESSOR FRANCESCA KLUG:  Thank you.

          17    (1.30 pm)

          18                  (The third session concluded)

GENERAL SOCIAL CARE COUNIL 
 TRANSCRIPT – 25.09.2008

  19    (3.00 pm)

          20   DAME NUALA O'LOAN:  Sir Rodney, you are very welcome.  We

          21       are very grateful to you for coming.

          22                  (Chair's opening remarks read)

          23   DAME NUALA O'LOAN:  Just a couple of formalities.  If I ask

          24       you any questions which you feel you can't give a full

          25       answer to if you tell us if you want to submit further

           1       written evidence within 14 days we would appreciate

           2       that.

           3           You were asked if you would like to give your

           4       evidence in private but you indicated that wasn't

           5       necessary.  If that were the change you would draw it to

           6       my attention.  Thank you.

           7           We have a palantypist who is recording your evidence

           8       so we get it absolutely clearly and if you use acronyms

           9       or abbreviations I would be grateful if you could

          10       explain them to the palantypist so she can record

          11       accurately and also be grateful if you could speak

          12       clearly and slowly enough for her.

          13           We have a relatively tight timescale for the

          14       proceedings but if you have any opening statement you

          15       want to make you are invited to take two minutes to do

          16       so.

          17   SIR RODNEY BROOKE:  We have sent you a submission which you

          18       no doubt have.  Perhaps I can just say one thing about

          19       the General Social Care Council.  We are a typical

          20       regulator in that we do three basic things: issue codes

          21       of practice which are binding on those who work in

          22       social care, accredit the degree course for the social

          23       work degree and we register so far social workers and

          24       social work students and obviously have the ancillary

          25       conduct cases if they break our code of practice.
           1           We are different to other regulators and probably

           2       unique in two ways.  One is that our codes which are

           3       statutory are binding on employers as well as on

           4       employees.  So when an obligation is imposed on an

           5       employee such as not to do a job for which they are not

           6       properly qualified or trained or to make sure they are

           7       properly trained, there is a reciprocal obligation

           8       placed on the employer.

           9           And the second difference between us and other

          10       regulators is that we are charged over time with

          11       regulating the entire social care workforce starting

          12       next year on those working in domiciliary care followed

          13       by those working in residential care and half of them

          14       have no recognised qualification so uniquely in the

          15       country, at least as a regulator, we are registering

          16       unqualified people.  Those are two differences with

          17       other people.

          18   DAME NUALA O'LOAN:  Before I go to our questions in this

          19       there was something I had noticed and was asking myself

          20       questions about.  In order to register them will there

          21       be any requirement for training required before you

          22       register people in domiciliary care and residential

          23       care?

          24   SIR RODNEY BROOKE:  Those not registered social workers to

          25       be registered as a social workers, we require
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           1       registered qualifications plus international

           2       qualifications which we also recognise.

           3           Those working in social care, we have had an

           4       animated debate in the council.  It is the only area

           5       where the council has ever voted about whether we should

           6       require a qualification before registration or not.  The

           7       majority of the council decided we should register

           8       people without a qualification and that advice was

           9       accepted by the minister and that's what we're doing.

          10       The reason for that is that with half the workforce

          11       having no qualifications they simply wouldn't be on our

          12       radar screen if we didn't register them.  But we are

          13       making it a condition of re-registration for them to

          14       have obtained a relevant qualification in that period of

          15       time.  So we shall not re-register them unless they

          16       obtain that qualification.  So part of our remit is not

          17       only to protect the public but also to drive up

          18       standards which we will do by that requirement on

          19       training.

          20   DAME NUALA O'LOAN:  And at what periods will they be

          21       required to be re-registered?

          22   SIR RODNEY BROOKE:  Six years for social care workers, three

          23       years for social workers which gives them a fair amount

          24       of time to get to NVQ2 or whatever qualification it is.

          25   DAME NUALA O'LOAN:  Thank you.  I would like to move on to
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           1       this general issue of the relevance of the Human Rights

           2       Act to the council's work.  Just very simply, in the

           3       first instance I would like you to give me, if you can,

           4       possibly the three greatest impacts which the Human

           5       Rights Act has had on your work and to tell me in

           6       particular how you fulfill your positive obligations

           7       under the Act.

           8   SIR RODNEY BROOKE:  Well, the whole history of social care

           9       and social work has a history of values which relates to

          10       the rights of the individual and indeed a long-standing

          11       international definition of social work includes

          12       a statement:

          13           "Principles of human rights and social justice are

          14       fundamental to social work."

          15           And that definition is included in the standards

          16       which we require at the universities which provide

          17       social work training and they underpin all the knowledge

          18       and skills and practice which they teach.

          19           The national occupational standards which inform the

          20       course content for the degree are very explicit about

          21       the relationship between social work and human rights.

          22       And the core of the national occupational standards is

          23       a statement that:

          24           "Principles of human rights and social justice are

          25       fundamental to social work."
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           1           And there are six key roles of social workers which

           2       require social workers to apply and they are the various

           3       areas which are relevant to human rights including, for

           4       example, the respect for and promotion of each person as

           5       an individual, independence and quality of life,

           6       individuals while protecting them from harm and dignity

           7       and of individuals' families and carers and groups and

           8       communities to value, recognise and respect the

           9       diversity, expertise and experience of individuals'

          10       families carers, groups, and communities understand and

          11       make use of strategies to challenge discrimination,

          12       disadvantage and other forms of inequality and

          13       injustice.

          14           And I could --

          15   DAME NUALA O'LOAN:  Could I stop you at that point.  Were

          16       those key obligations created before the passing of the

          17       Human Rights Act or are they more recent?

          18   SIR RODNEY BROOKE:  They have been incorporated in

          19       the degree social work.  When we started our life in

          20       2001 it used to be a diploma qualification.  The degree was

          21       first established as a requirement for social work

          22       qualifications in 2003 and since then those have been

          23       the standards which were applied to a degree, and

          24       certainly informed by the Human Rights Act.

          25   DAME NUALA O'LOAN:  The social work is the one area in which
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           1       the big public interest stories can emerge on a fairly

           2       regular basis.

           3   DAME NUALA O'LOAN:  Children neglected, dying in their

           4       parents' care, this sort of thing.

           5   SIR RODNEY BROOKE:  And also if I could say so children

           6       being snatched away by social workers from their

           7       families without justifications is also an

           8       allegation.

           9   DAME NUALA O'LOAN:  That brings me to the second part of

          10      this question.  How you fulfill your positive obligations

          11       under the Act, and perhaps one could think particularly

          12       about protecting the right to life and ensuring respect

          13       for private life and family life.

          14   SIR RODNEY BROOKE:  Yes, we do have to balance the right of

          15       the individual social worker or social care worker

          16       against the rights of the user of services.  But in

          17       looking at our conduct cases when we take cases against

          18       people who have allegedly broken our codes of practice

          19       we use a civil standard of proof; whereas many other

          20       regulators, at least until now, have used a criminal

          21       standard of proof.  Because our fundamental objective is

          22       to protect the individual, the user of services, and it

          23       seems right in that case, to use a civil standard.  As

          24       you know, the Police Complaints use a criminal standard,

          25       for police investigations.  We use a civil standard, the
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           1       balance of probabilities because if you are talking

           2       about the abuse of children or vulnerable people that

           3       seems to us the right standard of proof.

           4           But in terms of monitoring what we do we clearly do

           5       monitor our activities having regard to diversity and

           6       human rights.  So, for example, we analyse the gender

           7       and racial origins of those who are subject to a conduct

           8       cases and interestingly, we found no discrepancy between

           9       the proportion of those who had action taken against and

          10       the population of social workers as a whole, unlike the

          11       GMC where there is a distinct preponderance of the

          12       evidence of people of non-British racial origins.

          13           And we also monitor the outcomes of the university

          14       courses which we accredit where, for example, we have

          15       found that people from Afro-Caribbean communities are

          16       much more likely to drop out of courses and take longer

          17       to qualify than white British people, and that's

          18       something of which we have a project designed at the

          19       moment the overcome.  So we are trying to discharge our

          20       functions under the Act to countenance any implicit

          21       institutionalised prejudice find out what the problems

          22       are so we can do something about it.

          23   DAME NUALA O'LOAN:  That is very good.

          24   SIR RODNEY BROOKE:  I should say that our codes, and I am

          25       very happy to leave one with you, do not refer
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           1       explicitly to the Human Rights Act because we think it

           2       is more meaningful for the people for whom they are

           3       designed to have it put into what I can call plain

           4       English, as it were, so they can follow clearly what the

           5       obligations placed on them are, but they are designed to

           6       represent what is in the Human Rights Act.

           7   DAME NUALA O'LOAN:  So what kind of language are they using.

           8   SIR RODNEY BROOKE:  If I may I can hand it to you and you

           9       can see for yourself.  You can see one side is for

          10       workers and the other side is for employers. (Handed).

          11           Talking about language, it is in 36 different

          12       languages including brail and makaton, so we do try to

          13       make it intelligible to the user of services.

          14   DAME NUALA O'LOAN:  A lot of the public sector care

          15       organisations use language of "respect" and "dignity".

          16   SIR RODNEY BROOKE:  So do we, yes, as you will see in there.

          17   DAME NUALA O'LOAN:  That doesn't provide the same thing as,

          18       for example, the right to family life or the right to

          19       liberty.  I just wondered whether you think the

          20       language -- I am not talking about the language of your

          21       code because I haven't read it, but whether that

          22       emphasis or the fear of using the language of the Act

          23       and referring instead to "dignity" and "respect" and

          24       a autonomy has been sufficiently clear for staff.

          25   SIR RODNEY BROOKE:  I think that is something which is
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           1       represented probably in what are the six key roles of

           2       social workers where the need for them to work with

           3       individuals' families carers and so on is fundamental.

           4           They are required for example to manage the risk to

           5       individual's family's carers and so on.  It is very much

           6       rooted in the right to the family life.

           7           But in terms of the codes of practice we are

           8       thinking about how social workers and social care

           9       workers relate to individuals or indeed families in

          10       terms of the services which they provide.

          11   DAME NUALA O'LOAN:  Thank you.

          12   SIR RODNEY BROOKE:  Interestingly over 40 per cent of our

          13       conduct cases in the relatively short time that we have

          14       been holding them relate to crossing sexual boundaries,

          15       that is to say, social workers having a sexual

          16       relationship with vulnerable people whom they are

          17       looking after.

          18   DAME NUALA O'LOAN:  That is a high percentage.  That is

          19       surprising.

          20   SIR RODNEY BROOKE:  Yes.  We have considered redrafting the

          21       codes but feel the codes are still adequate for the

          22       purpose for which they are designed.  But we do plan to

          23       issue further guidance about issues like that to make

          24       the duties more explicit.  That is quite a number of

          25       people do say, for example, that they have fallen in
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           1       love with their clients.  Well, we would like to have

           2       guidance which we haven't yet drafted, we have

           3       a consultation on it, to say that if such an occurrence

           4       has happened then they must be explicit about it to

           5       their employer and be expected to be taken off the case.

           6   SIR BERT MASSIE:  Could I just explore a bit further one

           7       particular point you have been making.  When the council

           8       was set up for reasons that were obvious, and we hardly

           9       need to explore, you gave passport rights, so people who

          10       already had a CQSW -- and quite understandably so.

          11   SIR RODNEY BROOKE:  Yes.

          12   SIR BERT MASSIE:  And you have pointed out that newly

          13       trained social workers are exposed to human rights

          14       principles as part of their training.  And so eventually

          15       in the fullness of time everybody will have been who is

          16       in social work and until we get to that there is going

          17       to be a lot of people who trained in a previous era.  Is

          18       anything happening apart from the codes to bring those

          19       social workers, make them more familiar with human

          20       rights, I thought, principles which you get on your

          21       basic training but you may not have had when you

          22       qualified initially?

          23   SIR RODNEY BROOKE:  There are three possible ways quite

          24       apart from the codes as you say.  One is that they are

          25       all required to do post-registration training and
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           1       learning.  They have to do 15 days before they can be

           2       re-registered.

           3           Second, we have a regular email newsletter to all

           4       our registrants in which we describe, among other

           5       things, changes in the whole scenery of social work and

           6       social care, but also describe the conduct cases we have

           7       been having and the issues which were uppermost in our

           8       minds and indeed the sort of basic requirements we have

           9       been discussing like the respect for people and so on.

          10           And we don't expect social workers when they have

          11       qualified as a social worker to stop training.  There is

          12       a post-qualification framework at three levels.  It is

          13       unrealistic to expect, thinking about the position now,

          14       a 21 year old social worker straight from university to

          15       be able to cope with some of the very difficult

          16       situations with which they are faced.  We expect them,

          17       as would be the case with lawyers or doctors, to have

          18       a further period of training and to submit themselves to

          19       a post-qualification framework.  And we are working with

          20       employers to make sure employers insist on that sort of

          21       area too.

          22   SIR BERT MASSIE:  That is useful.  I think that is good

          23       background, so thank you for that.  Is it possible to

          24       have a copy of one of the newsletters, email

          25       newsletters.
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           1   SIR RODNEY BROOKE:  By all means, yes.

           2   SIR BERT MASSIE:  Just as more background because I thought

           3       that was useful.

           4   SIR RODNEY BROOKE:  Yes.

           5   DAME NUALA O'LOAN:  I think we are looking for examples of

           6       good practice.

           7   SIR RODNEY BROOKE:  I missed that.

           8   DAME NUALA O'LOAN:  We are looking for examples of good

           9       practice.  So I am constantly --

          10   SIR RODNEY BROOKE:  Certainly, I will do that, yes.

          11   SIR BERT MASSIE:  Going back then to the impact of the Human

          12       Rights Act, can you sort of give any examples of the

          13       practical impact this has on every day social work

          14       practice.  So social workers are actually operating in

          15       the field, exactly how they are using the Human Rights

          16       Act.  I suppose in one case there are conflicts, are

          17       there not?  You mentioned earlier about the dual way in

          18       which social workers are presented, either ignoring this

          19       poor child had been beaten or going in and whipping the

          20       child away prematurely, and it is not quite so whatever

          21       you do you lose, but it is a difficult call.

          22   SIR RODNEY BROOKE:  Yes.

          23   SIR BERT MASSIE:  How would human rights principles be

          24       applied in making those sorts of decisions?

          25   SIR RODNEY BROOKE:  I am not sure I am the best person to
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           1       answer that because of course we are not actually in

           2       charge operationally of social workers in the field.  We

           3       want to make sure that they are trained in the operation

           4       of human rights and if we are told through complaints of

           5       any source that there has been a breach, we will

           6       investigate and take action against it.  So we are more

           7       conscious sadly of those who are not complying with the

           8       human rights legislation than those who are, if you

           9       follow.

          10   SIR BERT MASSIE:  Thank you for that.

          11   DAME NUALA O'LOAN:  I was just wondering, Sir Rodney, do the

          12       professional social workers get guidance on the fact

          13       that you do not have relationships with your clients?

          14       Is it part of the ethical framework of social work?  Do

          15       they have guidance on the fact that one doesn't have

          16       a relationship with a client?  I am thinking of the

          17       ethics of social work.

          18   SIR RODNEY BROOKE:  The code of practice is principle based

          19       not rule based.  And I have to look at the precise --

          20       yes, the relevant principle is 5.4 which says:

          21           "You must not form inappropriate personal

          22       relationships with service users."

          23           That is the provision in the code of practice.  And

          24       it says no more than that and that is why we have come

          25       to the conclusion given the number of cases we have had
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           1       that further guidance would be very helpful.

           2   DAME NUALA O'LOAN:  Right.  Thank you.  Obviously I could

           3       have found it myself, but it did strike me as being

           4       a necessary ethical framework within which they would

           5       work.

           6   SIR RODNEY BROOKE:  Exactly, yes.

           7   DAME NUALA O'LOAN:  I want to move on then to the issue of

           8       barriers to human rights and obviously your

           9       responsibilities lie in registering and in ensuring

          10       correct training for social workers and retraining for

          11       social workers.

          12   SIR RODNEY BROOKE:  And specifying the code of behaviour.

          13   DAME NUALA O'LOAN:  Yes, issuing the codes of behaviour.

          14           So I suppose what I want to ask you first is: to

          15       what extent do current social work education training

          16       requirements actually equip social workers to adopt

          17       a human rights based approach?  Do you think they

          18       are very theoretical or do you think they're

          19       sufficiently practical?

          20   SIR RODNEY BROOKE:  Certainly the requirements, the

          21       occupational standards which form the core of training

          22       are very much human rights based and I have mentioned

          23       some of those requirements already.  And we do accredit

          24       all the courses which provided by nearly 80 different

          25       HIs, but we do have inspectors whose job it is to ensure
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           1       that that sort of thing is properly taught by the HIs.

           2           The unique feature of social work degrees is that

           3       the students have got to have 200 days of practical

           4       placements during their degree.  That is too say, they

           5       learn on the job.  Also, unusually, we register students

           6       too, which most professionals do not.  We have always

           7       registered students.

           8   DAME NUALA O'LOAN:  I am just thinking in terms of article

           9       3, say, which prohibits degrading treatment which

          10       I think is key and fundamental to the provision of

          11       social work services.

          12   SIR RODNEY BROOKE:  Yes.

          13   DAME NUALA O'LOAN:  Is there anything that you can do, for

          14       example -- is there anything you do as a social care

          15       council or social work care council to ensure that the

          16       training really does equip them to go out and do that

          17       job and to make the assessments or do you regard that as

          18       a function of their employer, for example?

          19   SIR RODNEY BROOKE:  We certainly have a responsibility to

          20       make sure that that is firmly taught during the degree

          21       and our inspectors will make sure that happens.

          22       Clearly, given that social workers have another 40 years

          23       or whatever to work after the degree it is incumbent on

          24       the employers clearly to continue that training and to

          25       ensure that they comply with those principles.
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           1       Employers of course are inspected themselves and they

           2       are inspected at the moment by The Commission for Social

           3       Care Inspection and in future by the Care Quality

           4       Commission against the code of practice for employers.

           5       So if there is no compliance by the employer with the

           6       codes then action could be taken against it.

           7           There is at the moment, for example, a rule which

           8       statutory regulation which requires, for example, the

           9       proprietor of a care home to ensure that all employees

          10       are provided with a copy of the code.

          11   DAME NUALA O'LOAN:  What about the residents?

          12   SIR RODNEY BROOKE:  It would be nice to think that the users

          13       of services and their carers were familiar with the

          14       codes.  Our research shows that 88 per cent of those

          15       working in social care are familiar with the codes.

          16       Sorry, 98 per cent are familiar with the codes.

          17       88 per cent say that their practice has changed as

          18       a result of the codes and 80 per cent say they actually

          19       refer to the codes for guidance as to what they should

          20       do in particular circumstances.  And in one of the

          21       magazines, Care and Health, a pundit called Drew Cload

          22       has an agony aunt column where social workers send him

          23       a question with a difficult situation they are facing

          24       and ask what they should do and he will invariably say

          25       look at paragraph 3.2 whatever of the GSCC, you will see
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           1       X now applying that principle to your case then

           2       et cetera.

           3   DAME NUALA O'LOAN:  And I mean, I am accepting that

           4       employers have responsibilities but nevertheless your

           5       council, if you like, validates both pre and

           6       post-registration training.

           7   SIR RODNEY BROOKE:  Yes.

           8   DAME NUALA O'LOAN:  Do your inspectors, how do they go about

           9       this process of validating it?  Do they attend classes?

          10       Is it like the higher education equality exercise,

          11       teaching equality assessment?

          12   SIR RODNEY BROOKE:  Yes, they are looking at the

          13       professional content and the academic content, but, yes,

          14       they do go round and do clearly have the power to impose

          15       conditions on the institutions themselves.  And it is

          16       fair to say, well, this is not on the record but there

          17       are a lot of people involved in the social degree, there

          18       are others, the QAA, that have the National Occupational

          19       Standards laid down by the Children's Workforce, the

          20       Skills for Care, the Learning for Skills Council, so

          21       there are quite a lot of them and the curriculum is set

          22       by the Department of Health.

          23           So there are a fair number of fingers in the pie and

          24       it would certainly be our view that more clarity could

          25       be imported -- this is rather outside your remit -- if
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           1       there were clearer lines of responsibility.

           2       Nevertheless within the --

           3   DAME NUALA O'LOAN:  That may be very much within our remit.

           4       If a lack of clarity is inhibiting the operation of the

           5       Human Rights Act, then I think it brings it within it.

           6       Maybe that is not quite what you are saying.

           7   SIR RODNEY BROOKE:  I wouldn't go as far as that, no.  But

           8       practically there is, for example, a huge revolution in

           9       the social care at the moment, the introduction of, well

          10       personalised budgets.  Arguably of course all social

          11       care should be personalised but personalised budgets is

          12       a relatively new development and does require skills

          13       among social workers which for many of them are new, and

          14       it would be easier perhaps to ensure that HEIs were

          15       making that clear to students if one body were in

          16       charge.

          17   DAME NUALA O'LOAN:  Thank you.

          18   SIR BERT MASSIE:  Rodney, reading the evidence you submitted

          19       there was one statement which caught my attention which

          20       is you talk about the myths about human rights being

          21       a barrier and so it is not actually what the Act says,

          22       it is people's perception of what the Act says.  And

          23       I am wondering, do you have any examples of that to

          24       flesh it out a bit.

          25   SIR RODNEY BROOKE:  Sorry, do you mean the way in which
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           1       resources hamper?

           2   SIR BERT MASSIE:  What you actually say is myths about the

           3       Human Rights Act becomes a barrier because the myth

           4       creates a negative view and so people then approach

           5       human rights legislation with a negative view rather

           6       than a positive view because they misunderstood the

           7       legislation I suppose.  I am just wondering whether

           8       there were any examples of that which you could

           9       highlight.

          10   SIR RODNEY BROOKE:  A barrier undoubtedly is resources.

          11       There is a fact about resources.  Clearly to run conduct

          12       cases as we clearly must in accordance with the Human

          13       Rights Act is a lot more expensive than behaving in an

          14       arbitrary manner.

          15           But to give you one specific example with which you,

          16       Bert, will be very familiar, we were found, guilty of

          17       discrimination under the Disability Rights Legislation

          18       by the DRC under your then manifestation and it might be

          19       helpful if I give you, if I explain the situation in

          20       which that took place, which was clearly very mortifying

          21       for us.  And so one of our main objectives is to protect

          22       users of services and combat discrimination.

          23           It was when we were registering social workers for

          24       the first time, and cutting a long story short we had

          25       45,000 applications in three weeks.  If we had not
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           1       succeeded in registering all those people by

           2       1 April 2005 they wouldn't have been able to practice

           3       work as social workers.  So we said that we would

           4       guarantee to process all by 1 April if there were no

           5       particular circumstances about the application which

           6       required investigation.

           7           So if there was a criminal conviction or

           8       disciplinary processes or indeed if they disclosed

           9       a health condition we put them on one side because had

          10       we tried to register those people, which can take a long

          11       time, we simply would not have been able to register

          12       45,000 people by 1 April.

          13           What we did therefore was have a two-part process.

          14       We gave all those who had applied confirmations that

          15       they had applied for registration, and we had an

          16       agreement with APCO that there would be no prosecution

          17       for anybody calling themselves a social worker if they

          18       were not registered if they had the letter registering

          19       receipt.

          20           And there is no doubt that that undoubtedly did

          21       discriminate, as you found, against disabled people

          22       because their applications were on one side.  They could

          23       still be working as social workers but there was no way

          24       in which we could put more resources into that

          25       particular effort.  We had already recruited everybody
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           1       around our operation centre who could be recruited.

           2       Everyone was taken off doing gas bills in Rugby to

           3       registering social workers and there is a limit to the

           4       amount of people we could actually get plus the training

           5       and so on.  So there were mitigating reasons as to why

           6       we did that.

           7           That is a question of resources which did prevent

           8       our complying with the Act.

           9   SIR BERT MASSIE:  Thank you for that.  I will try and pursue

          10       it a bit further.  Some stories you might have heard,

          11       you might say the stories' themes are inaccurate, is of

          12       social workers not providing a support to somebody who

          13       says they don't want it because to do so would be

          14       contravening their human rights.  Yet every assessment,

          15       every objective assessment shows they do need it.  So

          16       there is a complete mismatch between what the social

          17       worker perceives is needed and what the person

          18       themselves says they need.  And the social workers says:

          19       well, look, I suppose 20 years ago the social worker

          20       would have imposed a service.  Now they're saying: well,

          21       under their human rights we can't do that.  And they

          22       could actually then disadvantage the person.  And that

          23       seems to me sort of a typical conflict.

          24           Whether it does apply to human rights legislation is

          25       anybody's guess depending on a whole range of
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           1       circumstances.  You can see how someone who is not

           2       totally familiar with the legislation might very well

           3       honestly and genuinely make that judgment.

           4   SIR RODNEY BROOKE:  Yes.

           5   SIR BERT MASSIE:  And therefore disadvantage somebody.  Does

           6       that sound like a reasonable scenario to you or does it

           7       sound fanciful?

           8   SIR RODNEY BROOKE:  It depends whether you are talking about

           9       children or adults.  If you are talking about children

          10       then there would be a duty to intervene even without the

          11       consent of the parents of the child if you felt the

          12       child was in some way endangered, but in terms of adults

          13       you can't impose a social care solution on an adult

          14       compulsorily unless that person is sectioned and that

          15       would be an interference with the human rights if you

          16       tried to do so.  If you feel the situation is so

          17       serious, and I have in my youth really been to court

          18       many times to get somebody sectioned who clearly was

          19       very vulnerable indeed but a formal statutory action has

          20       to be taken.  To impose a service against somebody

          21       against their human rights you must do so with a court

          22       order.

          23   SIR BERT MASSIE:  Thank you for that.  Do you think within

          24       social work there are myths around regarding the Human

          25       Rights Act or do you think that really now those
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           1       approximate myths do not exist and people actually have

           2       the plot and therefore are acting responsibly within the

           3       current legislation and the guidance which you issue?

           4   SIR RODNEY BROOKE:  I believe the overwhelmingly majority of

           5       social workers do, yes, but inevitably there are some

           6       who don't.

           7   DAME NUALA O'LOAN:  Can I ask a supplementary to that.  It

           8       comes out of what you have said previously and what you

           9       have just said.  Do you know how many of the social

          10       workers are post-2003 i.e. post the introduction -- of

          11       what percentage of them would be post the introduction

          12       for a code of practice?  Could we ask you perhaps to let

          13       us have a figure.  It is really how many are post this

          14       introduction of human rights based approach and how many

          15       precede it.

          16   SIR RODNEY BROOKE:  All those who have taken the degree

          17       recent recently and there will be 10,000 since the exams

          18       have been going, plus I would guess about 10 or 14,000

          19       who will have done the diploma in the previous year so I

          20       would guess about 20,000 or so.  But I will give you

          21       a precise figure who have come in post ...

          22   DAME NUALA O'LOAN:  I am sure you gave it to us, the total

          23       number of social workers, 1.4 million.

          24   SIR RODNEY BROOKE:  Social workers 75,000 plus about 15,000

          25       social work students, social care workers 1.5 million or
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           1       whatever.  Nobody knows, nobody has counted them.

           2       Certainly more people are working in social work than

           3       the National Health Service.

           4   SIR BERT MASSIE:  I think you may already have answered this

           5       question, Rodney, I should ask you again anyway in case

           6       you feel you have not.  You talk about the codes and

           7       about the education, the basic degree level and then you

           8       talk about the ongoing training.

           9   SIR RODNEY BROOKE:  Post-qualification framework, yes.

          10   SIR BERT MASSIE:  So quite a few strands to that about

          11       keeping people up-to-date.  But have you found any

          12       particular approaches particularly helpful in changing

          13       perceptions about the Human Rights Act?

          14   SIR RODNEY BROOKE:  I'm not sure I can answer that properly

          15       in terms of effectiveness.  I can simply tell you of the

          16       efforts we have taken to make sure it is being

          17       observed.  But if there were breaches, serious breaches

          18       of the Human Rights Act I would expect us to receive

          19       complaints about the social workers responsible and for

          20       us to be taking action.

          21           And the number of social workers about whom we

          22       received serious complaints is a very small proportion

          23       of the total workforce.  It would be a misguided to

          24       think that all the rest are providing the highest

          25       quality service but they clearly are not falling
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           1       sufficiently short of the human rights legislation as to

           2       prompt a complaint either from the employer which is our

           3       main source of complaint or from service users.

           4           One of the main sources of complaints from

           5       individuals as opposed to employers are from parents

           6       whose children have been taken away from them and

           7       believe the social workers have misled the court but it

           8       is not our job to second guess the courts.  Unless there

           9       is some evidence flying or whatever we wouldn't re-enter

          10       that sort of area.

          11   SIR BERT MASSIE:  That is invariably a fairly fraught sort

          12       of situation because of all the emotions involved.

          13   SIR RODNEY BROOKE:  Yes, indeed, yes.  It is often very

          14       controversial and clearly some decisions in retrospect

          15       have turned out to be wrong, but were taken with the

          16       best of intentions and reasons at the time in the light

          17       of information that people had.  And where that has

          18       happened even if the decision turned out in retrospect

          19       to be wrong I wouldn't expect us to be taking conduct

          20       action if it was taken on good evidence and with the

          21       best of intentions.

          22   SIR BERT MASSIE:  Thank you.

          23   DAME NUALA O'LOAN:  There is an extent to which I am going

          24       back here, but in your Call for Evidence you do suggest

          25       that one piece of good practice in embedding human
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           1       rights is the translating from legalistic into

           2       meaningful language which I think probably is that.  The

           3       Joint Committee on Human Rights and some of our evidence

           4       suggests that there is some balance to be struck and

           5       I have referred to this before between making human

           6       rights available and by a diluting of the language with

           7       terms like respect and dignity.  I wonder if you can

           8       tease out for me a bit where you would see best

           9       practice.  Would you see best practice, for example, in

          10       trying to move more towards the explicit reference to

          11       the Act and to the Convention rights rather than to the

          12       more general dignity respect autonomy et cetera?

          13   SIR RODNEY BROOKE:  Remember the codes are designed to be

          14       a route and map for users of services as well as for

          15       social workers so I don't think it would be helpful to

          16       use technical terms in there but the Act itself is

          17       taught clearly to social work students and I would

          18       expect them to be fully conversant to the principles of

          19       the Act and its full resonance.

          20   DAME NUALA O'LOAN:  I am still thinking of the difficulties

          21       that the social worker on the ground has when they are

          22       balancing maybe an overload of cases and it would seem

          23       to me that a lot of social workers balance too many

          24       cases, and they are trying to make meaningful decisions

          25       about possible right to life issues with children who
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           1       are at risk, possible right to family life issues and it

           2       all comes into this umbrella of dignity and respect.

           3       How will they distinguish what their obligations

           4       actually are?

           5   SIR RODNEY BROOKE:  If you are talking about children of

           6       course one obvious symptom is physical abuse in which

           7       cases it is a straightforward issue.  And, you know, in

           8       most cases of children you are thinking either about --

           9       well, in all cases either physical abuse or severe

          10       neglect or actual danger which is perceived to the child

          11       by the social worker in which case if there is evidence

          12       in support of that, and that is what the social worker

          13       believes to be the case, their duty is quite clear which

          14       is to act in the interests of the child.

          15           Of course to take a child away from its parents does

          16       require going to the court and it does require the

          17     intervention of CAFCASS.  CAFCASS obviously is the child's

          18       advocate and is there in the court to represent only the

          19       interests of the child.  So a social worker cannot

          20       arbitrarily remove a child.  There is a substantial

          21       process to go through before that can take place.

          22   DAME NUALA O'LOAN:  What about the positive obligation of

          23       the social worker?  Social worker under pressure, lots

          24       of cases, flying in and out, not getting an answer when

          25       they knock on the door.  To what extent do you think
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           1       that is provided for?

           2   SIR RODNEY BROOKE:  There are an awful lot of agency staff

           3       working in social work and the main reason for that

           4       seems to be that they find the job very stressful and

           5       like to have time out of the job.  But that is not very

           6       good for continuity of care, and certainly for children

           7       who are in care there is a lot of evidence that they

           8       have a lot of discontinuity in the social workers which

           9       they receive.  You know, you have stories of people of

          10       people having had as many as 17 social workers during

          11       their time in care, and it is certainly I think

          12       indisputable that children in care -- we do not make

          13       a success of children in care, 75 per cent for example

          14       finish up in the criminal courts.  It is not a very

          15       encouraging figure.

          16           People compare that with other countries where it

          17       seems that they are much more successful.  Research has

          18       been done on that by Professor June Thoburn of East

          19       Anglian University.  The conclusion she comes to is you

          20       simply can't compare one country with another because of

          21       their very different systems and the success for example

          22       in Scandinavia may have a lot to the fact that very

          23       few children in Scandinavia are adopted.  Whereas, any

          24       child who is easily adoptable in this country is

          25       adopted.  So you can understand you might have children
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           1       with more difficulties who are not adopted and are

           2       clearly more difficult to cope with.  But that is

           3       without regard to the basic point that we have to do

           4       a lot better with children in care.

           5   DAME NUALA O'LOAN:  And in your response to Call for

           6       Evidence you thought about the revision of the code and

           7       you talked about that.  Will it be revised?

           8   SIR RODNEY BROOKE:  No, we thought we would revise it at the

           9       time.  We proceed in partnership with our sibling

          10       organisations in Northern Ireland, Scotland and Wales

          11       and we have now had a meeting of the four countries and

          12       of the Government liaison officers and have come to the

          13       conclusion that the codes being principle based are

          14       still valuable and should not be revised.  You clearly

          15       should be changing them every so often and rather than

          16       change them we are going to, as I say, issue further

          17       guidance on specific issues and so we would illustrate

          18       paragraph 5.4, the which one I quoted about dignity,

          19       about relationships by using some of the examples from

          20       our conduct cases and being more prescriptive about

          21       exactly what should happen.

          22           We are also very influenced by what is happening in

          23       the field of health care regulation and originally CHRE

          24       were going to come this afternoon, and I sit on their

          25       council as an observer.  I go to all their meetings.  So
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           1       we do stay very much in mind with what they produce

           2       themselves and they have produced a document for example

           3       on inappropriate personal relationships, crossing sexual

           4       boundaries, indicative sanctions and so on which we

           5       clearly look at very closely.

           6           Of course it depends on what sort of health

           7       profession you are talking about what is crossing

           8       an inappropriate boundary.

           9   DAME NUALA O'LOAN:  Yes.  Do you think, Rodney, that it

          10       would be appropriate that service users be more

          11       acquainted with their rights?

          12   SIR RODNEY BROOKE:  I would wish certainly that we were

          13       successful in disseminating to the users of services

          14       what their rights are.  But of course families with

          15       difficulties don't particularly want the services which

          16       our registrars provide and of course many users of

          17       services, many elderly people with dementia are not in

          18       the best position to understand the codes, but I do wish

          19       that we were more successful in making people aware of

          20       what the codes are.  It is a very moving population and

          21       very difficult to do.

          22           I would welcome a requirement on owners, for

          23       example, of residential homes or providers of

          24       domiciliary services to make people aware at least of

          25       the principles of the codes and what their rights are
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           1       under the them or they can expect from their own social

           2       care workers.

           3           Of course, the landscape is going to change by the

           4       introduction of individual budgets which will be spent

           5       at the discretion of the user of services him or herself

           6       which has worked very well so far with mentally able,

           7       physically disabled people and children with learning

           8       disabilities with a strong advocate.  But to spread it

           9       more widely into other vulnerable areas is obviously

          10       going to be more difficult and there is going to be

          11       a need clearly if that is going to happen for advocates

          12       and brokers who manage the services on behalf of, for

          13       example, old people with mild dementia.

          14   DAME NUALA O'LOAN:  Would you say any relationship between

          15       those advocates?  Because advocacy has come through

          16       repeatedly as a very strong necessary issue in the

          17       health service.

          18   SIR RODNEY BROOKE:  We are going to consult at the end of

          19       the year about whether we should have voluntary

          20       registration of personal assistants or not.  It

          21       certainly won't be compulsory I am sure about that, but

          22       there is a case and, we will see what the reaction of

          23       users of services and the profession is, to registering

          24       direct payment workers.  That might give the confidence

          25       of people who otherwise might be reluctant to employ
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           1       people to actually do so.

           2           And we could also consider since nobody else does

           3       this, the registration of brokers and advocates.  If

           4       a new set of people set themselves up as brokers and

           5       advocates, and remember we are talking about very

           6       vulnerable people in some cases, people receiving

           7       one-to-one services in their own home privately.  They

           8       are clearly very vulnerable.

           9   DAME NUALA O'LOAN:  Have you thought about that, Rodney?

          10   SIR RODNEY BROOKE:  Yes.

          11   DAME NUALA O'LOAN:  I think it is a key issue because we

          12       have heard from a number of advocacy organisations and

          13       one of the questions we put to them is: how do you

          14       ensure that that for which you advocate is what your

          15       client actually wants?  And that it is, you know,

          16       proportionate and the right thing for them, not it is

          17       their decision what they ask for, but do they have

          18       a sufficient knowledge of what they might ask for in

          19       order to ask for something?

          20   SIR RODNEY BROOKE:  Yes, exactly so, and certainly our

          21       experience is that our domiciliary care workers, if they

          22       are, for example, accused of dishonesty, and remember

          23       that one in five elderly people are

          24       abused, they will not face an disciplinary hearing from

          25       their employers they will simply walk away from the job
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           1       and go down the street and get another job from another

           2       agency.  That is exactly the sort of position which

           3       registration will prevent.

           4   DAME NUALA O'LOAN:  Have you put it to Government that your

           5       council should be expanded to take care of the

           6       registration of advocates?

           7   SIR RODNEY BROOKE:  No.  The Government is aware that we

           8       plan to consult in the way in which I have described.

           9       We are very heavily influenced I should say, I should

          10       have said perhaps before, by the views of service users.

          11       I can remember when we launched the codes of practice in

          12       draft, a consultation seven years ago, I thought the

          13       codes that we put were absolutely marvelous and really

          14       would hardly be improved by consultation.  I don't think

          15       any sentence of those codes was unchanged after the

          16       consultation and after we had heard from the users of

          17       services.  So we are also very good I think – at not  getting

          18       complacent -- we try very hard to listen to voices of

          19       people who are not otherwise heard like, for example,

          20       children in care and old people.  We try to talk to

          21       people themselves and not simply to the umbrella

          22       organisations.

          23   DAME NUALA O'LOAN:  Do you have a structure for that if

          24       I may ask?

          25   SIR RODNEY BROOKE:  We don't have a -- we have a stakeholder
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           1       group in which umbrella organisations are represented

           2       but we go out into the streets and the

           3       homes and the agencies to talk to real people who are

           4       using services.

           5   DAME NUALA O'LOAN:  How often would that be done do you

           6       think?

           7   SIR RODNEY BROOKE:  Whenever there is a significant

           8     development like, for example, in the case of the codes of

           9       practice and we shall do, for example, in registration

          10       of the voluntary workers.  We and the Government realise

          11       that we are doing that, going back to your question, and

          12       we will see what the outcome of consultation is.  Our

          13       research of 7,000 people working in domiciliary care for

          14       example, must show that they would like to be

          15       registered.  They believe that would give them a status.

          16       96 per cent of the public think they're already

          17       registered anyway and they are very surprised to find

          18       that people working on a one-to-one basis are not

          19       registered at all.  Anybody can do it.  I don't want to

          20       breach out of the consultation but certainly we will

          21       give advice to ministers on the basis of that

          22       consultation buttressed by what users of services and 

          23       people in the business say.

          24   DAME NUALA O'LOAN:  Okay, thank you.

          25   SIR BERT MASSIE:  Just following up on that, one of the
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           1       hurdles you have to overcome in that is self advocacy

           2       and self help groups where the advocacy is a collective

           3       endeavour rather than one to one.  And there would be

           4       a problem in actually registering an organisation as

           5       such rather than individuals and, as you rightly said,

           6       certainly with personalised budgets it has certainly

           7       been more successful in very defined groups of people

           8       and numerically compared to the total market quite small

           9       groups of people.  So I think that there is a whole

          10       agenda -- perhaps not for now -- but what I really want

          11       to explore with you now is --

          12   SIR RODNEY BROOKE:  The self help groups for physically

          13       disabled groups have been very successful by and large

          14       but not elsewhere.

          15   SIR BERT MASSIE:  Absolutely.  There have been funding

          16       issues of Independent Living but that is another

          17       conversation I think.

          18   SIR RODNEY BROOKE:  Quite.

          19   SIR BERT MASSIE:  But this question -- really you know, you

          20       have been very precise in your replies so far and very

          21       factual.  I am asking you really to speculate a bit and

          22       to move on to something which could happen because the

          23       people centre approach has generally now got people

          24       signing up to it, Governments in favour, by and large

          25       the communities are et cetera.  And what else do you
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           1       think or how else could we use the Human Rights Act to

           2       really inform that debate and the service in the future

           3       and whether there are distinct roles which your

           4       organisation could play?  Something which you could do

           5       which the others couldn't do as well.  Other things

           6       which perhaps the Equality Commission could do which we

           7       are not doing.  And maybe other things which the

           8       Government should be doing collectively to promote human

           9       rights within that new framework.  So it is quite

          10       a broad question really.

          11   SIR RODNEY BROOKE:  Yes.  I think two areas which

          12       immediately come to mind is that if there is no

          13       regulation and people employ their own care workers they

          14       are clearly free to take the risk, and I am sure that is

          15       quite right, but looking at the codes of practice which

          16       specify what people are entitled to and also what

          17       workers are entitled to expect from their employers

          18       there are some obvious dangers under direct payments,

          19       direct budgets of abuse of the users of services.

          20           But also difficult questions about the employee and

          21       what the obligations of the direct payment employer is

          22       in relation to the employee.  I don't think it would be

          23       reasonable to impose on a direct payment employer the

          24       same obligations imposed by the codes of practice on

          25       what you might call in shorthand a normal employer,
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           1       a professional employer, as it were.  But equally,

           2       there are things to which workers might reasonably

           3       expect.  I mean certainly you would like to think they

           4       had some sort of training, well, for example in lifting

           5       physically disabled people et cetera.  A very basic

           6       level, as it were.

           7           So there are issues like that which relate to the

           8       human rights of those using direct payments which I

           9       don't think have yet been well answered at least in

          10       respect of substantial groups of the people.

          11           And it may be that -- certainly there is the issue

          12       too of the private sector or one of the third sector.

          13       As you know under the Health and Social Care Act in July

          14       this year human rights extends to people who are in

          15       private homes as well as in local authority homes and

          16       the rights of the local authority ombudsman are going to

          17       extend to those private homes too.  So that is an

          18       encouraging development I think which does seem to me to

          19       reflect Human Rights Act.

          20           Two thirds of those working in social care do not

          21       work in the statutory sector.  Even the majority of

          22       social workers do not now work for local authorities.

          23       There are 30,000 different employers in the social care

          24       field who vary enormously of course from the very big

          25       ones through to the one-person bands, the one-person
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           1       homes.

           2   SIR BERT MASSIE:  So the implication there, if I read you

           3       rightly, is they are not covered by the Human Rights Act

           4       other than through your codes of practice which guides

           5       them as professionals, so that is really where you are

           6       bringing through the codes by using what powers you do

           7       have.

           8   SIR RODNEY BROOKE:  Yes.  They are applied.

           9   SIR BERT MASSIE:  And perhaps one thing the Government might

          10       then do is take that legislation, and almost on the

          11       basis of if you are employed in a public function either

          12       for a private company you should accept public function

          13       obligations of the Human Rights Act that is presumably

          14       something the Government could do; would you agree with

          15       that?

          16   SIR RODNEY BROOKE:  Yes, I think that is something that

          17       would be very available.  Further guidance from the

          18       Government would be very desirable.

          19           The other issue is that the Care Quality Commission,

          20       if I understand what has been said so far by its new

          21       chair, do not see themselves as having any role in

          22       relation to personalised budgets which does leave a big

          23       lacuna in safeguarding the public.

          24           Personalised budgets are after all stretching into

          25       the health area too.  As you know, there are going to be
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           1       5,000 pilots under the Dizaei report to be put in NHS

           2       care budgets together with social care budgets and so

           3       there are questions about how that is going to work in

           4       relation to vulnerable people.

           5   DAME NUALA O'LOAN:  Can I just take you back to your initial

           6       statement on the Social Care Act, whatever they call the

           7       2008 Act -- the Health and Social Care which was passed

           8       in July.  That makes the deliverers of services where

           9       the services come through a public sector route, if you

          10       like, through a doctor or something, makes them have to

          11       comply with the Human Rights Act, does it?

          12   SIR RODNEY BROOKE:  Yes, that is section 145.

          13   DAME NUALA O'LOAN:  And then you told me the ombudsman would

          14       have the remit of investigating complaints there.

          15   SIR RODNEY BROOKE:  Yes.  That has not yet happened but it

          16       is the intention that that should happen.

          17   DAME NUALA O'LOAN:  I was just wondering is that going to

          18       create -- I know you don't investigate complaints but

          19       you do investigate conduct complaints against your

          20       registered staff.

          21   SIR RODNEY BROOKE:  Yes.

          22   DAME NUALA O'LOAN:  Is it going to create two sets of

          23       standards or confusion in the public mind or ...?

          24   SIR RODNEY BROOKE:  I think there is a real issue about

          25       that, yes.  If you have our own remit extending to in
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           1       effect these workers where in terms of the employer of

           2       the organisation or something there is a lack of

           3       inspection, it is something which, as I said before,

           4       I think is where the Government needs to get something

           5       changed and get further guidance, and I think we say

           6       that in our submission.

           7   DAME NUALA O'LOAN:  Would you end up with a situation in

           8       which somebody makes a complaint about a member of staff

           9       and it is referred to you because they are qualified

          10       social workers, you don't resolve it to the satisfaction

          11       of the complainant and they go to the ombudsman?  Who

          12       doesn't investigate you or does he?

          13   SIR RODNEY BROOKE:  They would go to the parliamentary

          14       ombudsman if they wish to challenge what we have done.

          15   DAME NUALA O'LOAN:  They could also go to parliamentary

          16       ombudsman presumably to challenge the delivery of the

          17       service to them under the Human Rights Act.

          18   SIR RODNEY BROOKE:  If they were challenging us they would

          19       do it under the process which we have taken on the

          20       grounds that we have failed to carry it out properly on

          21       a procedural issue.  There is of course an appeal by

          22       a registrant against our decisions to the care standard

          23       tribunal but there is no appeal on our part in decisions

          24       of undue leniency by our conduct committees who are of

          25       course independent of us, so we have, we can quite
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           1       properly say, no control over their decisions.

           2           In the new health care, under the Health and Social

           3       Care Act in the new health care professional regime the

           4       GMC for example is going to have its conduct cases heard

           5       by the new office of the health care professions

           6       adjudicator and that is an independent body entirely,

           7       and the GMC will have the right of appeal to the courts

           8       in case of undue leniency.  That is something which

           9       I would very much welcome from our point of view.

          10       I would be very happy to transfer our conduct committees

          11       outside our remit completely.  We have to service them

          12       and all the rest of it to the NHPA if we have a grounds

          13       for appealing on grounds of undue leniency.

          14   DAME NUALA O'LOAN:  Suppose, for example, a person were to

          15       complain to a private health provider by the person who

          16       has come into that care through the public route so he

          17       is governed by the Health and Social Care Act, the way

          18       in which they were lifted was devoid of dignity and

          19       therefore it is a breach of article 3 and that the

          20       social worker has authorised this process or something

          21       or arranged for this process and so you would examine

          22       the conduct of the social workers and quite possibly

          23       find it acceptable because of the various parameters

          24       within which the social worker is working but the

          25       parliamentary ombudsman might find the society
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           1       unacceptable in terms of the service user.

           2   SIR RODNEY BROOKE:  The parliamentary ombudsman would only

           3       be looking at our processes not at the -- the local

           4       Government ombudsman would be looking at the service

           5       received.  But you started out by talking about health.

           6       We are going, as I say, to register domiciliary workers

           7       and those working in homes but those are providing

           8       social care services.  We are not going to register

           9       health care assistants at the moment at least.  There is

          10       a working party set up in the national reference group

          11       on health care professional regulation about extending

          12       registration and one of the groups do which it might be

          13       extended is health care assistants but frankly you can't

          14       tell a health care assistant from a social care

          15       assistant and it would be rather anomatous if we did not
          16       register the health care assistants.  Nobody regulates

          17       health care assistants.  If you talk to a provider they

          18       wouldn't know which was which in terms of the people

          19       they employ.

          20   DAME NUALA O'LOAN:  And the service users certainly wouldn't

          21       know.

          22   SIR RODNEY BROOKE:  Certainly not, no, so I think that is an

          23       issue which has to be sorted out.  I should say in

          24       Scotland they are having a pilot on registering health

          25       care assistants to which this Government is going to
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           1       look to inform its decision on what to do about it.

           2   DAME NUALA O'LOAN:  I have one final question for you, has

           3       the devolution of health care to Wales made any

           4       difference to the situation, health and social care to

           5       Wales made any difference to the approach in England and

           6       Wales?

           7   SIR RODNEY BROOKE:  Only that the four countries are

           8       proceeding at different speeds on the different jobs they

           9       have got.  We are working entirely with them in terms of

          10       most of the things we do.  So we provide a service

          11       basically to the other three countries, so, for example,

          12       we have the international recognition service when we

          13       recognise international qualifications.  We recognise

          14       about 147 so far from different countries.  We provide

          15       that service to them.

          16           The curriculum remains the same.  The degrees are

          17       the same but they are much further down the track than

          18       we are in England in terms of registering social care

          19       workers as opposed to social workers both in Scotland

          20       and Wales and Northern Ireland.  They are well down the

          21       track in registering domiciliary care assistants and

          22       health care assistants and so on.  So there is

          23       a discrepancy between the countries.  Of course there

          24       are only 4000 social workers in Wales so it is a much

          25       more manageable proposition.
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           1   SIR BERT MASSIE:  If I can come back to one problem which is

           2       really about my last question, you did answer but the

           3       one bit which you didn't answer, which for obvious

           4       reasons I am interested in, was what the Quality

           5       Commission could do to promote human rights in this new

           6       regime of personalised budgets.  I think we had some

           7       agreement in what the Government might do, but I wasn't

           8       quite sure what we as an organisation, which is one of

           9       the things I want to get out of this inquiry, is really

          10       what the Quality Commission should be doing in the

          11       future as well, and it may be that you don't feel able

          12       to explore that but if you did have any ideas.

          13   SIR RODNEY BROOKE:  Some things.  At the moment there is

          14       a statutory obligation.  The codes of practice are

          15       statutory and there is an obligation I say for care home

          16       owners to give a copy to all their staff.  And there is

          17       an obligation for the CSCI to inspect against those

          18       requirements.  All those requirements have been removed

          19       from the Care Quality Commission.  They have a much more

          20       general remit.  It has been made more specific, as you

          21       know, during the passage of the bill.

          22           But if the Care Quality Commission chooses not to

          23       inspect against the codes of practice and how employers

          24       are observing them and whether they are making proper

          25       training opportunities available to employees and so on,
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           1       then some of the things which are happening at the

           2       moment might stop happening.  I'm not saying they won't

           3       do that but it is an obvious danger.

           4           Certainly if there is to be no quality intervention

           5       whatsoever in relation to personalised budgets there is

           6       clearly going to be some abuse somewhere and it is going

           7       to rely very much I think on the either the local

           8       authority to monitor what is going on or the advocates

           9       or brokers.  But I'm not aware that there is any

          10       commitment by anybody, as it were, to actually do that

          11       at the moment so you are exposing a number of people to

          12       a risk.  Please don't misunderstand me, I am not

          13       knocking the idea of personalised budgets.  Indeed

          14       personalisation should be fundamental to social care.

          15       I think it is a tremendously important and valuable step

          16       forward which will empower people and give them a much

          17       greater chance to empower their own lives, but there are

          18       dangers and I think it would be useful to have some sort

          19       of safeguards in relation to them.

          20   DAME NUALA O'LOAN:  Can I follow that through and ask you

          21       a question, you may or may not be aware of the answer to

          22       this.  But the new Care Quality Commission I think

          23       begins its existence in some form on 1st October; is

          24       that right?

          25   SIR RODNEY BROOKE:  It takes over on 1st April.
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           1   DAME NUALA O'LOAN:  Have you any idea what the budgetary

           2       situation looks like for that commission because clearly

           3       whether it is going to be able to carry out these

           4       functions will be determined by that.

           5   SIR RODNEY BROOKE:  You had better ask somebody who is

           6       better informed than I am.  My understanding is that all

           7       the arm's length bodies of the Department of Health had

           8       a 25 per cent cut in their budgets some little time ago

           9       which has clearly imposed some privation on all of us.

          10       My understanding is the component bodies of the CQC have

          11       made those budgetary reductions and the CQC will start

          12       its life therefore with the aggregate of the budgets of

          13       the Mental Health Commission, CSCI and the Health Care

          14       Commission.  That is my understanding.  But that is only

          15       I think from reading in the press and what I have been

          16       told.  If you wish to be assured on that you should talk

          17       to somebody who is knows it firsthand.

          18   DAME NUALA O'LOAN:  It was really because you had pointed

          19       out a possible link.

          20   SIR RODNEY BROOKE:  Clearly, there is obviously a question

          21       about how much they can do within the resources they

          22       have available.  There is obviously finite resources and

          23       whatever they do has to be tailored to that.  The more

          24       money you give them the more extensive their inspections

          25       and so on.
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           1           The health side is able to work on much more

           2       quantifiable information than can do the Social Care

           3       Inspection Commission which relies very much on physical

           4       inspections and qualitative judgments as opposed to

           5       statistics.  There is a big difference in methodology.

           6   DAME NUALA O'LOAN:  Rhodri has just asked me to enquire: do

           7       you know the source of information that the Care

           8       Commission won't deal with personalised budgets, the

           9       source of the fact that the Care Quality Commission will

          10       not deal with personalised budgets?

          11   SIR RODNEY BROOKE:  That is what has been said -- well, it

          12       is what has been reported to me as having been said by

          13       Lady Young and the Chief Executive Cynthia Bowers.  But

          14       it might be as well --

          15   DAME NUALA O'LOAN:  We will enquire.

          16   SIR RODNEY BROOKE:  -- to check that statement.  It is what

          17       has been reported to me as their current attitude and

          18       clearly it is a secondhand source you are getting it

          19       from.

          20   DAME NUALA O'LOAN:  It is useful to be -- we will check it

          21       out.

          22   SIR RODNEY BROOKE:  It is an issue of concern.

          23   DAME NUALA O'LOAN:  We have kept you rather longer than we

          24       had indicated.  I hope that is not an inconvenience to

          25       you.
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           1   SIR RODNEY BROOKE:  No, delighted to give evidence.

           2   DAME NUALA O'LOAN:  Thank you very much indeed.

           3   SIR RODNEY BROOKE:  And to see you both again.

           4   DAME NUALA O'LOAN:  Thank you very much.

           5   SIR BERT MASSIE:  Thank you.

           6    (4.10 pm)

           7                 (The fourth session concluded)

