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           1                                     Tuesday, 30 September 2008

           2    (9.45 am)

           3                       Human Rights Inquiry

           4                             (Draft)

           5   DAME NUALA O'LOAN:  Good morning.  I formally convene the

           6       inquiry.  First of all I will introduce my colleague,

           7       Professor Francesca Klug who is the lead commissioner

           8       from the Equality and Human Rights Commission on this

           9       inquiry.  My name is Dame Nuala O'Loan and I am chairing

          10       the inquiry.  I would like to thank you very much for

          11       coming to give evidence to the inquiry.  Clearly the

          12       case has been a matter of significant concern.

          13           This session is part of our evidence gathering for

          14       the formal enquiry, and we want to hear evidence and

          15       refer to specific issues, your specific case.  And we

          16       would like you to tell us about your experiences and

          17       about the impact which the Human Rights Act might have

          18       had had it been in force, what would the impact have

          19       been on the experience you had.  We were very interested

          20       in the actual experience you had.

          21           If there are any questions which we ask to which you

          22       feel you can't give us a full answer, then please tell

          23       us and we will be happy to accept anything in writing if

          24       you wish to do so.

          25           This is a formal legal inquiry and there are strict
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           1       rules on the disclosure by The Commission of the

           2       information which we receive and particularly where that

           3       involves identifying individuals.  We have our own

           4       article 8 right to privacy obligations and Data

           5       Protection Act and responsibilities.  You were given the

           6       opportunity to give evidence in private but you,

           7       I think, indicated you were content to give evidence in

           8       public.  Can I check with you that that remains the

           9       situation?

          10   MR  E.:  I am quite happy to talk about anything,

          11       but I don't know about the disclosure of names.

          12   MR ROBERT ROBINSON:  Yes.

          13   MR  E.:  In writing -- you know, anything that

          14       you publish.  That's all.

          15   DAME NUALA O'LOAN:  No, but we do have members of the public

          16       present so if you wish me to go into private session if

          17       you indicate that is the case, we can then take the

          18       matter forward.

          19   MR  E.:  So much of it is a matter of public

          20       record anyway.

          21   MR ROBERT ROBINSON:  Your name is quite public anyway.

          22   DAME NUALA O'LOAN:  Thank you.  Two practicalities.  We have

          23       a palantypist who is recording all the evidence that you

          24       give us and, therefore, could I ask you to speak slowly

          25       and clearly and if you use any acronyms or abbreviations
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           1       if you could explain those in order that it can be

           2       recorded accurately for us.

           3           Now, it is our custom to invite witnesses if they

           4       wish to do so to make a two-minute opening statement.

           5       Would you like to do that?  Would either of you like to

           6       do that?

           7   MR  E.:  No, I am really more interested to know

           8       what you actually want to know.

           9   DAME NUALA O'LOAN:  That is fine.  So then I move on and my

          10       first question is: the experience which you had was

          11       enormously lengthy in attempting to assert the rights

          12       which you attempted to assert as a carer.  And I wonder

          13       if you would like to explain to us what difference would

          14       it have made to you had the Human Rights Act been in

          15       force at that time, particularly given there are

          16       indications of threats to the Human Rights Act, and is

          17       there anything that you would like to tell us about that

          18       experience which you think will be particularly relevant

          19       to the people who are in similar situations today.

          20   MR  E.:  I am not sure that it would have made

          21       a lot of difference at the start because we were very

          22       naive of all the rights and laws, so at the beginning

          23       I think it would have been -- we would have had the

          24       same, taken us the same length of time to find some

          25       help.
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           1           I still don't feel now that local authorities or

           2       health authorities are good enough at informing people

           3       of their rights so back then I am sure that wouldn't

           4       have happened either.

           5           So I don't think at the beginning it would have made

           6       a lot of difference.  Whether it would have made

           7       a difference had we got at the first court, I can't

           8       speak for the judge.  I don't know how he would have

           9       viewed the case.  But I don't think it would have made

          10       any difference when we got as far as we did when we

          11       first found Robert and the firm there.  I don't think we

          12       would have got there any quicker.

          13   PROFESSOR FRANCESCA KLUG:  I just wondered if you wanted to

          14       elaborate a little on the story and then we could ask

          15       Mr Robinson the same question.

          16   MR  E.:  Well,H had been in a long stay institution

          17       at that time known as Bournewood for 32 years.  And he

          18       came to live with us as part of their resettlement

          19       programme.  It was a kind of adult placement scheme.  We

          20       didn't know the extent of his difficulties then at that

          21       time.  But he settled down very well with us and he

          22       changed markedly.  He was off his medication, we started

          23       to see the real person and he developed his own presence

          24       in the community.  He was welcome wherever he went and

          25       he started smiling and he was really a relaxed person.
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           1           But he was made to go to a day centre one day

           2       a week.  They wanted him originally to go five days a week

           3       but there was only money for two and we started with

           4       one.  The idea was that the hospital said he should go

           5  to a day centre because it would be like going to work, he  would

           6       get used to being in the community.  He always coped

           7       badly.  He didn't get on well with his peer group.

           8       Being autistic, which we had found out by then -- we

           9       weren't told at the beginning -- he didn't cope well with
          10       other people who have as much need as he does.  So he

          11       invariably came home having had a bad day.

          12           But after he had been living with us after three and

          13       a half years there was a different driver on the bus

          14       which took a different route and picked up more people,

          15       and the last one of which was already in an agitated

          16       state and kind of set everyone else off.  There was no

          17       quiet room at the day centre he went to.  That was being

          18       used by somebody else (a physiotherapist from Bournewood).

          19           And the next thing we knew about it was a phone call

          20  from the centre to say that he had been taken into hospital, and 

          21   so when we rang the hospital they had only taken 20 minutes

          22     to admit him.  It was to the behavioural unit and we couldn't

          23       get him out.  They said: no, he can't come out.  He has

          24       to stay until we find out what is wrong.  We weren't

          25       allowed to visit in case they faced the scenario that he
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           1       might wish to leave with us.  So we weren't allowed to visit

           2       and this was for one to two days we were originally

           3       told, just stretched even though the consultant's

           4       letters said: come and meet with us, we will talk about

           5       this.  The timescales got longer and longer.

           6           And we tried everything we knew, social services who

           7       were supportive of placement.  We were waiting for his

           8       final discharge from hospital which had just been had

           9       agreed, section 28A had been agreed, and we were

          10       actually out buying things for his party to celebrate

          11       his final change.

          12           So we tried the care manager, who felt they couldn't

          13       interfere because it was a clinical decision, the MP,

          14       Mencap, everyone we could think of and there was no

          15       budging.

          16           So it would have been beginning of September when we

          17       talk about -- September 97 -- it was July 22, end

          18       of July when he went into hospital.  It was in September

          19       when we eventually found a solicitor that might help

          20       which was Scott-Moncrieff, and we went to see Robert and

          21       much to his consternation I think he couldn't believe

          22       these things were happening.

          23           But it was after that things moved fairly quickly

          24       and we were in the High Court beginning of October and

          25       failed.  In the appeal court two weeks later.  I think
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           1       this was probably because they put habeas corpus on the

           2       bottom, attached to the judicial review which speeded

           3       things up.  We were advised if we had gone through the

           4       family division route things could have taken quite

           5       a bit longer, and our aim was always to get him out of

           6       there as soon as possible before he forget who we were,

           7       didn't trust us any more.  He didn't know why he was

           8       there.  He just thought we had abandoned him.

           9   DAME NUALA O'LOAN:  Can I just take you back to 22nd July.

          10       Was there a very serious incident on the bus?

          11   MR  E.:  From what we heard it wasn't

          12       particularly serious.  He was bashing his head with his

          13       fists, pacing up and down and when they found a local GP

          14       to give him some oral medication he calmed down.  When

          15       he got to the hospital apparently he was in a calm

          16       state, when he arrived at the hospital, and got upset

          17       again when some people, three people in white coats,

          18       came to support him away in a mini bus which I think was

          19       his transfer to the behavioural unit.

          20   PROFESSOR FRANCESCA KLUG:  And there was no allegation that

          21       he had harmed anyone else.

          22   MR  E.:  No.  He never has done anything to

          23       anyone else.

          24   DAME NUALA O'LOAN:  Carry on the story.  I interrupted you.

          25   MR  E.:  Where would you -- the 22nd July or ...?
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           1   DAME NUALA O'LOAN:  No.  Go back to the Court of Appeal.

           2   MR  E.:  The Court of Appeal, we understood the

           3       result from that was that the hospital couldn't keep him

           4       unless he was detained under the Mental Health Act,

           5       assuming he had to meet the criteria and we hadn't even
           6      left London before the hospital had put him on a 5.2.  We saw

           7       later in the hospital papers some years later that the

           8       consultant's discussion with the social worker said that

           9       she didn't feel he met the criteria and the hospital

          10       trust chairman in the press was quoted as saying they

          11       sectioned him to protect their legal position.

          12           Nevertheless, being sectioned seemed to give him

          13       some more rights and they couldn't stop us visiting.  We

          14       were completely astonished by the state we found him in.

          15       One thing that didn't occur to us, although he had been

          16       in hospital he had been mistreated and he was in

          17       appalling condition physically and obviously mentally

          18       but he did recognise us before we recognised him, but

          19       then he kept on wanting to leave with us but we weren't

          20       allowed to take him away and he kept turning back at the

          21       door, and we would have wanted a proper timescale when

          22       he would be discharged because we would have something

          23      to work to and then we could encourage him, and we didn't get

          24       any of that.

          25           So we had to have guidelines developed which they
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           1       should have been doing since July but didn't start

           2       until November for him to live at home.  These were

           3       49 pages of institutional guidelines of how to address

           4       somebody and no flexibility at all even to how you

           5       shaved him was allowed at home.

           6           We had an independent assessment as if for a mental

           7       health review tribunal.  And their opinion as far as we

           8       could work out from the day they came, it was probably

           9       the worst day he had behaviour-wise whilst he was at the

          10       unit, and they came to see us afterwards and they still

          11       recommended he should be discharged as quickly as

          12       possible but that didn't happen either.

          13           And we had to wait for the Managers hearing which

          14       was quite quickly afterwards once we had had that report

          15       who -- well he came home first of all under section 17

          16       a week before the Managers hearing.  He had lost

          17       a stone and a half whilst he was in hospital and he had

          18       put on half of that the first week home, dressed in his

          19       own clothes, and even the social worker didn't recognise

          20       him when he turned up, and it was a very quick hearing.

          21       The hospital manager discharged him in about ten minutes

          22       and he went home never to darken their doors again

          23       except we were criticised for not turning up to

          24       outpatient’s appointments from the trust that discharged

          25       him.
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           1   DAME NUALA O'LOAN:  Was this during the period he was

           2       detained?

           3   MR  E.:  No.  He was supposed come back

           4       afterwards but because he had been discharged from the

           5       trust and he had a new trust looking after him there was

           6       no need to attend the appointments, but letters were

           7       still being written to say how uncooperative we were for

           8       not attending his outpatient’s appointments.

           9           But if you want these for a record.  There are

          10       a half a dozen pictures there that -- have a look at

          11       those and you can see why we were worried about him

          12       being in there.  (File handed)

          13           The first one is as he really is.

          14   DAME NUALA O'LOAN:  And this was two years after the initial

          15       ....

          16   MR  E.:  No, those pictures were taken

          17       in November whilst he was still in the hospital.  1997

          18       they were taken.  One sitting in a chair is two minutes

          19       after he walked through the door at home.  And the

          20       picture of his teeth, just a receding gap which was one

          21       of the reasons we pressed on really.  And we introduced

          22       or tried to introduce into the European case, because it

          23       took so long, the ombudsman's inquiry had finished, we

          24       were able to put that in and things like that into the

          25       application.
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           1           Unfortunately they didn't, that wasn't admissible for
           2       article 3 because he hadn't exhausted domestic

           3       remedies.  He hadn't personally sued the trust for

           4       negligence.

           5           The trouble we find with a lot of the legal process

           6       was that the ombudsman will not have touched it if it

           7       was an ongoing court case.  The only reason they did it

           8 was the case was about points of law in the case as opposed to the

           9       individual, and you can't roll them altogether and they

          10       took three years to do the investigation.

          11   DAME NUALA O'LOAN:  The ombudsman took three years?

          12   MR  E.: 
 Yes.  So you kind of run out of time and

          13       legal aid and he hasn't sued anyone for negligence yet.

          14  And he got his £1 damages from the High Court for being detained,

          15       which was taken back in the House of Lords, they

          16       maintained ...

          17           So we just kept going.  It was in the House of Lords

          18       that the Government said, at least I think it was the

          19       Government's people said how many people it would

          20       affect.  48,000 I think they mentioned, number of other

          21       people if it was allowed to stand.  Staff would have to

          22       start sectioning 48,000 people.  That is an awful lot of

          23       people and if they're all affected by the same

          24       circumstances -- and I suppose really going to Europe

          25       was because we hadn't got the satisfaction we wanted
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           1       rather than from our point of view,

           2       understanding the Act, the legal niceties.  It was

           3       a place to go that we hadn't been to to try and get the

           4       decision reversed.  Because we felt that it couldn't be

           5       allowed to stand.  The same thing could still happen

           6       basically if he was ever out having a bad day in public

           7       or any other autistic person.

           8   DAME NUALA O'LOAN:  It is an appalling catalogue

           9       particularly in terms of the photographs which you

          10       produced in terms of the personal care issues which must

          11       have emerged.

          12   MR  E.:  No one has ever got to the bottom of

          13       that.  No one has taken any responsibility for it.  They

          14       just say the standard of care was a little lower than

          15       you might expect, and they wouldn't have an independent

          16       investigation.  We tried to get one of those in 2005

          17     when they introduced professional and institutional abuse into

          18       the safeguarding procedures but the trust blocked an

          19       independent investigation, so we were left with

          20       a serious case review which of course is only about

          21       them, the statutory bodies seeing how they worked

          22       together and if they could improve things in the future,

          23       not about what happened to him basically as an

          24       individual.  No blame is apportioned to anybody.

          25   DAME NUALA O'LOAN:  Can I ask you, is Mr H still with you?
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           1   MR  E.:  Yes, 14 and a half years now.

           2   DAME NUALA O'LOAN:  That is wonderful.  Can I ask you, what

           3       is your experience now of the mental health system as

           4       compared with the situation which you demonstrate so

           5       lucidly there?

           6   MR  E.:  Well, it is a bit difficult for us to

           7       get to grips with because -- what have we got now?  We

           8       have a Mental Capacity Act, which personally I think is

           9       discriminatory against people who never have capacity in

          10       the first place, because it is still very difficult for

          11       them to get access to -- they can't make wills, can't

          12       instruct people.  The Mental Health Act really is

          13       a mystery to me at the best of times.  So hopefully you

          14       know, we wouldn't have to come across that too much

          15       because now they have removed basically informal

          16       patients.  We are left with the deprivation of

          17       safeguards which we had initially felt if the same thing

          18       had happened now apart from the best interests part of

          19       mental capacity, it would leave him exposed to the same

          20       situation.  Maybe an urgent authorisation would have

          21       kept him in hospital for seven days, and once you start

          22       he is on a downward spiral again.

          23           Because originally he had 11 changes of medication

          24       in the first six weeks that he was there, so there would

          25       be nothing to stop something like that happening again.
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           1       It took Nearly 18 months for the medication reduction

           2       programme -- so the same thing: it would be a bad day

           3       in public, taken to hospital, kept for seven days

           4       minimum would be the worst thing, actually entering the

           5       system.

           6           So we have managed to get the code of practice

           7       changed for urgent authorisations so you have got to

           8       jump through all the hoops before you are granted

           9       authorisation.  So hopefully his best protection is his

          10       name and no one will touch him with a bargepole, but

          11       hopefully we won't have to find out.

          12           But I'm a bit worried that at the moment I hear --

          13       it is only hearsay -- that the Government have asked

          14       local authorities or local bodies, whether they are PCTs

          15       or local authorities, how many people might be, might

          16       come up with the deprivation and might need this

          17       authorisation side of things and the numbers were coming

          18       back at 200 to 300 an authority and that begs the

          19       question: what are they doing about that?  They have got

          20       those people, what are they doing about it now?  Surely

          21       they should be making applications to the court of
          22       protection already and that doesn't seem to be

          23       happening, if those are true numbers.

          24           So I don't think anyone has taken an awful lot of

          25       notice.
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           1   DAME NUALA O'LOAN:  So what you are saying so me is you are

           2       hearing anecdotally there may be 200 to 300 people who

           3       may need this required authorisation in each authority

           4       and there may be a significant problem which is still

           5       there which has not been addressed by the court

           6       findings.

           7   MR  E.:  No, because my understanding would be if

           8       you have somebody in that situation you should be

           9       approaching the court for protection anyway for

          10       a decision.

          11   DAME NUALA O'LOAN:  I think that is very helpful.

          12   PROFESSOR FRANCESCA KLUG:  Mr Robinson, I wonder if we could

          13       ask you to clarify how the European Court of Human

          14       Rights -- what the outcome was and to address that

          15       question about whether you think if the Human Rights Act

          16       had been on the statute book when the process began in

          17       1997 there might have been a different outcome and

          18       indeed you might not have had to have ended up in

          19       Europe.

          20   MR ROBERT ROBINSON:  I will certainly do my best.  I think

          21       Mr E. has described the circumstances at the point

          22       where he came to my firm and I think the tactical

          23       decision that had to be made at the outset, as

          24       Mr E. has indicated, was whether to go for habeas

          25       corpus or to go to what then would have been the
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           1       inherent jurisdiction of the family division to make

           2       orders in the best interests of mentally incapable

           3       adults, for whom for this purpose Mr H undoubtedly is

           4       one.

           5           And I think tactically the decision was made to go

           6       for habeas corpus which, as has been said, meant that we

           7       got on very quickly, we got on within 24 hours or 48

           8       hours within issuing of proceedings and that then

           9       carried through to the Court of Appeal where we got

          10       a decision in our favour and the effect of which, via

          11       the manager's hearing, was that Mr HL returned to Mr and

          12       Mrs E.
          13           One question that I think would be interesting to

          14       consider, but to which I certainly don't know the

          15       answer, is if post Human Rights Act I think we would

          16       have made the claim as an article 5 claim, a Human

          17       Rights Act claim, sorry, relying on article 5 and there

          18       have of course been post Human Rights Act cases

          19       concerning, all of them that I'm aware of, elderly

          20       people in nursing homes.  My impression is those cases

          21       haven't got on particularly quickly but rather have been

          22       dealt with in the kind of traditional family division

          23       way, that is, the court gets expert evidence and the

          24       whole process takes a long time.

          25   DAME NUALA O'LOAN:  Can you give us some indication of what
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           1       your experience would be in terms of the length of time

           2       it takes for the record.

           3   MR ROBERT ROBINSON:  I'm really not the best person but

           4       I understand it can take; these sorts of cases can take

           5       certainly up to a year to get on a final hearing, but

           6       I think if one were to look at the judgments in one or

           7     two of these cases, the JE v Surrey case, and the TG case, one

           8       might look at the judgment and see the timescale.

           9           And it was that we were trying to avoid because we

          10       believed that if we went to the family division for

          11       a best interest decision although we thought we

          12       ultimately might well succeed, and I think as the

          13       evidence finally came out I think we would have

          14       succeeded, it would have taken a very long time.  And of

          15       course Mr E. has alluded already to the concern

          16       that he and Mrs E. had that the longer the period that
          17       elapsed: one, of course the damage to Mr HL is continuing

          18       but two, there is the risk that this separation breaks

          19       that relationship with a man who doesn't speak and, you

          20       know, who has a whole range of psychological problems.

          21           So urgency, therefore, was required not simply in

          22       terms of legal niceties but I think there was a sense in

          23       which this case was urgent because there was a risk of

          24       irretrievable harm I suppose.

          25           So I raise that question if today we issue
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           1       proceedings under the Human Rights Act whether we would

           2       have had a speedy hearing of the kind that we got, and I

           3       don't know the answer to that.

           4   PROFESSOR FRANCESCA KLUG:  Just to interrupt you, presumably

           5       you could have still issued a writ for habeas corpus and

           6       added the article 5 point to give it additional merit.

           7   MR ROBERT ROBINSON:  I think that is right.  I suppose, and

           8       the truth is I'm not a good enough lawyer at least

           9       without looking such things up, but I wonder whether if

          10       really in substance the claim is an article 5 claim

          11       which ours was, whether it is legitimate to issue it as

          12       habeas corpus and I don't know the answer.  I expect you

          13       do,  whether in effect you will get habeas corpus if

          14       you can show that there is a breach of article 5 or

          15       whether article 5 is separate.  And if that is the case,

          16       then I suppose one's advice would have to be always join

          17       it with a habeas corpus.

          18           So that is the first thought I have, whether Human

          19       Rights Act could have slowed it down, but if your belief

          20       is it need not necessarily have done so, then that would

          21       deal with that point.

          22           Otherwise I do think that it is difficult in this

          23       case to say what our courts would have done with these

          24       facts if the Human Rights Act had been in force and

          25       I think the difficulty arises from a combination of on
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           1       the one hand, this elusive concept of deprivation of

           2       liberty particularly in relation to people lacking

           3       capacity and, therefore, I think it is difficult to

           4       predict what any judge would decide on a particular set

           5       of facts.  But two, and this was very much our feeling

           6       in the House of Lords, that I think we sensed that there

           7       is a definite deference to professionals.  You feel in

           8       the position of Mr and Mrs E. I think -- he will

           9       tell me if I misunderstood this -- that everyone starts

          10       from the position that these doctors, social workers and

          11       the like, they know what they are doing, they know what

          12       is best for someone like Mr HL and you, as they were

          13       referred to by Lord Goff in the House of Lords, as paid

          14       carers, that somehow you are always seen as someone who

          15       is more interested in yourself than in the best

          16       interests of the individual because surely if you are

          17       truly interested in their best interests you would be

          18       listening to the professionals, and I am afraid that

          19       culture I think runs right through the courts.  Of

          20       course in individual cases when the evidence is examined

          21       our courts are more than capable of finding if you like

          22       against professionals but I think …
          23   DAME NUALA O'LOAN:  And you would bring -- sorry to

          24       interrupt you, but you would bring the evidence in terms

          25       of bringing in experts who could contradict the --
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           1   MR ROBERT ROBINSON:  Sure, I think that is right.  So how it

           2       would have gone I think primarily depends on this issue

           3       of deprivation and one remembers that in the

           4       House of Lords where two of the Law lords did consider

           5       it in those terms they said they considered that he was

           6       deprived of his liberty, but in the Court of Appeal they

           7       didn't look at it in terms of the European Convention

           8       but applied a rather simplistic definition

           9       of detention and relied on that as a kind of homemade

          10       definition.

          11   PROFESSOR FRANCESCA KLUG:  This is of course before the

          12       Human Rights Act was in force.

          13   MR ROBERT ROBINSON:  Of course, yes.

          14   PROFESSOR FRANCESCA KLUG:  Why do you think, besides the

          15       culture you just described, are there any additional

          16       factors in your view to explain why the European Court

          17       of Human Rights took a different view?

          18   MR ROBERT ROBINSON:  I think I will go back to

          19       the beginning I am afraid.  One of the problems we

          20       caused ourselves by going on habeas corpus was within

          21       our own courts' jurisdiction, the question of best

          22       interests or whether he was receiving appropriate care,

          23       whether what was done was good or bad wasn't strictly an

          24       issue for the courts to determine.  And that, I think we

          25       felt very sorely indeed by the time we got to the
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           1       House of Lords where again Lord Goff I think proceeded

           2       entirely on the basis that because that wasn't an issue

           3       the assumption is, therefore, what was done was in his

           4       best interests, the clinicians were competent and so on.

           5           Once you got into the European Court of Human Rights,
           6       it seemed what I liked about that process was that they

           7       ask the questions, you could put in whatever you liked:
           8       Mr E. has referred to the ombudsman's report.  We

           9   got that [report] some way into that process.  We sent it off to

          10       them.  And you just put it in the post, they receive it

          11       and they did refer to it in their judgment.  And I think

          12       what appealed to them about it was it was authoritative,

          13       it was the health service ombudsman, it was objective

          14       and it dealt with, if you like, the clinical

          15       merits, if you like, best interests.

          16           And so when we got into the European Court of Human

          17       Rights I think we were less constrained by having

          18       started with habeas corpus. And the way they looked at

          19       deprivation of liberty, a whole range of factors came to

          20 bear on that issue, including, and I think this really[important],

          21       the very issues that mattered to Mr and Mrs E.:
          22       that this was to do with a human being who was having

          23       a very good quality of life and got sort of snatched and

          24       put in an institution. And the European Court of Human

          25       Rights weren't wanting to sort of keep stuff out.  On
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           1       the contrary, they let stuff in.  And so I think it was

           2       a very positive experience.

           3   PROFESSOR FRANCESCA KLUG:  We were just going to ask you

           4       a couple of general questions, either of you, to comment

           5       on about the Human Rights Act, and it is a very

           6       interesting point you make about him as a human being

           7       and what had happened to him because that is the essence

           8       of human rights and that it is meant to be purposive

           9       rather than technical and of course now there is

          10       considerable case law mental health built up under the

          11       Human Rights Act in this country from our domestic

          12       courts and possibly some of the cultural, I don't know.

          13       I would be interested in your impression if you have had

          14       the experience, maybe you haven't, but the possibility

          15       that the culture has been affected to some degree since

          16       this case was taken by having an overarching purpose of

          17       law which is meant to encourage our courts to look at

          18       the human being, as you put it.

          19           But as you know, I am sure you will recall when the

          20       Act was introduced you, Mr Robinson, in particular,

          21       a Scottish judge, Mr Justice McCluskey described as a

          22       "field day for crackpots, a pain in the neck for judges

          23       and a goldmine for lawyers".

          24           I wonder if you have had sufficient experience of

          25       the Act to comment on whether you think that that
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           1       prediction has been borne out in reality and if not how

           2       do you account for the continuing characterisation of

           3       the Human Rights Act in some of the media along similar

           4       lines to that judge?

           5           Mr E., do feel free to pitch in if you have any

           6       views on this as well, please.

           7   MR ROBERT ROBINSON:  Well, to speak from personal experience

           8       is to really limit myself and I suppose my sense of this

           9       is much more from reading judgments and reflecting on

          10       things actually within the mental health field.  And my

          11       impression is that our courts within that field have

          12       very definitely managed to limit, if you like, the

          13       impact of the Human Rights Act in terms of imposing

          14       additional legal requirements on professionals or for

          15       that matter saying that certain powers exercised under

          16       the Mental Health Act are in breach of the European

          17       Convention.

          18           So my sense is that with some fairly technical

          19       exceptions in the mental health field I think what

          20       I would say is that the Human Rights Act, the impact of

          21       it has been that our courts, and particularly the

          22       highest courts, the Court of Appeal, the House of Lords

          23       have reviewed judicially a number of aspects of mental

          24       health law and have found ways of reconciling those to

          25       the European Convention. And sometimes by saying that
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           1       this is convention compliant provided that the people

           2       exercising the powers go about it in the right way, and

           3       this is the right way.

           4           So on the one hand it hasn't, I would say, had the

           5       dramatic effect that perhaps some thought it might have

           6       but on the other, I would argue that it has created --

           7       sorry, I do think that what the judges have done is get

           8       away from just construing narrow legal powers on old

           9       public law principles and have, as I repeat myself,

          10       authoritatively said to the professionals involved in

          11       mental health law that you have to have these principles

          12       in mind, and those principles are human rights

          13       principles.

          14           Going beyond that, I see that as very positive and

          15       I think that my contact particularly with psychiatrists,

          16       which is mainly through giving them training on mental

          17       health law, my impression over the last few years is

          18       that this has been absorbed by consultant psychiatrists

          19       who of course are exercising these powers under the

          20       Mental Health Act.  And I think the arguments or the way

          21       of looking at things that our courts have articulated

          22       I think is persuasive and has taken in my opinion the

          23       professionals with it.  And I base that on my turning up

          24       and giving lectures on mental health law and finding

          25       people are very open to this.  It is not: oh well, now
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           1       we have now got to comply with X, Y and Z.  One thing is

           2       this unease in psychiatry: are we doctors or prison

           3       officers?
           4           So I see that as very positive and so if my kind of

           5       lawyer colleagues were to say to me: but look at it, it

           6       has hardly made any difference to anything in terms of

           7       powers, I would point to these broader considerations

           8       which I believe are terribly important.

           9           So that is -- I am afraid I have lost the question.

          10       I think I started to answer it but then ...

          11   DAME NUALA O'LOAN:  Mr E..

          12   MR  E.:  I wonder how long it would have taken

          13       the Government just with our Human Rights Act to change,

          14       to find the Mental Capacity Act and deprivation of the

          15       safeguards if it hadn't been for the European Court case

          16       because in the -- they had four years, was it four,

          17       five years from the House of Lords in 98 where they said

          18       the law was under active consideration to change it.

          19       Nothing at all happened except less in fact.  They

          20       didn't address the issues of Bournewood in the Mental

          21       Capacity Act at all.  Geneva Richardson's(?) panel for

          22       the Mental Health Review Act were told to disregard it

          23       and leave it out of their review.

          24   DAME NUALA O'LOAN:  It was outside the terms of reference

          25       for the Government.
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           1   MR  E.:  Yes, so rather than submitting anything

           2       to show they were actually changing the law to the

           3       European Court they couldn't because they hadn't done it

           4       in the two Acts and it still wasn't in any of those

           5       things, and when we won in Europe in 2004 nothing has

           6       been done.

           7           So if the Human Rights Act was coming in in 2000

           8       nothing at all had been done by the Government to change

           9       anything.  Would it have been changed at all if it had

          10       not been but it does make you ask the question: would

          11       any of these things have changed and they haven't

          12       -- We have been told quite a lot by lawyers that

          13       they knew about a gap in the law from the 1983 Act but

          14       no one had brought a case.  Well I don't know if anyone

          15       has brought one since either on the same lines so ...

          16   MR ROBERT ROBINSON:  Can I just come in.  Just to make an

          17       observation which really follows from what I was saying

          18       earlier because I think that the Government's difficulty

          19       in this area is that depending on how you interpret the

          20       HL judgment that if you have an interpretation that

          21       leans on the side of saying people who lack capacity who

          22       are subject to a high level of care within a residential

          23       setting are deprived of their liberty, if you lean that

          24       way, you bring within article 5 very large numbers of

          25       people. And I think there are a quarter of a million
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           1       people in the UK in care homes with dementia at any one

           2       time and I think socially, culturally we don't generally

           3   regard such people as detained. In the TG case, it was called an

           4       ordinary care home where only ordinary restrictions of

           5       liberty apply.  We don't generally regard such people as

           6       deprived of their liberty in the sense that we would

           7       regard a prisoner or a detained psychiatric patient and

           8       I think it has been terribly difficult for the

           9       Government starting with the HL judgment in 2004 to work

          10       out a set of proposals that will mean that those people,

          11       and Mr HL being one of them at the relevant time, who

          12       are deprived of their liberty get the safeguards but

          13       without bringing into the net, at additional expense and

          14       also I think additional worry for families and

          15       so on, large numbers of people who will get no benefit

          16       from it.

          17           And perhaps this is the point optimistically, just as

          18       a moment a ago I said I feel that what the judges in the

          19       Court of Appeal, the House of Lords have said about

          20       particular provisions of mental health law post-Human

          21       Rights Act, I in common with a lot of other lawyers in

          22       this field really look forward to the day that one of

          23       these deprivation of liberty cases gets to the Court of

          24       Appeal or the House of Lords because there is this hope

          25       that the judges will be able to do what I think the
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           1       Government has not been able to do. And in saying that I

           2       don't really mean to criticise the Government because

           3       I think it is the difference between a Government issuing
           4        guidance on the law and judges saying what the law

           5       is, so I think that the answer to Mr E.'s point,

           6       whether he will like it or not, one day I believe will

           7       come from the Court of Appeal or the House of Lords and

           8       I look forward to that.

           9   MR  E.:  Yes, I look forward to them

          10       straightening it out.  I just hope it is not HL.

          11   MR ROBERT ROBINSON:  I don't think it will be.

          12   MR  E.:  But there's lots of argument around the

          13       deprivation of liberty safeguards whether they really

          14       meet human rights and whether they do satisfy because

          15       there is no automatic right to a tribunal.  The

          16       individual has to apply for it.  Assuming they have

          17       managed to get themselves a representative.  They might

          18       be lucky but it is all a bit -- it is not quite as clear

          19       cut, is it, as a Mental Health Act?

          20   PROFESSOR FRANCESCA KLUG:  When you say there's lots of

          21       arguments about whether --

          22   MR  E.:  I can't see that you --

          23   PROFESSOR FRANCESCA KLUG:  What I meant was, what I was

          24       going to ask you is, when you said there are lots of

          25       arguments, among who?  Would you say among professional
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           1       carers and yourself there is -- you understand where I

           2       am going -- there is an absorption of human rights

           3       principles or since the Human Rights Act or not?  Would

           4       you say it is on the radar.

           5   MR  E.:  Actually I train volunteer advocates
           6       and visit a lot of care homes and have a lot to do with

           7       local authorities and I don't really find them talking

           8       about human rights at all.  I think they are faced with

           9       a whole, a never ending change of regulation in care

          10       homes and they are absorbed with that.  I don't know

          11       that they're looking.  They're saying if we're doing

          12       that, it is going to affect so and so's human rights

          13       .  They certainly have not got to grips with

          14       depriving anyone of their liberty yet.

          15   DAME NUALA O'LOAN:  That is a fundamental question, is it

          16       not?

          17   MR  E.:  I really don't think they have got to

          18       grips with that yet.  It is a huge document and it's

          19       incredibly complicated.

          20   PROFESSOR FRANCESCA KLUG:  What is, sorry?

          21   MR  E.:  The deprivation of liberty safeguards for a care

          22       home to absorb I think, especially the learning

          23       disability field which is where I am I suppose.  I can't

          24       really say much about dementia, how it affects those

          25       people.  And fortunately the area that I work in I would
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           1       have to say that most of -- more than most, 95 per cent

           2       of the homes that I visit you would be struggling to say

           3       you were depriving someone of their liberty.  But that

           4       is from me looking at it having been involved in quite

           5       a lot more than they have.  But I don't think they have

           6       actually worked out what it is anyway and, as I say, I

           7       don't hear anyone in meetings talking about people's

           8       human rights.  It is only about regulation and process

           9       but not the fact that they are ...

          10   PROFESSOR FRANCESCA KLUG:  We have heard evidence from

          11       a health trust where they are piloting what they would

          12       call a human rights approach to care for people with

          13       learning disabilities just as you describe and that

          14       involves training care workers, it involves working with

          15       the users to be aware of what the principles are

          16       encapsulated by the idea of human rights.  Do you think

          17       that would be helpful in your professional experience

          18       and if so do you think there is anything (a) the

          19       Government (b) the Equality and Human Rights Commission

          20       could do to promote such an approach?

          21   MR  E.:  Yes, there is a lot of local level

          22       promotion of rights, rights to privacy, right to family

          23       life, the concept of which is quite difficult for people

          24       to grasp.  They need things which are right there, right

          25       in their face really, what it actually means to them.
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           1       Not the words on the page.

           2   PROFESSOR FRANCESCA KLUG:  Sure.

           3   MR  E.:  As long as it is done with the example

           4       of their own life individually then, yes, it would make

           5       a lot of difference to them.  It would make them a lot

           6       more aware of what they were entitled to.

           7           But the concept of choice for a lot of people with

           8       learning disabilities is, it is going to take a huge

           9       amount of work because they are doing the things on

          10       a day-to-day level, a lot of people and trying to widen

          11       that is just a never ending job, you know.  It is just

          12       continuous job.

          13           But, yes, anything that promotes, gives them

          14       a choice and also to try and tell them what they are

          15       entitled to have as a citizen then that is good.  It is

          16       just the time.  It is just time and patience.

          17   DAME NUALA O'LOAN:  But in the course of that time and

          18       patience people's lives and liberty are in the craddle,

          19       as it were.  Mr Robinson, did you want to come in?

          20   MR ROBERT ROBINSON:  Well, I don't know that I can say

          21       anything much about that.  And certainly my sense of my

          22       contact that I have had, say, with NHS trusts, there is

          23       such a tendency that I have observed within these large

          24       organisations to rely very heavily on prescriptive

          25       policies. And that seems to me in some ways counter to
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           1       the sort of thinking, that rather flexible, and dare

           2       I say it, rather intuitive thinking that perhaps human

           3       rights and the Human Rights Act demands.  But what I haven't

           4       been involved in is, for example, training on human

           5       rights within such organisations and it may be that they

           6       have training programmes that capture that and one is

           7       simply acknowledging the difficulty for people to think

           8       along those lines.  And I think one must acknowledge

           9      that they are doing demanding jobs and have so many things to

          10       think about that to inculcate a sort of human rights

          11       culture I think must be difficult if it seems to them

          12       yet another thing that is being demanded of them.

          13           But as I say, from my contact certainly with consultant

          14       psychiatrists I feel the human rights culture seems to

          15       be penetrating there, but to me these are people who are

          16       used to thinking and have to think and perhaps in some

          17       ways have more time to think about these things, I don't

          18       know.

          19   MR  E.:  I think it is in the best interests for

          20       statutory bodies too because they seem to be constrained

          21       on the one hand by resources, whether it is people's

          22       time or money, so they are still very much thinking

          23       about their duty and their organisation, their statutory

          24       duty and organisational work together rather than --

          25       they are still taking people as a group and they are
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           1       still trying to provide for a group.  They are not

           2       looking at individuals yet, not as much as they should,

           3       not in the best interests of an individual, which is an

           4       expensive hobby when you are considering the best

           5       interests of 500 people in your care.  They haven't got

           6       to grips with that, and I still don't think although

           7       they have amalgamated health and social work teams, it

           8       is still very much them and us.

           9   DAME NUALA O'LOAN:  Can I ask you finally I think in terms

          10       of article 3 which you mentioned and degrading treatment

          11       which you weren't able to argue because of the way the

          12       case had been constructed, do you think in the people

          13       with whom you are working as a consultant, really as an

          14       adviser, there is an awareness now of the impact of

          15       article 3 and the demands that are made on the providers

          16       of care?

          17   MR  E.:  My immediate answer is I don't think

          18       they think of it in terms of human rights and an

          19       article.  I think they are much more aware of abuse of

          20       vulnerable adults and the safeguarding procedures to

          21       protect them from that treatment than they are thinking

          22       of it in terms of: oh this is article 3 of a Human

          23       Rights Act.  I think it is much more, it is further down

          24       the list.  It is a sort of more local thing.

          25   PROFESSOR FRANCESCA KLUG:  Would you find it helpful in your
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           1       professional work if the Equality and Human Rights

           2       Commission were providing guidelines, advice on

           3       application of human rights principles to care settings,

           4       people with learning disabilities, mental health issues?

           5   MR  E.:  Yes, or working with organisations that

           6       are already doing it.  I think the thing is it has to be

           7       consistently put, and if you are going to do it, with

           8       learning disabilities I think you have got to be

           9       consistent with how you present it.  You can't have one

          10       organisation promoting it however well and one doing it

          11       however well in another way.  I think that provides too

          12       much confusion.  I think it has to be consistent and

          13       everyone pitching in together to promote it but using

          14       one tool really or a set of tools to cover a wide range

          15       of level of disability.

          16   DAME NUALA O'LOAN:  Do you think the Government, the central

          17       Government itself has a role to play here?  I think

          18       about the Ministry of health and so on.

          19   MR  E.:  Yes, there is no reason why they can't

          20       expand on the work they have been doing with valuing

          21       people and maybe incorporating things, putting that in

          22       such a way to advance the human rights.

          23   DAME NUALA O'LOAN:  Okay.  Thank you very much for coming

          24       and giving us your time and your very considerable

          25       experience.  We appreciated your evidence.  And we will
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           1       send you the transcript of what you have said so you can

           2       correct any inaccuracies which you detect.  Okay.

           3   MR  E.:  Yes.  Thank you very much.

           4   PROFESSOR FRANCESCA KLUG:  That is extremely helpful.  Thank

           5       you very much.

           6    (10.38 am)

           7                  (The first session concluded)

CHILDREN’S LEGAL CENTRE 
TRANSCRIPT – 30.09.2008

8    (11.14 am)

           9   DAME NUALA O'LOAN:  Because we have hearings which are

          10       rolling we will have to stop at 11.45.  So I will start

          11       and I will introduce Professor Francesca Klug who is the

          12       lead commissioner from the Equality and Human Rights

          13       Commission and my name is Dame Nuala O'Loan.  You are

          14       most welcome.  I would like to thank you for coming to

          15       give evidence.  We did receive your report on the Right

          16       to Education.  The focus then is the extent to which

          17       human rights culture is developing among public

          18       authorities and the barriers to the culture developing

          19       and the role of the EHRC, and part of this inquiry is to

          20       enable the EHRC to formulate its human rights strategy

          21       for the next coming years.

          22           If there are any questions which we ask you to which

          23       you feel you can't give us a full answer if you want to

          24       come back and give us supplementary written evidence we

          25       would be more than happy.  We would ask you to do so
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           1       within 14 days.

           2           It is a formal legal inquiry under section 16 of the

           3       Equality Act.  There are strict rules in relation to

           4       disclosure by The Commission, particularly when it

           5       refers to individuals and we have our obligations to you

           6       under article 8 under the Data Protection.

           7           I think you were given the opportunity to give

           8       evidence in private but you have said you are content to

           9       give evidence in public.  That remains the case.  Thank

          10       you.

          11           If at any stage when you are answering questions you

          12       think you would wish to proceed in private if you would

          13       indicate that to me, we will then take that matter

          14       forward.

          15           Two practicalities.  One is that we have

          16       a palantypist who is recording your evidence for us and

          17       if you are using acronyms or abbreviations if you could

          18       explain them it will enable us to have an accurate

          19       record of your evidence.

          20           We do have a relatively tight time schedule and we

          21       may therefore ask you to answer another question rather

          22       than continue talking about the questions, so I trust

          23       you will understand that that is because we want to get

          24       maximum benefit really from your attendance here this

          25       morning.
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           1           It is our custom to give witnesses a two minute

           2       opportunity if they wish to make a public statement

           3       about their work.  So can I ask you whether you would

           4       like to do that.

           5   MS KIRSTEN ANDERSON:  I will give an introduction to the

           6       work we do at the Children's Legal Centre and our roles

           7       as well.  My name is Kirsten Anderson.  I'm Head of

           8       Research and Communications and my colleague is

           9       Alison Fiddy and she is our Deputy Practice Manager and

          10       Alison has a lot of experience in giving legal advice

          11       and representation for children and young people and

          12       their parents and carers and particularly in the area of

          13       education law.

          14           The Children's Legal Centre is a national

          15       independent charity committed to promoting children's

          16       rights in the UK and also worldwide, and one of the

          17       things that we do is provide legal advice and

          18       representation to children and people that work with

          19       them and their parents.  And we have particular

          20       expertise in education law, and in fact are one of the

          21       leading providers of advice and case work in England in

          22       education law.

          23           I will just give you a bit of an introduction about

          24       the report that we have submitted as well.  The report

          25       measures the Government's implementation of the right to
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           1       education in England against the international standard

           2       of the right to education.  It was originally submitted

           3       as an alternative report to the committee on the rights

           4       of the child as part of their periodic review which took

           5       place last week of the UK Government and we thought it

           6       would also be useful for The Commission to receive

           7       a copy.

           8   DAME NUALA O'LOAN:  Thank you.

           9   MS KIRSTEN ANDERSON:  And so basically it measures laws and

          10       policies and also evidence of how education law is

          11       implemented in practice through empirical research and

          12       statistics and things like that to really measure how

          13       the Government is doing in implementing education law

          14       and practice in England.

          15           So what I thought I would do is give a rundown of

          16       the key findings in the report and Alison and myself

          17       will share, according to our particular areas of

          18       expertise, sort of presenting different areas of the

          19       report.

          20   DAME NUALA O'LOAN:  We have actually read the key findings

          21       so can we ask you a few questions and if we don't deal

          22       with the issues you can come back to it.

          23   MS KIRSTEN ANDERSON:  Yes.

          24   DAME NUALA O'LOAN:  And we really want to focus now on your

          25       key findings and I wanted to ask you what have been the
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           1       three most significant impacts of the Human Rights Act

           2       on issues of concern to children and their carers and

           3       parents, and can you give us examples of where clients

           4       have successfully used human rights arguments to achieve

           5       changes without having to go to court.  So the three

           6       most significant impacts that you have seen.

           7   MS ALISON FIDDY:  I suppose one of the cases that we have

           8       taken forward is the case of A v Essex County Council

           9       which was a freestanding human rights claim and

          10       I suppose that was key for us in terms of the judgment

          11       because we were trying to argue that this child who was

          12       severely autistic, had epilepsy and emotional

          13       behavioural difficulties and very significant

          14       communication difficulties was denied an education

          15       because the school was unable to meet his needs and he

          16       was simply left at home for more than 12 months with

          17       nothing but two baskets of sensory toys and

          18       unfortunately that was considered to be adequate in

          19       terms of the article 2 protocol 1 right to education.

          20           So that has been a sort of key impact of the Human

          21       Rights Act.  We had hoped that we would be able to

          22       establish that that was a breach but unfortunately we

          23       weren't able to do so.

          24   DAME NUALA O'LOAN:  Was that in the High Court or did you go

          25       beyond that?
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           1   MS ALISON FIDDY:  That case went to the high court

           2       originally and it ended up in the Court of Appeal.

           3       I believe that was the judgment we had this year.

           4   PROFESSOR FRANCESCA KLUG:  Are you hoping to pursue it any

           5       further.

           6   MS ALISON FIDDY:  I don't know at this stage.  I mean, the

           7       biggest issue for us is public funding.  We had quite

           8       a significant difficulty with securing public funding

           9       from the Legal Services Commission to take that case

          10       forward.  It was originally one of five which all

          11       involved children with complex special educational needs

          12       who were out of education for periods of between

          13       six months and three years, and the case of A was

          14       I suppose the strongest of the five and we were only

          15       granted funding to pursue that, and in fact it was

          16       pursued really on a pro bono basis because we were

          17       unable to secure public funding to take it all the way

          18       forward.

          19           So that was a really big issue.  And I suppose

          20       another key problem that we face in terms of funding is

          21       the fact that there is no public funding available for

          22       tribunal representation before the special educational

          23       needs and the disability tribunal.  We are very lucky to

          24       have charitable funding from the BBC Children In Need

          25       appeal which we have managed to secure for
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           1       a considerable number of years now, so we are able to

           2       pursue appeals to the tribunal under legal help and we

           3       provide the representation element under that charitable

           4       funding.  But we are increasingly finding that local

           5       authorities employ lawyers or barristers to represent

           6       them at those hearings and particularly when you are

           7       pursuing a case that involves an appeal for

           8       a residential specialist school which could cost in the

           9       region of £200,000 a year obviously the local authority

          10       is going to do everything in its power to oppose that,

          11       and it's a fact that many parents of children of special

          12       educational needs have special educational needs

          13       themselves and are faced with a very difficult situation

          14       of trying to pursue a case through the tribunal process

          15       which although is designed to be informal is of course

          16       quite a daunting task.

          17           So that is something that we are very keen to see

          18       changed and perhaps if it could even be an exceptional

          19       circumstance criteria.

          20   MS KIRSTEN ANDERSON:  At the centre we do face a number of

          21       challenges in making claims against local authorities

          22       and trying to fulfill a child, a client's right to
          23       education and there's a number of reasons for that

          24       really.

          25   MS ALISON FIDDY:  We often pursue judicial reviews of local
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           1       authorities and we will generally attach a human rights

           2       claim as part of that judicial review, whether that be

           3       an article 8 issue or an article 2 protocol 1 depending

           4       on the nature of the work.  We do educational work but

           5       we also do family work which has quite a strong

           6       crossover with education work, and I suppose it is an

           7       unconventional type of work because we take instructions

           8       directly from young people and the majority of that will

           9       be homeless children which the local authority is

          10       refusing to accommodate under the Children Act.

          11   DAME NUALA O'LOAN:  Have you been successful?

          12   MS ALISON FIDDY:  Very successful.

          13   PROFESSOR FRANCESCA KLUG:  Can you give us some more

          14       examples?

          15   MS ALISON FIDDY:  In terms of accommodation cases, do you

          16       mean?

          17   PROFESSOR FRANCESCA KLUG:  Any cases where you have used the

          18       human rights law.

          19   MS ALISON FIDDY:  I would say that probably on a fortnightly

          20       basis we will have at least one case come in which

          21       involves a young person who has had a relationship

          22       breakdown with their parents or has been kicked out of

          23       the home and has nowhere to go.  They may be sleeping in

          24       a car, maybe sofa surfing, which is a common term we

          25       use, and we have to often do out of hours emergency
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           1       applications to the High Court and that will often have

           2       a human rights element attached to it, and we have very

           3       successful outcomes with our out of hour’s applications.

           4   DAME NUALA O'LOAN:  Why do you say local authorities in

           5       a way go as far as getting into court, which is a costly

           6       process for them?

           7   MS ALISON FIDDY:  Because I think it is cheaper than the

           8       cost of accommodating children in the long-term.  The

           9       particular difficulty is for children who are around the

          10       age of 15 or 16 because of course if you secure

          11       accommodation for them for over 13 weeks they're going

          12       to be entitled to leaving care provision which means the

          13       local authority will then have their duty towards them

          14       potentially up to the age of 25.  So that is

          15       a definitely a significant consideration for them.

          16   PROFESSOR FRANCESCA KLUG:  On what basis do you think you

          17       win those cases generally?  What is the killer argument

          18       if there is one?

          19   MS ALISON FIDDY:  I suppose our real argument is that these

          20       children are children in need within the

          21       meaning of section 17 of the Children Act and we are

          22       able to satisfy the criteria for accommodation 

          23       under section 20 because although the parent is

          24       available, they are unwilling to provide accommodation

          25       to the child.  It may be that there is violence at home,
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           1       various considerations but I think because we are able

           2       to satisfy that statutory duty we are able to establish

           3       that.

           4           And I am afraid that we still do suffer difficulties

           5       with implementing the orders.  We often have to go back

           6       to court and even at the point of obtaining an order we

           7       will contact the duty social worker, explain that there

           8       is an order and we have faced duty social workers

           9       saying, "Well it's still our decision whether we

          10       accommodate this child" to which we have to explain that

          11       there is a court order in place and of course they will

          12       be in contempt of court if they don't.  We had one case

          13       where we were looking at getting a penal notice attached

          14       which would have named local authority officers who

          15       potentially could have been arrested.

          16   DAME NUALA O'LOAN:  Is the problem lack of accommodation or

          17       is the problem something wider?

          18   MS ALISON FIDDY:  I think it is about resources and I think

          19       that it is about pressure from the more senior members

          20       of staff in the local authorities who obviously -- that

          21       then filters down to the staff working on the ground and

          22       you know, they have clear directives and I think that's

          23       the biggest problem.

          24           It is a problem we also face with our education

          25       cases because certainly in the statementing process we
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           1       are convinced that there are many local authorities who

           2       operate informal and unwritten policies to refuse every

           3       request for a statutory assessment of a child's special

           4       educational needs and the reason I think is that where

           5       a parent does appeal these local authorities generally

           6       cave in and will agree to the assessment prior to it

           7       going before a tribunal.  And they are cases where there

           8       is very strong evidence that the child's needs are

           9       such that they cannot be met out of the school's own

          10       resources.  They need the additional support of

          11       a statement.

          12   DAME NUALA O'LOAN:  My question to you actually was, cases

          13       where you haven't had to go to court but where the

          14       existence of the Human Rights Act and the arguments have

          15       been sufficient.  Can you give me any examples of that?

          16   MS ALISON FIDDY:  I suppose one example I can give you

          17       relates to our work with the Traveller community.  We

          18       have developed very strong links with the local

          19       Traveller community and we have recently taken

          20       forward a very successful Local Government Ombudsman

          21       complaint which involved strong article 8 arguments.

          22       The case involved a report that was published by the

          23       planning officer in relation to enforcement notices

          24       issued against the residents of the Traveller site.  It

          25       was used in order for the council to then make
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           1       a decision about what action to take to enforce those

           2       notices and the solicitors acting for the Travellers in

           3       terms of their eviction asked each of them for

           4       information about their personal circumstances which may

           5       then support their claims to remain.

           6           Unfortunately, well in, I suppose, good faith the

           7       solicitors forwarded this information to the council

           8       which reproduced it in the report which was handed out

           9       to the public and published on the council's website.

          10       It included statements of special educational needs.  It

          11       included medical reports.  It included the names, ages,
          12       dates of birth, addresses and school names of each of

          13       the children on the site.

          14           We took it forward as a Local Government Ombudsman

          15       complaint.  There was a very lengthy investigation which

          16       was successful.  We had our complaint upheld.  We took

          17       three cases actually for the parents who had had huge

          18       amounts of information published about their children.

          19       One of the parents unfortunately at the time the report

          20       was published she had a son who had a very rare lung

          21       condition and by the time we took the case on he had

          22       unfortunately passed on and it was a very emotional

          23       claim for her.

          24   DAME NUALA O'LOAN:  Did they get compensation?  They are

          25       major breaches.
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           1   MS ALISON FIDDY:  The recommendation was that there should

           2       be a written formal apology and £300 compensation to our

           3       three clients.  We made strong representations about the

           4       fact that that was a very low amount and we felt

           5       actually the child protection implications of what had

           6       happened was so severe.  I think this practice is quite

           7       widespread, I'm not sure that the

           8       lawyers that necessarily deal with planning issues are

           9       aware of the kind of child protection and education

          10       issues.  The Local Government Ombudsman said we are not

          11       there to act as a deterrent and we are not there to hold

          12       other councils accountable in a sense.  So we weren't

          13       successful in that.  The council itself decided not to

          14       adhere to the recommendations of the ombudsman.

          15           And we have since had a report published by the

          16       ombudsman.  There has been information leaked to the

          17       press by the council which has been referred to in the

          18       document published, the report published by the

          19       ombudsman, which is a public document and is available

          20       on the ombudsman's website.  That was published on

          21       9 July and the council then had another opportunity

          22       within three months to decide what to do and they

          23       resolved in the middle of September to stand by what

          24       they decided.  They will provide a written apology

          25       although they believe they still acted in good faith but
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           1       they will not provide the compensation.

           2           We are now battling to secure public funding in

           3       order to judicially review that case but we are not

           4       having a lot of success with that.

           5   PROFESSOR FRANCESCA KLUG:  Could you just clarify, the

           6       relevance of the Human Rights Act article 8 presumably

           7       to those findings.

           8   MS ALISON FIDDY:  We were arguing that there were article 8

           9       issues in relation to the publication of that material.

          10   PROFESSOR FRANCESCA KLUG:  This is for the record you see.

          11   MS ALISON FIDDY:  Of course, yes.  So it was very successful

          12       in terms of the complaint being upheld in its entirety

          13       but the remedy unfortunately has not been satisfactory

          14       and we are now looking at ways to remedy that.

          15   PROFESSOR FRANCESCA KLUG:  Thank you.  You indicated that

          16       one of the barriers that you face in taking cases,

          17       generally Human Rights Act cases, which is obviously the

          18       focus of our inquiry in particular, is resources.  Could

          19       you tell us any other barriers as far as you are

          20       concerned in taking cases or promoting the Human Rights

          21       Act or using it successfully as part of your work?

          22   MS ALISON FIDDY:  I suppose one of the problems is of course

          23       being able to take a claim as a freestanding claim

          24       rather than to have to attach it to another claim.  That

          25       can make things difficult.  There are cases which we see

                                            48

           1       on a regular basis where we would consider there have

           2       been clear article 2 protocol 1 breaches but we from our

           3       experience in A v Essex County Council know that

           4       argument is not going to succeed, and I think you would

           5       find actually if you read the case that the facts of

           6       that case were quite terrible and that that child was

           7       left for such a lengthy period of time.  I mean it was

           8       a situation where he suffered clear psychiatric damage

           9       as a result of not being in school and having no

          10       stimulation.  There is psychiatric evidence of that.  He

          11       resorted to quite severe self harming which resulted in

          12       him having to wear splints on his arm so he couldn't hit

          13       his face and scratch his skin and yet we were

          14       unsuccessful.

          15   PROFESSOR FRANCESCA KLUG:  Did you consider taking the case

          16       to the European Court of Human Rights?

          17   MS ALISON FIDDY:  I think we may well consider that.  We do

          18       currently have a case that is waiting to go to the

          19       European Court of Human Rights which relates to

          20       exclusion.

          21   MS KIRSTEN ANDERSON:  It is quite a lengthy process though.

          22   MS ALISON FIDDY:  Absolutely.  I suppose we haven't heard

          23       anything for a year or so now.  Really since.

          24   MS KIRSTEN ANDERSON:  And when we are looking at a child who is

          25       out of education, particularly a very vulnerable child
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           1       then it is not really a good remedy for that in

           2       individual cases.

           3   MS ALISON FIDDY:  I think the other difficulty is that where

           4       you are seeking damages under the Human Rights Act they

           5       are generally quite nominal which means we can't get

           6       public funding for the damages because they will say the

           7       cost of taking the case is greater than the damages that

           8       would be secured.

           9   MS KIRSTEN ANDERSON:  Can I just add in that case as well it

          10       seemed that the court, just from having read the

          11       judgment, it seemed that the Court of Appeal allowed the

          12       local authority quite significant discretion in

          13       determining what amounted to suitable education.  Would

          14       you agree with that as well?

          15   MS ALISON FIDDY:  Absolutely.  It was about having a system.

          16       Whether or not that system was effective or not it was

          17       determined that actually having a system was sufficient

          18       which creates a huge barrier for us.

          19   PROFESSOR FRANCESCA KLUG:  I know that you do policy work as

          20       well as advocacy work.  I would be interested in any

          21       barriers in using the principles of the Human Rights Act

          22       in your policy work, whether that is external

          23       environment as being unfavourable or whether it is in

          24       a situation like this, whether there is any leeway, for

          25       example, to argue with the local authority about the
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           1       nature of their commission rather than rely on case law

           2       which of course sometimes is and sometimes is not

           3       successful.  So any problems and difficulties you

           4       encounter with that area of your work would be useful

           5       for us to record.

           6   MS KIRSTEN ANDERSON:  Resources is another -- is an issue

           7       for our policy and research section as well.  We are

           8       quite small, the policy and research team, and the

           9       main part of the Children’s Legal Centre’s work does involve 
                  individual case work

          10       but I have used, I do generally use human rights

          11       principles and standards and provisions of the Human

          12       Rights Act when, for example, I am drafting responses to

          13       Government consultations.  I will often measure guidance

          14       against the provisions of the Human Rights Act and make

          15       a submission where I have highlighted inconsistencies

          16       between the guidance and the Act.

          17           But we are quite small and under resourced, that

          18       part of the centre.

          19   PROFESSOR FRANCESCA KLUG:  You obviously rely a lot on the

          20       Children Act, quite rightly so, in your work.  I am

          21       interested to know whether you think the Human Rights

          22       Act has any added value for you over the Children Act

          23       and likewise, I know a lot of your sort of broader

          24       advocacy in the broader sense of the work is under the

          25 framework of the European Convention and convention on the Rights 
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           1     of the Child.  I am interested to know similarly whether

           2       you feel that the Human Rights Act, the European

           3       Convention adds any value to what you are able to do by

           4       using the unincorporated UN Convention on the

           5       Rights of the Child, unincorporated into our law of

           6       course.

           7   MS KIRSTEN ANDERSON:  It certainly helps as far as advocacy

           8       and policy work goes.  The Convention on the Rights of

           9       the Child, if I can just deal with that first.  For

          10       example, this report that we have written on the state

          11       of education in England which will be used as an

          12       advocacy tool, I mean, in measuring the UK education law and

          13        practice in England

          14       against the international standard I think it is quite

          15       a powerful tool in advocating for change and also, for

          16       example, I mean we do use the Children Act quite a lot

          17       but not all of the Children Act conforms with the

          18       international human rights standards.  So I think it is

          19       important to constantly bear that in mind and constantly

          20       measure the laws of practices in England against the

          21       international standards.  I think it is a powerful

          22       advocate's tool.  Whether it is heeded by the Government

          23       or not is another story but it is certainly something

          24       that we can use and that we think can be quite powerful.

          25   MS ALISON FIDDY:  We also have been involved in the past in
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           1       child impact assessments which would look at bills

           2       coming through Parliament and the impact they would have

           3       on children and certainly the Human Rights Act

           4       impacted on that.

           5   PROFESSOR FRANCESCA KLUG:  My question is: does it add

           6       anything to you, given that you have the European

           7       Convention as a policy evaluating the Children Act

           8       together, does the human rights add anything to your

           9       approach to your work?  We discussed the case law but

          10       does it add anything to you or do you rely primarily on

          11       the Children Act and the Children's Convention?

          12   MS KIRSTEN ANDERSON:  In the policy research division we do

          13 rely on the UN Convention of the Rights of the child and the Human

          14       Rights Act, as I mentioned earlier, in doing policy work

          15       and responding to the Government consultations.  We

          16       often use the international standards to measure new

          17       guidance and new laws and to highlight areas where the

          18       laws and guidance are not in compliance with human

          19       rights.

          20   PROFESSOR FRANCESCA KLUG:  So you see them as complimentary?

          21   MS KIRSTEN ANDERSON:  Yes, and also a way to measure

          22       domestic law as well against international standards.

          23       So we do use it in that way as well.

          24   DAME NUALA O'LOAN:  I have heard what you said about the

          25       difficulty of getting funding.  You talked about the

                                            53

           1       Children In Need funding I think and obviously you are

           2       seeking legal aid to take cases.  But one of the things

           3       that has been said to us in these evidence sessions is

           4       that people sometimes fear to mount a particular

           5       challenge because they fear loss of income from the

           6       bodies who provide their funding.  So do you get funding

           7       from any bodies who might be threatened by the cases you

           8       might bring and if that is the case have you had that

           9       experience?

          10   MS ALISON FIDDY:  No, I mean, we are funded primarily by the

          11       Government in terms of Legal Services Commission

          12       contracts, so there are situations, for example, in my

          13       Traveller case and also in our case that we pursued
          14       which was the freestanding human rights claim where we

          15       were on the verge of having to judicially review the

          16       Legal Services Commission.  So I suppose that would be

          17       a situation where we would find ourselves in

          18       difficulties and in the past we have received some

          19       funding from Essex County Council but I don't think that

          20       was withdrawn because of challenges we mounted against

          21       them.  I think that was simply the funding came to an

          22       end.  And I would say generally the other funding that

          23       we receive through the lottery, through the children's

          24       fund, through other sort of organisations local to us

          25       and national organisations are those that we would work
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           1       alongside rather than against.

           2   DAME NUALA O'LOAN:  Okay.  Do you want to add anything to

           3       that, Ms Anderson?

           4   MS KIRSTEN ANDERSON:  No, I don't think so.

           5   DAME NUALA O'LOAN:  Can I move you on then to this question

           6       of people and people's understanding of human rights.

           7       I want to concentrate on the Act all right.  Have you

           8       had the situation where you have had to explain to

           9       people that their issues are human rights ones and that

          10       the Children Act doesn't cover the issue which they

          11       are facing but that the Human Rights Act does give, them

          12       if you like, a deeper coverage and that therefore those

          13       are human rights issues?

          14   MS KIRSTEN ANDERSON:  Do you mean clients?

          15   DAME NUALA O'LOAN:  Yes.

          16   MS ALISON FIDDY:  I would say it was more likely to be the

          17       reverse actually.  We often have -- we run a national

          18       telephone advice line and because there are a shortage

          19       of education lawyers in the country we are one of two

          20       providers of that national telephone advice line, so it

          21       is non-face-to-face assistance.  We often receive

          22       telephone calls from parents who say they believe their

          23       child's human rights have been breached and we then have

          24       to explain to them, actually that is probably not what

          25       is happening.  And so I think that there is
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           1       a significant lack of understanding amongst the public

           2       about what the Human Rights Act means for them and the

           3       implications of it.

           4           I suppose in the cases I was referring to, the five

           5       cases and the one that we were able to take forward that

           6       would have been a situation where we would have tried

           7       alternatives under the Education Act

           8       but we had to explain to the clients

           9       concerned that they were Human Rights Act issues.  And

          10       that can be very difficult and certainly the parents of

          11       the child in A had learning difficulties themselves and

          12       it was very difficult to explain to them.

          13   DAME NUALA O'LOAN:  What was their reaction?  How did they

          14       deal with it?

          15   MS ALISON FIDDY:  Their view was very much, although their

          16       child's case had been resolved by then, he was in

          17       a school place, he has been very successful in

          18       a residential school and he has made enormous progress,

          19       they were of the view that they would hate for this to

          20       happen to anybody else and that is why they wanted to

          21       pursue the case.

          22   DAME NUALA O'LOAN:  Yes.  I understand now.  Thank you very

          23       much.

          24   PROFESSOR FRANCESCA KLUG:  We are coming unfortunately to

          25       the end of the time that we have, but I really wanted to
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           1       just ask you one round up question which is: what more

           2       do you think (a) the Government and (b) the Equality and

           3       Human Rights Commission can do to promote human rights

           4       in a way that is useful for your clients?

           5   MS ALISON FIDDY:  I think one of the problems we really face

           6       is with looked after children and I would certainly like

           7       to see a greater level of rights for looked after

           8       children.  I am currently on the lookout for a test

           9       case in fact which I am sure will come at some point but

          10       I mean the Children's Legal Centre has the opportunity

          11       to be quite innovative and we do look for test cases to

          12       run in a way which perhaps private organisations don't.

          13           In education, the rights primarily rest with the

          14       parents rather than the children and that creates

          15       problems for children who are in local authority care.

          16       Now, there is a real anomaly actually in the law in

          17       terms of who constitutes a parent because in education

          18       law a parent is purely a carer.  They don't have to be

          19       a biological parent.  And so where you have got a child

          20       who is looked after with foster carers all those rights

          21       are vested in the foster carer.  The problem is when you

          22       have a child in a children's home if they had an issue

          23       about their education, the fact that they wanted to go

          24       they would have no right of appeal to the Special Needs

          25       and Disability Tribunal and they don't have a carer or
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           1       a parent or someone who could cover their role which

           2       means the reliance is placed on their social worker and

           3       they would be challenging their own authority.

           4   DAME NUALA O'LOAN:  Have you had that experience?

           5   MS ALISON FIDDY:  That is something that we have had

           6       experience of but we haven't taken it forward because

           7       actually the local authority folded, but that is a case

           8       that I would certainly like to run in order to see how

           9       it was dealt with by the tribunal and by the courts

          10       because of course they don't have any standing to take

          11       a case but they are left in a position where they don't

          12       have anybody else who can take the case and they may

          13       have very valid reasons for needing to do so.

          14           And I think there is certainly convention issues in

          15       terms of the European Convention and certainly Human

          16       Rights Acts.

          17   PROFESSOR FRANCESCA KLUG:  More directly in terms of my

          18       question is there more do you think -- what would you

          19       like to see?  Obviously also there is always more, but

          20       if you would like to name one or two things which you

          21       would like (a) the Government and (b) the Equality and

          22       Human Rights Commission to do, very specifically in

          23       relation to promoting human rights of your clients,

          24       please this is an opportunity to say what it is.

          25   MS KIRSTEN ANDERSON:  I mean a greater incorporation of
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           1       human rights principles into, for example, areas of

           2       education law and child law.  That would be a great

           3       start I think.

           4   MS ALISON FIDDY:  Absolutely.

           5   PROFESSOR FRANCESCA KLUG:  Okay.  Thank you.

           6   MS KIRSTEN ANDERSON:  If we think of anything else, I mean

           7       it is okay to make written submissions, is it not?

           8   PROFESSOR FRANCESCA KLUG:  Absolutely it is.

           9   DAME NUALA O'LOAN:  I would just like to ask you a couple of

          10       final questions.  One is I don't know whether you have

          11       considered the requirements for comprehensive area

          12       assessment and whether you think that would make any

          13       difference to local authority decision making or to the

          14       approaches to decision making.

          15   MS ALISON FIDDY:  I'm not quite sure what you mean by that.

          16   DAME NUALA O'LOAN:  This is a new provision which requires

          17       integrated and comprehensive area assessments.  We will

          18       leave that one then and I will move on to a question

          19       which really arises from the Children's Commission which

          20       you have probably seen and they suggested rather that

          21       the United Kingdom Government should adopt children's

          22       impact assessments of policies and legislation.  You

          23       mention I think that you do use children impact

          24       assessments.  Do you see any sign that the Government

          25       are contemplating that?  And how do they react if you
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           1       refer using your children impact assessments to their

           2       policy consultations?

           3   MS KIRSTEN ANDERSON:  I am not aware of any steps that the

           4       Government has taken to introduce that kind of system

           5       but I think it is a very valuable way to ensure that new

           6       laws and policies and guidance notes do adhere to or

           7       respect children's rights and adhere to the Human Rights

           8       Act and to the international convention.

           9           I don't know if we had anything specific to say

          10       about ...

          11   MS ALISON FIDDY:  All I would say is that we monitor

          12       Government consultations on a very regular basis and we

          13       respond to them.  We identify members of staff within

          14       the centre with particular expertise and we regularly put

          15       in submissions on those consultations.  What the impact

          16       of that is I don't know.

          17   MS KIRSTEN ANDERSON:  It is difficult to judge.

          18   MS ALISON FIDDY:  It is very difficult to judge.

          19   DAME NUALA O'LOAN:  But if you had a success I presume you

          20       know about it.

          21   MS ALISON FIDDY:  Yes, I suppose that is right.  We are

          22       currently trawling through the admissions code of

          23       practice at the moment which is ...

          24   DAME NUALA O'LOAN:  Okay.  Thank you both very much for

          25       coming.
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           1   MS ALISON FIDDY:  I know you were quite interested, would it

           2       be helpful to have a copy of the final report of the

           3       Traveller case?

           4   DAME NUALA O'LOAN:  Yes, thank you very much indeed.  Thank

           5       you.  We will incidentally send you copies of the

           6       transcript of your evidence so that you may wish to

           7       correct any ...

           8    (11.50 am)

           9                  (The second session concluded)

DEPARTMENT FOR CHILDREN, SCHOOLS AND FAMILIES
TRANSCRIPT – 30.09.2008

10    (12.04 pm) 
          11   DAME NUALA O'LOAN:  Good morning, everybody.  You are most

          12       welcome to this gathering session which is part of the

          13       wider formal inquiry into human rights in England and

          14       Wales.  If I could introduce Professor Francesca Klug

          15       who is the lead commissioner from the Equality and Human

          16       Rights Commission on this inquiry and my name is

          17       Dame Nuala O'Loan.  I am chairing the inquire.

          18           The focus really for us is the extent to which

          19       a human rights culture is developing and we are

          20       therefore particularly interested to explore further the

          21       evidence which has been provided by your department

          22       about your contribution to the MOJ memorandum of

          23       evidence which we called specifically in relation to the

          24       impact of the human rights on policy, the impact of the

          25       Act on the work of your agencies NDPBs et cetera and
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           1       police forces and the role of Government in fostering

           2       development of the human rights culture in England and

           3       Wales.

           4           We accept and know that Government and public

           5       authorities have generally been fostering and promoting

           6       the human rights culture.  So we do want to hear

           7       evidence and reference to specific issues and we want to

           8       examine how human rights considerations are impacting on

           9       the issues and we will raise specific issues with you.

          10           If there are any questions to which you feel you

          11       can't give us a full answer today, we would be more than

          12       happy to accept evidence in writing if you could do so

          13       within 14 days it would be of assistance.

          14           It is a formal legal inquiry under section 16 of the

          15       Equality Act and there are strict rules in relation to

          16       disclosure by The Commission of information,

          17       particularly where it relates to individuals.  We are

          18       also aware that we have our article 8 Data Protection

          19       Act responsibilities.

          20           You were given the opportunity to give evidence in

          21       private when you were invited but you indicated that you

          22       were content to give evidence in public.  Can I check

          23       that that does remain the case.  Yes, you are all

          24       nodding.

          25           If at some stage you think it would be useful to
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           1       give evidence to us in private then if you indicate that

           2       to us we will take it forward.

           3           Two practicalities.  One is that we have

           4       a palantypist who will provide us with a transcript of

           5       your evidence and I would ask you to bear that in mind

           6       and to speak clearly and slowly and if you use

           7       abbreviations or acronyms if you could explain those for

           8       her so we get an accurate transcript of your evidence.

           9           And we do have a tight timescale.  I am conscious

          10       there are five of you.  There is a lot of evidence to

          11       hear from you.  If we ask you to curtail an answer it is

          12       simply because we want to ask you yet another

          13       interesting question and I hope you will bear with us.

          14           We usually invite organisations if they wish to do

          15       so to make a two-minute opening statement.  Does anybody

          16       wish to make that statement?

          17   MR PAUL KISSACK:  Only if it would be useful to explain who

          18       you have in front of you.

          19   DAME NUALA O'LOAN:  We have a list of responsibilities.  If

          20       you can add to the responsibilities.  I think Ms Katie

          21       Driver is the senior human rights champion; is that

          22       right?

          23   MR PAUL KISSACK:  I am.

          24   DAME NUALA O'LOAN:  You are, right.

          25   MR PAUL KISSACK:  And Katie works with me running the
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           1       Equalities and Diversity Unit within the department.

           2   DAME NUALA O'LOAN:  Okay.  Thank you.  Do you want to add

           3       anything in terms of your responsibilities?

           4   MR PAUL KISSACK:  I don't think so specifically.  Just to

           5       give you a sort of flavour.  Katie and I work in the

           6       centre of the department overseeing policy making in the

           7       broader sense from the centre including the role of

           8       human rights within that and we are supported by Daniel

           9       from the Legal Adviser's Office in carrying out that

          10       function.

          11           Helen and Andrew are policy leads in particular

          12       areas so hopefully we will be able to pick up some of

          13       the kind of case study examples that you are probably

          14       interested in.

          15           It is quite difficult to get a particularly broad

          16       spread even with five people so there may be areas we

          17       will have to give you written evidence afterwards but we

          18       will do our best.

          19   DAME NUALA O'LOAN:  That is most helpful.  Thank you very

          20       much.  Can I move then to ask you, if you could tell us

          21       how does the Human Rights Act impact on your policy

          22       formation and your provision of support for those who

          23       are delivering your policies?

          24   MR PAUL KISSACK:  If I lead off on that one.  It is probably

          25       worth saying at the outset that from our perspective
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           1       there is a very good and natural clear fit between the

           2       Human Rights Act and the overall function and strategy

           3       of the department.  The overall aim of the new

           4       department, as it is stated, in the Children's Plan

           5       is to provide every child with the best possible start

           6       in life and make Britain the best place for

           7       a child to grow up in, and that is embedded in the Every

           8    Child Matters outcomes which you may be aware of, being healthy

           9       and staying safe et cetera.

          10           And whilst that is quite a universal agenda focused
          11       on all children the fact that it is focused on all

          12       children means that the department is focussed on policy

          13       particularly where it can provide most support for those

          14       who need it most including the most vulnerable and where

          15       the rights to services and good outcomes is most

          16       important.

          17           And if you look at our public service agreements,

          18       which are essentially the overarching targets we are

          19       aiming for, there is a strong emphasis on that, on the

          20       vulnerable whether that be around the socially vulnerable,
          21       teenage pregnancy, and people not in employment or in

          22       terms of trying to narrow the gaps in educational 

          23       attainment.

          24           And in the Children's Plan which was essentially the

          25       initial and overarching statement of what the new
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           1       department is about, which was published last December,

           2       we set out a number of clear underlying

           3       principles which were again couched in the sense

           4       of being rights.  For example, around parents bringing

           5       up their children rather than Government or

           6       a recognition that every child has the potential to

           7       succeed and therefore the right to succeed and that is

           8       the role of the department.

           9           And we actually drew out some of the rights-based

          10       approach within the Children's Plan along the more

          11       traditional form within that document including -- there

          12       is an annex within it which specifically draws

          13       connections between the content of the document and the

          14       UNCRC and specifically refers to the HRA within that.

          15           So I think it is probably fair to say that the

          16       Children's Plan was the most rights-based document with

          17       the strongest potential particularly on the equality and

          18       rights of disabled children that we have produced as

          19       a department in our current or previous states and that

          20       that partly reflects the process within the department

          21       and partly reflects the priorities of the current

          22       Secretary of State as well.

          23           In practical terms what it means for us within the

          24       department first and foremost is that we have a clear

          25       legal requirement in carrying out the functions of the
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           1       department and we do so in a way that complies with the

           2       HRA.  And being a central Government department,

           3       formulation of policy is our essential business, and so

           4       that essentially means that all policy makers within the

           5       department need to have good understanding of the HRA

           6       and understand how it can impact on the work they do.

           7       Which is essentially where Katie's equality and

           8     diversity unit comes in working closely with Daniel and other

           9       legal advisers within the department.

          10           And there is a sort of two-pronged approach we take.

          11       First, is a general awareness raising programme across

          12       the whole of the department through training and

          13       guidance which tends to have a particular focus on

          14       senior level staff and board and directors in order for

          15       them to provide the leadership required.

          16           Sometimes we will take a specific focus on human

          17       rights as a standalone; more often it is part of an

          18       overall overarching awareness of raising and training

          19       around equality issues and diversity, issues

          20       particularly at the moment in terms of revising our

          21       single equality scheme.

          22           We also try and take a fairly innovative approach so

          23       we engage people across the department.  For example,

          24       last year we held a couple of training sessions led by

          25       disabled people and young people to raise awareness and
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           1       got very good feedback, and we will look to repeat that

           2       process in the new year.

           3           The second prong of the approach really is to get

           4       involved more deeply as and when specific policy issues

           5       come up.  And this leads in, I guess, to some of

           6       the case study work you might be interested in where

           7       essentially the EDU will work very closely with a policy

           8       team.  And it is probably fair to say that our approach

           9       there is certainly not driven by the idea that the HRA

          10       is a problem for policy.

          11           But also what we found in reality and we can talk

          12       through cases of this, is that it is a helpful framework

          13       for us to pick through a complicated policy issue and

          14       hopefully result in a better policy solution at the end

          15       of it, which brings me on to a final point worth

          16       mentioning I think which is the broader impact across

          17       the sector as a whole.

          18           Before talking to that it is probably worth noting

          19       one point which is that from our own monitoring of cases

          20       brought under case law involving local authorities

          21       within the children's service sector and other

          22       authorities including schools, childcare et cetera there

          23       is nothing that we have seen to suggest that there are

          24       any significant or pervasive problems resulting from the

          25       Act or its implementation across the sector.  Alongside
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           1       that we are clear that within the department we have

           2       a legal responsibility for complying with the Act within

           3       the department but it is up to individual authorities to

           4       ensure their own legal requirements are met.

           5           So, for example, it is up to local authorities and

           6       schools to train their own staff in human rights not the

           7       responsibility of DCSF.  That said, we do recognise that

           8        and I certainly hope our policy development within the DCSF

           9       has a profound impact across the sector and we also

          10       recognise that just as there are tangible benefits for

          11       policy development from working through the HRA as

          12       a framework of policy development there are also very

          13       tangible benefits for service users from a human rights

          14       driven approach which is something that is worked on by

          15       the audit commission so all that is sort of borne in

          16       mind.

          17           Essentially we do undertake a number of different

          18       sorts of activities across the wider sector.  We

          19       certainly opened up all our DCSF training to our NDPBs.

          20       We have also led a number of different events for the

          21       sector as a whole, specially for schools and local

          22       authorities in which human rights have had high profile.

          23       For example, in February we held two national events for

          24       schools and local authorities linking up with Ofsted as

          25       well and we will aim to repeat those early in the new
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           1       year.

           2           In a similar vein the department has obviously been

           3       closely involved in work to promote understanding of

           4       human rights in schools through the curriculum including

           5       through the Right Now Approach which is not only about

           6       promoting and understanding of human rights but also

           7       using rights to then discuss topical issues and

           8       following on from that, essentially developing

           9       a rights-based approach to your teaching within the

          10       classroom, and I know I think you are interested in the

          11       Hampshire example which we can certainly pick up on.

          12   DAME NUALA O'LOAN:  I think we will come back to that.

          13   MR PAUL KISSACK:  All of that said, I think it is fair to

          14       say we need to go further in the future in terms of the

          15       work across the sector.  One of the things we have been

          16       particularly struck by is the work that our colleagues

          17       at the Department of Health are carrying out with their
          18       human rights and health care programme, so we are sort

          19       of all eyes on that at the moment to see where there are

          20       particular learning points for us and very interested

          21       to see how that develops and whether we can build upon

          22       it.

          23           So I suppose just summarising it in a nutshell,

          24       there are three things that I take away from the work we

          25       do in the department under human rights: firstly, a very
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           1       strong strategic fit between the principles underlying

           2       the Human Rights Act and the strategic mission of the

           3       department.

           4           Secondly, that our own experience of developing
           5       policy within the department is that the HRA has acted

           6       as a very useful framework for us to pick our way

           7       through difficult issues and hopefully deliver better

           8       policy as a result.

           9           And thirdly we are working across the children’s
          10       sector and will need to do further work in the period

          11       ahead to raise human rights amongst children and

          12       families as well as the children services workforce.

          13   DAME NUALA O'LOAN:  Can I just take you to a specific issue.

          14       I am not sure whether you heard this in evidence but

          15       I did notice you coming in when the last witnesses were

          16       here.  They were articulating very significant concern

          17       about homeless young children, children of 15 or 16,

          18       whose family situation has for whatever reason broken

          19       down and who cannot get accommodation from local

          20       authorities which obviously has an impact on their

          21       ability to get education, which has an impact on their

          22       whole future, best place for a child to grow up.  If you

          23       can't get a house and can't go to school it is not the

          24       best place.

          25           You may not have heard that evidence but are you
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           1       aware of that as an issue because the evidence we are

           2       hearing was that it was only when a judicial review was

           3       brought on a particular decision that the decision was

           4       then amended and that there are significant number of

           5       children who are in this position.

           6   MR PAUL KISSACK:  This is not an issue I know a great deal

           7       about.

           8   MS HELEN WILLIAMS:  Is this children under the age of 16 or

           9       children over the age of 16.

          10   DAME NUALA O'LOAN:  It may be both.  They specifically

          11       mentioned 15 year olds.

          12   MS HELEN WILLIAMS:  Well, I am surprised that children under

          13       the age of 16 are without access to education -- they 
                  certainly have

          14       a right to access to education and if they are without

          15       any sort of accommodation I would have thought there was

          16       a duty on the local authority to provide it.

          17           This isn't my area of expertise.  It is something we

          18       can provide further evidence to you on.  If you can give

          19       us chapter and verse on the point made by the Children's

          20       Legal Centre.

          21   DAME NUALA O'LOAN:  The reason I raise it with you, maybe it

          22       is falling between gaps in the service provision, but it

          23       does seem to me if a child's home arrangements break

          24       down, they are out of home, they have nowhere to go, the

          25       local authority is looking at the problem of them
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           1       becoming a long-term problem.

           2   MS HELEN WILLIAMS:  They should come into the care system

           3       in those circumstances.

           4   PROFESSOR FRANCESCA KLUG:  The point is the way the tribunal

           5       system -- when they want to appeal against the education

           6       they are receiving is looked after children, children in

           7       care, there is no right of representation by a child

           8       themselves.  I am not clear if it is under 18 or under

           9       16 and that normally falls upon the parent or the foster

          10       parent but in lieu of the foster parent as the local

          11       authority that means the local authority is effectively

          12       being asked to advocate against itself and therefore

          13       there is a gap there in the provision.

          14   MS HELEN WILLIAMS:  Yes.

          15   MR PAUL KISSACK:  That is an issue that we are aware of and

          16       in fact I think Lord Adonis is due to have a discussion

          17       with Trevor Phillips about that very issue soon and we have
          18       signalled this is something we will be looking at in

          19       that context.

          20   DAME NUALA O'LOAN:  Thank you.  Can I ask you then whether

          21       you have adopted the Children's Rights Impact Assessment

          22       which is referred to in the Children's Commissioner's

          23       report on the rights of the child in your policy

          24       development processes?

          25   MR PAUL KISSACK:  We are currently undertaking a review of
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           1       all the policy developments processes within the

           2       department as one of the pieces of work that Katie and

           3       I are working on and at the moment we have, I think,

           4       around six different impact assessments and one of the

           5       things we're trying to do is to ensure that they are

           6       carried out more effectively as part of an integrated

           7       single process.

           8   DAME NUALA O'LOAN:  But are the six, are they the

           9       predictable six sort of thing?

          10   MS KATIE DRIVER:  Yes.  They include things like equalities.

          11       There is also the business impact, regulatory burdens.

          12       There is sustainability, rural proofing, value for

          13       money, a couple of other areas, what you would probably

          14       expect from things that Government should be looking at

          15       in the course of developing policy.

          16   MR PAUL KISSACK:  The question about a specific child impact

          17       assessment ultimately for me in a sort of capacity as

          18       improving policy making across the department, the

          19       question I need to ask is: will that have the impact we

          20       would want it to have?  Would it actually be an

          21       effective instrument?  It is certainly an interesting

          22       idea.

          23           The key question is whether we can get the voice of

          24       the child and the voice of families into policy making,

          25       and from what I have seen of the department since I have
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           1       been there that's one of the areas where actually we're

           2       quite effective as a department already through a lot of

           3       engagement and a lot of consultation and not just your

           4       typical Government three month: here is a big paper

           5       consultation, but actually some quite imaginative

           6       getting out there and meeting children and young people

           7       and their families consultation, and certainly the

           8       Children's Plan was very strongly informed by a whole

           9       series of events and expert groups.

          10           So in that sense the very process of policy making

          11       within the department is all about the impact upon

          12       children; in fact all the policies are about the impact

          13       on children building in, as we do, work around the

          14       equalities impact assessments.  We make sure that we are

          15       also focusing on the most vulnerable children rather

          16       than just focusing on particular groups who might be

          17       considered more mainstream.

          18           So I suppose the question for me would be: what in

          19       addition would a children's impact assessment bring over

          20       and above the process that we have got at the moment?

          21       And what we would certainly want to avoid, I would have

          22       thought, is ending up with something which becomes a bit

          23       of a tick box exercise and people kid themselves they

          24       have thought seriously about the impact on children

          25       rather than the kind of processes we have got at the
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           1       moment where I feel they're sort of -- that impact

           2       consideration is absolutely embedded in exactly what

           3       most policy officials do in the department.

           4   DAME NUALA O'LOAN:  When you talk about involving children

           5       and their carers in this process of policy formation,

           6       are you, for example, involving Traveller children, are

           7       you involving children with disabilities, special

           8       education needs?

           9   MS KATIE DRIVER:  Yes.  If I can give an example on children

          10       with disabilities and special educational needs.  We at

          11       the moment are producing our first report for the

          12       Secretary of State on the progress of the sector toward

          13       disability equality.  And we have involved young

          14       people both on the advisory group for that piece of work

          15       and also they have been running some research for us in

          16       a number of different schools and local authorities so

          17       that we can really understand what has been going on for

          18       them and how life has or hasn't changed in the light of

          19       the disability equality duty, under the Disability 
                   Discrimination Act.

          20           That in turn can help to stimulate better policy

          21       making back in the department.  We are very certain that

          22       we want the Single Equality Scheme and the Secretary of

          23       State report not just to be documents that we publish on

          24       1st December and ignore.  That is the kind of starting

          25       point, if you like, for having a greater dialogue with
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           1       policy makers in the department about what more they

           2       need to change.

           3           So the work that the disabled young people and

           4       children have done for us is part of setting that

           5       agenda, setting out the new priority, that is, we then

           6      go and talk to each policy team about what they will do in 
                 response.
           7   MR ANDREW BAXTER:  I think the department is very strong and

           8       has developed over the last five years of participation

           9       more generally.  We have our very own Children and Young

          10       People's Board which is made up of 25 children across

          11       England aged 9 to 18 and whilst a group of 25 can't be

          12       wholly representative we have contracted out to

          13       a contractor to ensure that it is as diverse and as

          14       representative a group as possible.  So there are

          15       children with all walks of life, refugee background,

          16       disabilities, and that works very closely with officials

          17       and meetings with ministers regularly throughout the

          18       year.

          19           Wider throughout the year we have also done some

          20       very targeted consultation.  I think the Children and

          21       Young People's Bill was very much discussed, so children

          22       in the care system very much developed the policies

          23       within that legislation there.

          24           And the other one that is the most recent example is

          25       the play strategy.  There was a very high response from
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           1       children and young people on that.  That is a high

           2       percentage of children responding to that strategy.  So

           3       there is very much that dialogue ongoing at the moment.

           4   DAME NUALA O'LOAN:  And as your devising strategy, my

           5       question to you, Mr Kissack, is are you supporting

           6       a provision of support for those who are delivering your

           7       policies?  And that comes straight back to resources

           8       because I know that a lot of policy making does not come

           9       accompanied by the resources to deliver the policy.  So

          10       have you additional resources which you can make

          11       available to people to enable them to do what you are

          12       recommending they do?

          13   MR PAUL KISSACK:  In terms of engaging with, in terms of an

          14       element of the delivery system engaging with the

          15       children and young people?  I think the essential answer

          16       to that is, you know, a rather kind of pat line about

          17       record levels of investment in this sector actually and

          18       that they have budget flexibility to invest it in this

          19       way and actually if our guiding philosophy is that you

          20       deliver better outcomes by engaging with young people

          21       and their families to develop better public services,

          22       then it would be a very sensible way of investing some

          23       of their budget to engage with young people in helping

          24       develop those services and getting feedback and

          25       personalising them.
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           1           So that is exactly the way we would expect those

           2       delivery of public services to actually spend some of

           3       their money.

           4   DAME NUALA O'LOAN:  It wouldn't surprise you perhaps that

           5       I might come back to you and say we are receiving

           6       evidence of children who get very little in terms of

           7       education because of their particular circumstances

           8       because of the resource implications of the kind of

           9       education which they need, and I am thinking of children

          10       who need to go into residential care, children who have

          11       learning disabilities of one kind or another, who are

          12       perhaps being educated for a few hours a week, children

          13       in young offenders’ institutions, all that sort of thing.

          14       The general question, not looking at the individual

          15       areas of concern, is: clearly there is a resource

          16       deficit, I would suggest.

          17   MS HELEN WILLIAMS:  Just one or two points.  Talking about

          18       children with special educational needs and the children

          19       with disabilities, we are not for a moment

          20  complacent about that, but just in terms of resources, the total
          21       local authorities and schools plan to spend on children

          22       with SEN and disabilities has risen from 2.8 billion in

          23       2001/2 to 4.9 billion in 2007/8, which is a very

          24       substantial increase.

          25           You mentioned children who for whatever reason are
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           1       not getting access to full-time education.  There are at

           2       any one time about 70,000 children in what is called

           3       alternative provision and it is really quite a very wide

           4       range of children ranging from those who are too

           5       frightened to go to school, those who have been excluded

           6       from school, children who have just arrived in the area

           7       and don't have a school place, asylum seeker children.
           8       Local authorities do have a duty to provide education

           9       for those children.  It is variable in quality.  We

          10       recognise that.  I don't think resources are necessarily

          11       the issue.  There are a number of other issues around

          12       the quality of commissioning, whether the commissioning

          13       is child-sensitive enough, whether local authorities are

          14       simply using the providers they have always used rather

          15       than looking more broadly at the marketplace.

          16           We published a white paper in May on improving the

          17       quality of all this non-school provision.  On the

          18       resources point the spend per head is very high at the

          19       moment.  For example, for a pupil referral unit the

          20       average spend per year is 10,000.  Actually many local

          21       authorities are not getting value for that spend.

          22   DAME NUALA O'LOAN:  Thank you.

          23   PROFESSOR FRANCESCA KLUG:  You made a very convincing case

          24       for the strategic fit between Every Child Matters and

          25       human rights and I would, by the way, be interested to
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           1       know when you respond whether I am right in thinking

           2       that Every Child Matters is quite a recent initiative

           3       from the current Secretary of State or is it older than

           4       that?

           5   MS HELEN WILLIAMS:  It goes back to 2002.

           6   PROFESSOR FRANCESCA KLUG:  Good.  As I say, you make that

           7       case very convincingly.  Could you give us a flavour of

           8       where you find it difficult to integrate a human rights

           9       approach into your work and some examples of how you try

          10       to overcome that and the difficulty could be because of

          11       the nature of the work or could be because of the

          12       external environment, the political leadership, the

          13       interest or engagement from other departments.  We would

          14       be interested in some barriers and what you have done to

          15       overcome them.

          16   MR PAUL KISSACK:  One good case study -- I may hand over to

          17       Helen if she doesn't mind -- on the powers to search

          18       pupils, but just as a way of introduction, I wouldn't

          19       characterise the relationship --

          20   PROFESSOR FRANCESCA KLUG:  The powers to search?

          21   MR PAUL KISSACK:  Pupils for weapons in schools.  I wouldn't

          22       characterise the relationship as being about barriers.

          23       I think we would struggle to identify examples where

          24       policy development had run up against barriers from the

          25       Human Rights Act.  I mean, it is not only a good
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           1       strategic fit but actually on the strategic policy level

           2       it has definitely been a useful framework for the

           3       relevant policy, the HRA, rather than providing us with

           4       a certain amount of barriers.

           5           That said, when we do engage HRA rights we have to

           6       pick our way through that sensibly and the outcome is

           7       invariably a better outcome at the end.  And that might

           8       be a useful introduction for talking about the search

           9       powers.

          10   MS HELEN WILLIAMS:  I think we did send you a note about the

          11       search powers.  But anyway, whether we did or not, in

          12       2006 we introduced a new statutory power for schools to

          13       search pupils where a teacher had reasonable grounds for

          14       suspecting that an individual pupil had a weapon on his

          15       or her person.

          16           Now, obviously in introducing that power we were

          17       very mindful of the right of a child to privacy but we

          18       took the view that the balance of argument was in favour

          19       of giving schools that right in the interests of 

          20       safeguarding children as a whole in the school and

          21       stopping weapons coming in to school.

          22           And ministers have decided to extend the search

          23       power now to drugs for similar reasons.

          24   PROFESSOR FRANCESCA KLUG:  This is interesting because

          25       I assume that -- earlier in fact I think Mr Kissack said
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           1       that the Human Rights Act provides a useful policy

           2       framework for addressing difficult issues and I assumed

           3       that the kind of difficult issues we are talking about

           4       is where the rights intentions are in conflict with each

           5       other.  So if you take this example, as I understand,

           6       where the decision came down on which was to produce

           7       this policy where are there any safeguards introduced

           8       into it, for example, to protect privacy acts under the

           9       article, the way that searches should be conducted for

          10       example?

          11   MS HELEN WILLIAMS:  Yes, we have given school statutory

          12       guidance on the use of this power which includes obvious

          13       things like ensuring that whoever does the searching is

          14       the same gender as the child being searched, ensuring

          15       that it is done in a private place.  You know, rules

          16       about how many layers of clothing can be taken off.  So

          17       we have paid a lot of attention to the kind of dignity

          18       and privacy.

          19   PROFESSOR FRANCESCA KLUG:  Out of interest, when you draw up

          20       that guidance do you relate directly to the articles in

          21       the Human Rights Act and say, you know: young people

          22       have a right under the Human Rights Act to privacy as

          23       well as to safety; you need to consider this, or is it

          24       in more general terms?

          25   MS HELEN WILLIAMS:  I think it is embedded in the
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           1       thinking of the policy makers in the department but,

           2       such guidance is drawn up in consultation with

           3       our lawyers who are very aware of the legal

           4       framework.

           5   MR PAUL KISSACK:  There is actually in this instance an

           6       explicit reference to the HRA within the guidance and

           7       a number of checks and balances which flow from that,

           8       which Helen has alluded to, including things like the

           9       identification of an authorised member of staff to take

          10       that forward but also a recommendation and guidance that

          11       schools develop their own very specific triggers and

          12       protocols for implementing the power.

          13   PROFESSOR FRANCESCA KLUG:  That is interesting because it

          14       raises the issue of whether you think public officials

          15       such as yourselves have a responsibility to explain and

          16       clarify what human rights principles are when you

          17       provide guidance to those in your area or not.  Because,

          18       as you suggest, you could be making common-sense points

          19       or you could be making points rooted in the law and the

          20       principles that come out of that law which is in this

          21       case the Human Rights Act.

          22           I wonder if you think you do have that

          23       responsibility to make it clear, not that the Human

          24       Rights Act itself is always -- we are very aware

          25       absolutely -- certain on how a case would fall if it
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           1       were taken to court, but I think we all agree that there

           2       are laws that provide principles and the principles are

           3       fairly clear and I wonder if you do think you have that

           4       responsibility.

           5   MR PAUL KISSACK:  I think there are different

           6       responsibilities there.  Our principal responsibility as

           7       a department in developing policy and guidance relating

           8       to that policy is that we do so in a way which is

           9       compliant with the HRA, and that is our legal

          10       responsibility.  It is the legal responsibility of the

          11       public authorities to ensure that their staff are aware

          12       of HRA.

          13           Now, actually in an ideal world those two things

          14       come together quite nicely so when we put out guidance

          15       in this example we make sure the guidance complies with

          16       the HRA and in this instance we have an explicit

          17       reference to the HRA, as I understand it, within the

          18       guidance and we should be putting this guidance to

          19       public authorities which themselves are aware of the HRA

          20       because they have a legal responsibility to do so, so

          21       ...

          22   PROFESSOR FRANCESCA KLUG:  There are two ways of

          23       interpreting it but one is a little hit and miss if you

          24       don't mind me saying.  One is an interpretation of what

          25       you are saying or it may not be what you are saying i.e.
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           1       you have a duty to comply yourself, you have a duty to

           2       give guidance and the responsibility of the public

           3       authority you are giving guidance to, to make the people
           4       who work for it aware of their duties under the Human

           5       Rights Act but not necessarily for you to make the

           6       public authority aware.  Is that what you are saying or

           7       have I misunderstood you?

           8   MR PAUL KISSACK:  This may be -- if Daniel was sitting next

           9       to me he might be kicking under the table at this point.

          10   PROFESSOR FRANCESCA KLUG:  That is why we made sure you were

          11       separated.

          12   MR PAUL KISSACK:  I think there is a difference between

          13       a strict legal responsibility here which rests

          14       undoubtedly with the public authority to be aware of the

          15       HRA and a sense that the department as part of its own

          16       good practice will encourage that through the way in

          17       which it frames guidance.  I think what we would need to

          18       be careful about is any sense in which the

          19       responsibility should shift away from public authorities

          20       who are dealing day in day out with children and young

          21       people to the department which can't possibly do that.

          22   PROFESSOR FRANCESCA KLUG:  Sure.  It is hard to understand

          23       how you would be doing that.  By simply putting in

          24       guidance, as you have suggested you have done on this

          25       occasion, there are issues that are raised and that is
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           1       all one can say broadly speaking under the Human Rights

           2       Act in relation to the balance between privacy and

           3       protection.

           4   MR PAUL KISSACK:  Can I give another example which might

           5       illustrate again.  We are currently developing a toolkit

           6       for schools on tackling extremism within the schools.

           7       Again, there has been great engagement between Katie's

           8       team and the policy team responsibility for developing

           9       the toolkit which isn't out yet but is sort of imminent.

          10       As a result of that engagement there is more reference,

          11       explicit reference to the HRA within the guidance.  Not

          12       again because it is our responsibility to make schools

          13       understand the HRA but because it is a helpful reminder

          14       of their responsibilities under the HRA when they are

          15       balancing what is actually a clearly a very difficult

          16       issue.

          17   PROFESSOR FRANCESCA KLUG:  Is there any way we can see that

          18       or is it too early?

          19   MS KATIE DRIVER:  It is a bit early but I believe it is due

          20       out towards the end of this month or early next.

          21   PROFESSOR FRANCESCA KLUG:  I would be very grateful.

          22   MS HELEN WILLIAMS:  Can I mention one other example which

          23       I think is quite pertinent, which is in March this year

          24       the department issued statutory guidance to local

          25       authorities and schools.  This is under section 176 of
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           1       the 2002 Education Act.  This is guidance on

           2       consultation with pupils in connection with the taking

           3       of decisions which affect them, any decisions which

           4       affect them.  And it is guidance to local authorities

           5       and schools about what is good practice, what principles

           6       should the govern the way they consult.  That guidance does

           7       explicitly refer to human rights, it says:

           8           "Each of these requirements and entitlement is

           9       underpinned by the United Nations Convention on the

          10       rights of the child."

          11           I can't immediately find a reference for the HRA but

          12       there is a reference to the UN Convention there.

          13   PROFESSOR FRANCESCA KLUG:  It is probably because it is

          14       about participation and involvement, is it?  That is

          15       very interesting.  I don't know, do we take a note of

          16       the guidance?

          17   MS HELEN WILLIAMS:  I can leave you a copy if you like.

          18   PROFESSOR FRANCESCA KLUG:  Obviously you know that it is not

          19       part of the law of the land but it is principles we

          20       adhere to.

          21           What happens if the policy, if you like, driven by

          22       another policy department which affects your department?

          23       And this is about joined up Government, if you like, and

          24       your role in it.  There are obviously some very obvious

          25       Home Office emanating policies in recent years which
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           1       attracted attention on people like the Children's

           2       Commissioner or the Human Rights, UN Rights of

           3       Committee.  Such as ASBOs, curfews, mosquitoes.  And one

           4       of the sort of blanket points here, because obviously

           5       you are not involved I realise, is the indiscriminate

           6       use of policies which to some extent apply to each of

           7       these, even ASBOs when it is a crowd, but certainly

           8       mosquitoes and curfews that in order to protect some

           9       people from the behaviour of a few young people a whole

          10       group of young people are affected and often have their

          11       freedom of movement blatantly interrupted.

          12           Do you engage with the Home Office or other relevant

          13       departments when these policies -- I assume you do --

          14       are being developed and do you do so using, as you say,

          15       the Human Rights Act as a useful tool for dealing with

          16       these difficult, complex, conflicting rights and

          17       commissions?

          18   MR ANDREW BAXTER:  Just one, mosquitoes are not actually

          19       Government policy.

          20   PROFESSOR FRANCESCA KLUG:  That is true.  A very good point,

          21       but there is nevertheless debate about whether there

          22       should be Government policies to regulate them.

          23   MR ANDREW BAXTER:  The explanation of them is not --

          24   DAME NUALA O'LOAN:  If I may interrupt at this point,

          25       I think there are actual concerns about the application
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           1       of ASBOs, the way in which they are used and the

           2       consequences of a child breaching an ASBO and acquiring

           3       a criminal conviction.

           4   MR PAUL KISSACK:  I can't speak to the specific issue but

           5       the short answer to your questions are yes, we would

           6       engage with the Home Office just as we would engage with

           7       any department.  One of the key characteristics of the new

           8       department, the DSCF is that it has a number of shared

           9       responsibilities with the Home Office, the Department of

          10       Health et cetera, so more than ever before the

          11       department is essentially working with other departments

          12       across Government.

          13           Each of those departments, and I know you are sort

          14       of speaking with some of them as part of this process

          15       will have teams within them carrying out very similar

          16       functions, challenging policy, for its compliance with

          17       HRA and recognising their legal duty to do so.

          18           One of the key points I think you are raising is

          19       essentially about proportionality actually and just as

          20       I and Katie and Daniel and others would challenge

          21       policies coming through which were not seen as

          22       proportional, I would expect Tom Dooley within the Home

          23       Office to be carrying out a very similar function.  But

          24       we would do it together essentially and policy teams

          25       would engage on a case-by-case basis with their opposite
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           1       policy teams and the Home Office to carry that out.

           2   PROFESSOR FRANCESCA KLUG:  I think, if you like, in human

           3       rights principles terms an additional weight given to

           4       that doctrine when there is an issue for proportionality

           5       when something has happened to you because of the way

           6       you are treated because of something you did or didn't

           7       do, and then there is the issue that you are caught up

           8       because you have not had any involvement at all because

           9       you are living in a certain town or a of a certain age

          10       which raises additional human rights about blanket

          11       approaches which catch people who are not directly

          12       responsible for whatever it is we are trying to stop or

          13       prevent.  That gets to the very heart of the philosophy

          14       of every child matters.  Then the fact that in certain

          15       parts of the country all children between the age of 10

          16       and 16 -- we are talking 15 year olds here -- can't go

          17       to the cinema in the evening is quite a significant

          18       breach some people would argue of their right to free

          19       association, free expression even.

          20           So I am just interested to know how strongly you are

          21       able to engage and whether you do indeed from a human

          22       rights approach when policies like that are being

          23       developed that don't originate from your department.

          24   MR PAUL KISSACK:  I can only reiterate the kind of core

          25       principle underlying would apply to any of these cases
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           1       where if our key client groups, be they children or

           2       families, and actually that is most people in the

           3       country, could be everybody in the country if you draw

           4       families wide enough, are impacted by policy from

           5       another Government department we would absolutely expect

           6       to have a say on it, and there are the normal channels.

           7           The cabinet office runs channels of cross-government

           8       agreement on all policy issues like this which our

           9       Secretary of State would be heavily engaged in and we

          10       would be engaged in, in an official level working inside
          11       the Home Office or any of the other departments and we

          12       would apply the same principles across Government policy

          13       making as we would apply across our own department

          14       making policy.

          15   MS HELEN WILLIAMS:  I was listening to someone from the Home

          16       Office talking about this the other week, 

          17       they would say they are balancing the rights of an

          18       individual child -- or indeed a group of children --

          19       against the rights of other people in the community and

          20       if children on a particular estate have been behaving in

          21       a very antisocial way, making a lot of noise in the

          22       evening, then the purpose of the ASBO is to provide some

          23       protection for other members of the community.  So it is

          24       a question of balancing one set of individuals’ rights

          25       against another’s.
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           1   PROFESSOR FRANCESCA KLUG:  That is an ASBO not a curfew.

           2   MS HELEN WILLIAMS:  The same argument could be applied to

           3       a curfew.  I think they would also say that ASBOs are

           4       not simply punitive: they come with a package of

           5       support.

           6   PROFESSOR FRANCESCA KLUG:  I was actually talking about a

           7       curfew.  That means higher engagement.  Just to be clear

           8       what we are saying.  I understand the problem with

           9       ASBOs.  As the chair says, it raises a lot of issues.

          10       But I was talking very specifically about curfews

          11       because ASBOs you have named children and there is an

          12       argument made as to why they are named.  With curfews it

          13       is all children, and I am just interested to know,

          14       because it is about consistency, if there is this every

          15       child matters and human rights.

          16           I think one of the reasons why people confuse what

          17       human rights are is because it is not always clear how

          18       it is followed through from department to department and

          19       certainly in your department one gets a strong legal

          20       sense of this strategic fit but then it doesn't pop up

          21       and people just experience Government.  So I was just

          22       interested to know.

          23   MS HELEN WILLIAMS:  We could send you something specifically

          24       about curfews.  I wouldn't like you to think that just

          25       because the five people involved here weren't involved

                                            93

           1       in a conversation that may or may not have involved the

           2       HRA doesn't mean that it didn't happen.

           3   PROFESSOR FRANCESCA KLUG:  Sure, point taken entirely.

           4   MS KATIE DRIVER:  We are not able to say.

           5   DAME NUALA O'LOAN:  If I could move on then.  There have

           6       been a number of reports recently to the United Nations.

           7       We have the Children's Legal Centre.  We have the 11

           8       Commissioners(?) and we have the Equality and Human

           9       Rights Commission also admitting evidence there.  I'm

          10       sure you are aware of the issues which are raised in

          11       those reports.  But there is a consistency of concern

          12       about particular issues such as bullying, exclusions

          13       from school, provision of education, for children with

          14       special educational needs, and I wondered if you could

          15       tell us something about how the department intend to

          16       address those concerns and whether you think a human

          17       rights based approach is fundamental to this.

          18   MS HELEN WILLIAMS:  Well, they are all concerns that we

          19       recognise and share and indeed are working on.  Just

          20       picking up the point about exclusions to start with,

          21       I think the real concern is about permanent exclusions

          22       from school.  Fixed term exclusions from school tend to

          23       be really quite short.  The great majority of them are

          24       less than five days.  I think it is the permanent

          25       exclusions which actually involve quite a small number
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           1       of children where the particular issues of concern is 

           2     that certain groups of children are much more likely to

           3       suffer permanent exclusion than others and in particular

           4       black children and SEN children.  Black children are

           5       three times more likely to be permanently excluded than

           6       other children.

           7           We have responded to that by developing in the last

           8       couple of years materials and approaches in schools that

           9       have got significant numbers of black pupils and we are

          10       now rolling those out across the country with support.

          11       We are quite determined we must bear down on that level

          12       of black exclusion.

          13           We are now turning our attention to the number of

          14       pupils with special educational needs who are

          15       permanently excluded, and again the approach is to work

          16       with a number of local authorities and schools which

          17       have relatively low levels of exclusion of SEN children

          18       to find out what they are doing that works and trying to

          19       scale that up across the country so that lowers exclusions.

          20   DAME NUALA O'LOAN:  Can I just take two points.  One is

          21       there is a high level of travelling children exclusion,

          22       a disproportionate level of travelling children and

          23       I wondered have you brought up a policy which is --

          24   MS HELEN WILLIAMS:  We have got quite a programme of work with 
          25   schools dealing with Gypsy and Romany children, because there
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           1       are issues getting children to attend regularly.  There

           2       is a special support programme for schools to maintain

           3       distance learning so that children when they are

           4       travelling, as they do, can still carry on learning, and

           5       there are special funds for that.

           6           We haven't at the moment got a specific initiative

           7       on reducing level of exclusion of Gypsy/Romany Traveller
           8       children.

           9   DAME NUALA O'LOAN:  It is one of the recommendations of the
          10       Commission itself.  And the other thing they recommended

          11       was that you talk about temporary exclusions not being

          12       a cause for concern but there is concern articulated and

          13       there is a recommendation that the frequency and

          14       duration of those temporary exclusion should be

          15       monitored more closely.

          16   MS HELEN WILLIAMS:  We do monitor them.  We get data

          17       annually in arrears on the number of fixed term and

          18       permanent exclusions, so we are able to monitor by age,

          19       by ethnicity, by gender, by length of exclusion and

          20       reason of exclusion and we are monitoring carefully.

          21   DAME NUALA O'LOAN:  Does your analysis show particular

          22       groups represented in the temporarily excluded children?

          23   MS HELEN WILLIAMS:  Yes.  It is a similar pattern to the

          24       permanent exclusion.  So 56 per cent of those receiving

          25       the fixed exclusions are SEN and again there is a very
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           1       high level of black children, disproportionately high

           2       level of black children.  So it is a similar pattern.

           3           But to the extent that schools are using

           4       fixed term exclusions as a 

           5       kind of early intervention with pupils thus avoiding the

           6       need for permanent exclusion, they are intervening

           7       early, that is a good thing and the rise in fixed term

           8       exclusions has been offset by a continual reduction in

           9       the level of permanent exclusion.  I think there is some

          10       relationship between the two.

          11   DAME NUALA O'LOAN:  Does anybody want to say anything about

          12       the human rights based approach on that issue?

          13   MS KATIE DRIVER:  I think -- this is an observation -- when

          14       we are putting together our Single Equality Scheme, the

          15       new one which will be published at the beginning

          16       of December, we have been talking with colleagues across

          17       the department including those who deal with bullying

          18       and exclusions and the position of children with SEN,

          19       and I think those concerns are ones that have been very

          20       strongly replayed back to us by the children and the

          21       pupils themselves and we want a stronger emphasis on the

          22       HRA within our equality scheme and, as I said at the

          23       beginning, to use that scheme as a kind of driver and

          24       a challenge to our colleagues in the department to take

          25       things, to consider things as richly as they can.  So we
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           1       will certainly be using the scheme as a prompt for

           2       further discussions.

           3   DAME NUALA O'LOAN:  Thank you.

           4   PROFESSOR FRANCESCA KLUG:  Mr Kissack, you mentioned earlier

           5       the Right Here and Right Now Approaches.  I have to

           6       confess my ignorance.  I don't know about them.  I don't

           7       think we have any documents.

           8   MR PAUL KISSACK:  I can give you a copy.

           9   PROFESSOR FRANCESCA KLUG:  We do have a copy.  Thank you.

          10       Does it differ in any substantial way from the Hampshire

          11       County Council approach?

          12   MR ANDREW BAXTER:  It is related.  Hampshire was on the

          13       steering group for the development of that document so

          14       it did actually draw on their appearance, actually

          15       a joint project between the Ministry of Justice and the

          16       British Institute for Human Rights leading on the

          17       project.  But this is the final product that was

          18       published in July this year, sort of key stage 3

          19       targeted resource.  It covers the whole of the human

          20       rights, the UN Convention, the rights of the child and

          21       using that to tackle some very tricky subjects including

          22       homophobic bullying from a rights based approach in

          23       there and, as I say, Hampshire were very much involved

          24       with our expertise within that too.

          25   PROFESSOR FRANCESCA KLUG:  Do you think these approaches are
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           1       worth rolling out across the whole sector?

           2   MR ANDREW BAXTER:  We are very interested in UNICEF UK's

           3       Rights Respecting Schools Awards which runs in parallel

           4       and very closely with Hampshire.  We are currently

           5       funding them through what we call Children and Young

           6       People's Family Grants.  We are in the sort of second

           7       year of funding there.  They have £178,000 this year to

           8       look at, to expand the work that UNICEF are doing.  Have

           9       you come across the UNICEF project?

          10   PROFESSOR FRANCESCA KLUG:  Yes, a little bit.

          11   MR ANDREW BAXTER:  It would actually give schools

          12       a recognised award on two levels on how the UN

          13       convention -- the whole school is built very much around

          14       article 12 of the Convention, very participatory, rules

          15       of behaviour, very much set in discussion with the

          16       children and they set their rules and standards for them

          17       for the classrooms and we are funding an expansion of

          18       that sort of clusters of schools in six authorities.

          19       Hampshire is one of them because they are a sort of

          20       leaders in this sort of field.

          21           And the other key thing we are funding, which we are

          22       expecting the initial findings any day, is some

          23       independent research on the impact of that approach and

          24       that is what the ministers are looking at to actually

          25       fund, how it is actually impacting on schools, what

                                            99

           1       difference is it making.

           2           Because, for example, some of the earlier research

           3       that Hampshire did found it had a big impact on

           4       exclusions and behaviour.  So some of the independent

           5       research we are funding through UNICEF will actually

           6       look at that and consider that.

           7   PROFESSOR FRANCESCA KLUG:  Because, as my colleague

           8       helpfully reminded me, that Right Here Right Now is

           9       about curriculum effectively and the Hampshire approach

          10       and the UNICEF approach is about the whole school

          11       approach.

          12   MR ANDREW BAXTER:  Absolutely.

          13   PROFESSOR FRANCESCA KLUG:  We had anecdotal evidence from

          14       Hampshire that a minister, unnamed, who came to

          15       participate, who came to see what they were doing was

          16       a bit worried about it and worried that it would put

          17       parents off and they would be losing control.  Although

          18       we also got evidence that Beverley Hughes was more

          19       impressed.

          20           And I suppose I am interested to know how much it is

          21       sort of filtering through.  For example, in terms of

          22       their own independent evaluation you just referred to

          23       they found that 47 per cent of children in schools that

          24       fully incorporated the R and R approach under the rights

          25       don't mean that you can do and have whatever you want,
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           1       and it was the reverse and 13 per cent had not used it.

           2       So I wonder whether one of the misunderstanding of human

           3       rights, which appears to have appeared at all levels, is

           4       that they encourage people to grasp whatever it is they

           5       feel they can get as opposed to understanding.

           6   MR ANDREW BAXTER:  That is something which has come out

           7       clearly from the early Hampshire research and it is

           8       something from the UNICEF.  And Beverley Hughes did

           9       comment on that after she visited the school

          10       in December, was rights respects.  It is about

          11       respecting and understanding each other's rights within

          12       there as well.  It is not the grasping my rights but

          13       it is about how you relate to each other and how even

          14       parents are brought into that.

          15   PROFESSOR FRANCESCA KLUG:  Given the Government's agenda

          16       generally on this issue, how high up would you say is

          17       this independent valuation of the UNICEF/Hampshire

          18       approach?  How high up on the agenda is it?  How much do

          19       ministers have their eye on it and how likely is it will

          20       be it will be rolled out if the independent research is

          21       favourable in terms of encouraging schools to use this

          22       approach in the way they conduct their whole business?

          23   MR PAUL KISSACK:  I think that is an incredibly difficult

          24       question to answer partly because it is almost

          25       hypothetical in terms of what is going to happen in the
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           1       future.  It depends on results of the evaluation.  But

           2       I think to turn the question around a little bit I mean

           3       what the top priority of ministers is improving

           4       educational outcomes and narrowing the gap between

           5       different groups in their educational outcomes.

           6           If the evaluation shows this is an excellent way of

           7       delivering that you can bet your life it will be very

           8       high up in the agenda.

           9   MR ANDREW BAXTER:  That is the guidance Helen referred to

          10       earlier about participation in school.  That points to

          11       the work that Hampshire and UNICEF did.  So it is sort

          12       of cross-referencing within there.

          13   MS HELEN WILLIAMS:  Perhaps I can just pick up, there is

          14       a new duty on schools to promote the wellbeing of pupils

          15       which is quite significant.  They are now being

          16       inspected against that duty.  Wellbeing is defined.  We

          17       are in the process of drafting guidance.  We are

          18       developing with Ofsted new indicators of pupil wellbeing

          19       that schools are to be assessed by.

          20           To the extent that the rights respecting approach is

          21       proven to support schools in fulfilling effectively that

          22       wellbeing duty we will be very interested in it, but it does

          23       depend on where the evaluation comes out.

          24   MR PAUL KISSACK:  Just on a point of clarification.

          25       Although it is primarily a curriculum tool,
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           1       there are very clear references to Hampshire to using

           2       this as a rights based springboard approach so it leads

           3       into being a bit more than a curriculum.

           4   MR ANDREW BAXTER:  There are some whole school guideline,

           5       loose guidelines which are still being worked on as part

           6       of this project as well.

           7   MS HELEN WILLIAMS:  Can I say a couple of things about

           8       bullying because you mentioned that earlier on and it is

           9       really important to address it.  Yes, we are extremely

          10       concerned about the level of bullying both in school and

          11       out of school.  Schools have to have a policy to tackle

          12       bullying.  That is by law under their behaviour policy.

          13       They are required by law to consult pupils and parents

          14       how that anti-bullying policy is drawn up.

          15           We have produced a lot of guidance recently,

          16       published in September 2007, so just a year ago, a whole

          17       new suite of guidance to schools to tackle bullying.

          18       I know the department issues lots of guidance but this

          19       guidance has been very warmly welcomed, including all

          20       the stakeholders as well as schools, and it covers not

          21       just a general advice on bullying but homophobic

          22       bullying, SEN bullying, racist bullying.  We are working

          23       on guidance to tackle transgender bullying.

          24           We have also contracted with the Anti-bullying

          25       Alliance to provide practical support to local authorities

                                           103

           1       and schools.  They are working alongside on national

           2       strategies.

           3           We are supporting peer mentoring pilots in schools

           4       as an approach to deal with bullying.  We have a public

           5       service agreement target to reduce the levels of

           6       bullying experienced by children and we are measuring

           7       that.  So there is a very high level of commitment to do

           8       something and we are working very closely with all the

           9       various groups in this field to try and build the

          10       capacity of the system to deal with that.

          11   DAME NUALA O'LOAN:  It is obviously critically important

          12       because it goes not just to their life in school but

          13       outside school.

          14           I want to take you to one specific and that is

          15       children in detention and the levels of literacy or the

          16       issues of literacy, the low levels of literacy

          17       particularly in the young offender institutions and

          18       I want to ask you what steps you have taken to foster

          19       inter-agency working to try and improve that because the

          20       evidence clearly is that the same children go on into

          21       the prison system illiterate and not functioning as well

          22       as they might, not in the best context in which they

          23       might function.

          24           So what steps has DSCF taken to foster inter-agency

          25       working to develop levels of literacy?
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           1   MS HELEN WILLIAMS:  This is obviously something on which we

           2       work closely with the Ministry of Justice.  I don't know

           3       whether you are aware that we are planning to bring

           4       education for children and young children into custody

           5       into the framework that applies to all children and

           6       young people.

           7   DAME NUALA O'LOAN:  This would make it a local Government

           8       responsibility.

           9   MS HELEN WILLIAMS:  Indeed.  So local authorities would have

          10       the responsibility for securing  provision of education

          11       for young people who are detained in the secure estate,

          12       and obviously the responsibility for ensuring that

          13  education was sufficient, and that they were thinking about the 

          15   need for continuity with the education in school that children

          16       had before they went into custody so they are also

          17       ensuring when they come out of it they are ready to be

          18       reintegrated.

          19           There is a raft of proposals

          20       including personal education plans for these children, a

          21       much more personalised and focused approach.  So there

          22       is really quite well developed strategy to improve the

          23       whole framework of education for these young people.

          24   DAME NUALA O'LOAN:  There are very simple statistics and

          25       very stark statistics that 50 per cent of children in
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           1       detention receive fewer than 20 hours education

           2       provision a week which tells us a lot, and if you go

           3       further down and break down the aggregate you get into

           4       even worse situations and the quality of that education.

           5           So if there is anything you would like to come back

           6       to us on.  I am conscious we have run out of time.  We

           7       have the Ministry of Justice coming up.  If there is

           8       anything else you would like to bring up in that area we

           9       would welcome it.

          10           Is there anything you would particularly like to add

          11       at this particular stage.

          12   MR PAUL KISSACK:  Can I just clarify what we promised to

          13       give you.

          14   DAME NUALA O'LOAN:  Rhodri has a note of that.  Thank you

          15       very much.

          16    (1.05 pm)

          17                  
HOME OFFICE
18    (2.00 pm)

          19   DAME NUALA O'LOAN:  Thank you, gentlemen.  If I could

          20       perhaps start by introducing Professor Francesca Klug

          21       who is the lead commissioner from the Equality and Human

          22       Rights Commission.  My name is Dame Nuala O'Loan.  I am

          23       chairing the inquiry for The Commission.

          24           This session is part of the evidence gathering for

          25       the commission's formal human rights on inquiry under
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           1       section 16 of its legislation, the focus really and the

           2       extent to which human rights culture is developing among

           3       public authorities, the barriers to the culture and the

           4       role of this commission, but also the role of Government

           5       in fostering and promoting a human rights culture.

           6           I guess in your terms we are particularly interested

           7       in the impact of the Human Rights Act on your policies,

           8       on the work that your agencies do and clearly you are

           9       right in the front firing line, as it were, and the role

          10       of the Home Office in fostering the development of the

          11       human rights culture.

          12           If there are any questions which we ask which you

          13       feel you can't give a full answer to if you want to come

          14       back to us with a follow-up written submission we would

          15       be most grateful and we would ask you to do that within

          16       14 days.

          17           You were asked whether you were content to give

          18       evidence in public and you indicated that you did.

          19       I just want to check with you that is still the case.

          20   MR PETER WRENCH:  That is fine, yes.

          21   DAME NUALA O'LOAN:  If at any stage you think it would be

          22       preferable to go into private session, if you indicate

          23       that to me and we will then take it forward.

          24           We do have a palantypist who will provide us with

          25       a transcript of your evidence and can I ask you to bear
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           1       her in mind and to speak slowly and clearly and if you

           2       use abbreviations and acronyms to explain them.

           3           We do have a relatively tight time schedule I am

           4       afraid so I may have to ask you to curtail an answer.

           5       It is simply because we want to ask you yet another

           6       interesting question.

           7           It is my practice to ask witnesses if they want to

           8       make an opening statement about the organisation and

           9       I offer you that opportunity if you do.

          10   MR PETER WRENCH:  I don't think I need to say very much.

          11       I think the responsibilities and role of the Home Office

          12       are pretty well understood.  And just to say

          13       that from my personal experience of working in the Home

          14       Office for some 28 years now it has always been an

          15       integral part of policy development work in the Home

          16       Office to think about the balance between the liberties

          17       and rights of the individual and the requirements of

          18       collective security and defending the public in the

          19       wider sense.

          20           So yes, you can see impacts over time as both the

          21       cases are developed and the Human Rights Act has brought

          22       rights home.  But it wasn't a fundamental shift.  Those

          23       were always preoccupations and issues that the Home

          24       Office had at the forefront of its mind.

          25   DAME NUALA O'LOAN:  Okay.  Thank you very much.  So given
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           1       that that is the case, I would just like to invite you

           2       to give me each just one example, more would be better,

           3       but one example of how the Act has impacted on the Home

           4       Office and its delivery agencies in the first instance

           5       on policy formation and in the second instance on the

           6       delivery of function such as the UKBA processing claims

           7       relating to asylum.  Could you give me some specific

           8       example of how the Act has impacted?

           9   MR PETER WRENCH:  Building on what I said just now,

          10       it is more in terms of procedures and immediacy with

          11       which the issues can be raised rather than being new

          12       issues for the Home Office and for the agency in

          13       particular.  There are clearly high profile

          14       cases where there have been legal challenges to

          15       particular aspects of policy and procedure in the Home

          16       Office and the line that the Home Office had been

          17       proposing or pursuing has been found wanting by the

          18       courts against the standards of the Human Rights Act.

          19           But I think, as I was suggesting earlier, there is

          20       an inevitability really about the issues that the Home

          21       Office deals with being sometimes at the cutting edge of

          22       challenge to whether we have got the balance right in

          23       what we are trying to do.

          24           And given the period since the Human Rights Act was

          25       implemented has coincided with all the work that has gone
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           1       into counterterrorism activity, for example, in the

           2       period since the attacks in 2001, that is, I think, an

           3       obvious area to see the sort of cutting edge of what is

           4       permissible and what the requirements of collective

           5       security are.

           6   DAME NUALA O'LOAN:  But you are saying to me that: well, we

           7       always do it anyway and it is simply a continuation.

           8       What I wanted to know was, for example, has article 8 or

           9       has article 3 had a specific impact on a specific policy

          10       area?  And I don't care whether it is policing or

          11       immigration or criminal records or anything like that,

          12       but has article 8 had an impact, has article 3 or has

          13       any other article that you might choose to select had an

          14       impact, something which would not have been there but

          15       for the Human Rights Act, for example?

          16   MR TOM DOOLEY:  If I may, article 3 certainly has had an

          17       impact on some of the things we wanted to do with

          18       regards to counterterrorism especially deportation with

          19       assurances which is why ever since the case of Chahal

          20       which we lost by a majority decision in one of the

          21       arguments we were putting forward there was that the

          22       rights of and the threat posed by the individual who was

          23       a suspected terrorist should be weighed against the

          24       alleged danger to being deported back to his country of

          25       origin and against the wider threat to the rest of
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           1       society and the duty imposed on the Home Office to

           2       protect the wider society.  That was rejected by

           3       a majority and since our intervention in the case of

           4       Saadi v Italy our arguments were wholeheartedly

           5       rejected.  We accept that and we work within the

           6       confines of that.

           7           On the plus side they found that our practice of

           8       deporting with assurances to countries where we have

           9       memorandums of understanding is fine within the confines

          10       of article 3 as it stands.  That is what we have taken

          11       from that and will continue to work within that frame,

          12       if you like, of deporting.  But it certainly had quite

          13       an impact on the ways of trying to do what we think is

          14       right for the section of the public.

          15   MR PETER WRENCH:  If I could pick up your reference to

          16       article 8, I think that is an example where the

          17       procedural shift since the 1998 Act has changed because

          18       article 8 issues are arguable directly here in

          19       immigration cases in a way that they weren't in the past.
          20       And yes, there was obviously an awareness of developing

          21       Strasbourg case law, but the immediacy of people being

          22       able to claim that, regardless of what the immigration

          23       rules might suggest in their case, there is an

          24       interference with their right to family life that we

          25       need to take direct account of.  That is something that
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           1       in the last few years has become an integral part of

           2       immigration case work.

           3   DAME NUALA O'LOAN:  So as you talk then about your policy

           4       formation and you talk about the way you built human

           5       rights into policy formation, can you tell me what

           6       mechanism you use to ensure that human rights are part

           7       of your policy formation?

           8   MR PETER WRENCH:  It's a question of close engagement with

           9       the lawyers as we are developing policies.  I should

          10       explain that my current role in the border agency is

          11       leading a project to simplify the legal framework right

          12       across the piece, and we have got a multi-disciplinary

          13       team of policy wonks like me and lawyers working very

          14       closely together.  But in the general pattern of things

          15       there is very close working between policy developers

          16       and the Legal Adviser’s Branch of the Home Office to test

          17       out these issues.

          18   DAME NUALA O'LOAN:  I need to phrase this very carefully.

          19       As a lawyer myself legal advisers are only as good as

          20       the advice they give you.  Do you have a sort of human

          21       rights impact assessment tool of any kind?  Do you have

          22       a human rights action plan which ensures delivery on

          23       that?

          24   MR PETER WRENCH:  In general terms we certainly do have

          25       a human rights action plan for the more general
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           1       awareness raising and the development of knowledge and

           2       skills in the Home Office.  When it comes to specific

           3       policy areas, then legal compatibility, the fit with the

           4       current law - both statute and case law - is something that

           5       our advice to policy makers generally ensures is integral to

           6       that policy making process.

           7   MR TOM DOOLEY:  May I just add as well that we have just

           8       re-written  for the Home

           9       Office and that for the first time includes specific

          10       directions as to considerations for human rights.

          11   DAME NUALA O'LOAN:  One of the things that we are

          12       particularly interested in are examples of good practice

          13       in the public sector.  And I suppose question one is, do

          14       you think that your human rights action plans, your

          15       impact assessment guidance would constitute good

          16       practice?  And the second thing then, would you be

          17       prepared to share them with us?

          18   MR TOM DOOLEY:  Yes, we would be very much prepared to --

          19       the action plan is something that is for internal use

          20       but because it was developed with the MOJ --

          21   DAME NUALA O'LOAN:  The fact that it is for the internal use

          22       is for --

          23   MR TOM DOOLEY:  Sorry?

          24   DAME NUALA O'LOAN:  If it is for internal use I presume you

          25       are saying to me you wouldn't want us to publish it.
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           1   MR TOM DOOLEY:  It probably needs changing for publication

           2       but that is something we can certainly look into.  With

           3       regards to the impact assessment advice, more than happy

           4       to share that.  I think we have given some hard evidence

           5       of other things we are doing, one of which we managed to

           6       get was a CD Rom of our online e-learning package which

           7       I think -- I spoke to Rhodri.  He said he hadn't seen

           8       it.

           9   DAME NUALA O'LOAN:  I heard mention of it.

          10   MR TOM DOOLEY:  I brought another one in case.

          11   DAME NUALA O'LOAN:  You are very thoughtful.  Thank you very

          12       much.

          13   MR TOM DOOLEY:  That is updated which is why it is dated,

          14       I think it is dated July.  We have shared this as

          15       a matter of good practice not only with MOJ who were

          16       developing their own but with other departments

          17       including the Ministry of Defence which was more

          18       specific to their areas of work.  This can be done

          19       remotely at your desk and you don't have to take people

          20       out of the workspace for a whole day.  They can do it

          21       and come back to it.  That should work on your computer

          22       as well the way we have done it.  It is not encrypted or

          23       anything so we hope that was an example of good

          24       practice.

          25   DAME NUALA O'LOAN:  Yes.  That is very useful.  The impact
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           1       assessment guidance, if you can share it with us and if

           2       you can indicate the extent to which we might even quote

           3       from it might be useful because we do know people really

           4       struggle to create these impact assessment processes,

           5       you know, and if you have invented the wheel let us not

           6       re-invent it.

           7   MR TOM DOOLEY:  It is more advice to saying you must

           8       consider this as part of -- one of the other things that

           9       we have done in developing from the centre is we have

          10       targeted training for people who may not necessarily

          11       think they need the training on certain issues and we

          12       will slip in human rights wherever we can, not as

          13       a hidden agenda but saying: you need to know about

          14       finance.  Especially for example with bill teams we will

          15       address all bill teams at the.

          16   DAME NUALA O'LOAN:  Explain a bill team please.

          17   MR TOM DOOLEY:  People who are putting forward a new bill.

          18       There is always a full -- I think it is two days

          19       training they have now, a minimum before they start on

          20       a bill.  We have actually managed to instigate another

          21       half day's training.  That doesn't sound like a lot but

          22       in terms of how busy people are that is.  And what we

          23       get them to do, they have to understand and know where

          24       they need to go for extra help.  There is not only human

          25       rights but we also cover issues like devolution and finance 
                  - which is the
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           1       big one.  If they don't know how to finance a bill they

           2       won't go anywhere.  "You need to know about this and you

           3       need to know about this believe it or not", and that has

           4       worked very well.  And we have had very good support

           5       from the Ministry of Justice and the territorial

           6       offices.

           7   DAME NUALA O'LOAN:  Do you assess the impact of the impact

           8       assessment tools that you develop as a matter of

           9       interest?

          10   MR PETER WRENCH:  I think particularly with the legislation

          11       that Tom has just been talking about there is an

          12       increasing interest in not only doing pre-legislative

          13       scrutiny but post-legislative scrutiny, an agenda there

          14       for coming back after the event and seeing whether

          15       things worked out in practice.  The process is just          
          16  gathering steam now but I think it should allow us to do a lot

          17       more of that in the future.

          18           Perhaps I could just add, on preparing legislation,

          19       we have got good machinery there, again, flowing from

          20       the 98 Act and the requirement for a minister to certify

          21       compatibility.  That really does lead to a very

          22       intensive look right across the piece in consultation

          23       with the law officers’ department on the content of

          24       every bill.

          25   DAME NUALA O'LOAN:  That is helpful.  Thank you.
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           1   PROFESSOR FRANCESCA KLUG:  You will be aware of the review

           2       of the implementation of the Human Rights Act.  Can I

           3       read out by the former department for constitutional

           4       affairs in July 2006.  I believe there was

           5       a simultaneous review carried out by the Home Office.

           6       Can you share its broad findings with us, please?

           7   MR TOM DOOLEY:  I was involved with that.  The broad

           8       findings were that we didn't have a problem with the

           9       Human Rights Act per se.  If anything, one of the things

          10       we found when we got back from many, many people on the

          11       front line, especially police, is that it gave them

          12       a framework within which they could work comfortably and

          13       safely.

          14           The problems we found were either anecdotal of the

          15       sort of myths we have been trying to address, and that

          16       is where people either through lack of education or

          17       misreporting in the media had been led to believe

          18       certain things were human rights that weren't and didn't

          19       have even what I would call a basic understanding of

          20       human rights in the fact that some are absolute and some

          21       are not.  That was what was causing us the problem and

          22       as ever the good work doesn't get advertised.  It is the

          23       bad that does.  And because that was getting more and

          24       more promulgated then we found that people were becoming

          25       human rights risk averse in some of the things they did.
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           1       And if in doubt just blame it on human rights.

           2           Having said that, once we dug down we found the

           3       examples were few and far between and some were very

           4       widely published: the KFC incident which we don't want

           5       to talk about any more, the rooftop protest.  You bring

           6       them down with a bucket of --

           7   PROFESSOR FRANCESCA KLUG:  Fiddler on the Roof it is well

           8       known as, yes.

           9   MR TOM DOOLEY:  More worryingly we had a case where one

          10       constabulary didn't want to publish photographs of

          11       people who had absconded some nine months after they had

          12       absconded.  They thought it might be breaching their

          13       human rights by putting their photographs on the web.

          14           Getting back to your examples, we immediately

          15       revisited all of the guidance that had been issued and

          16       found that the guidance wasn't in fact erroneous in

          17       being too risk averse in breaching.

          18   PROFESSOR FRANCESCA KLUG:  Which guidance was this?  Are we

          19       talking about their internal guidance?

          20   MR TOM DOOLEY:  It was ACPO guidance that was issued in

          21       consultation with ourselves and it was found to be

          22       wrong.  The force in question has stuck to the guidance

          23       so the guidance was reissued in 48 hours.

          24   PROFESSOR FRANCESCA KLUG:  I take it from this that you

          25       think you have a responsibility within the Home Office
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           1       to ensure that those NDPBs and agencies that you are

           2       responsible for are familiar with the Human Rights Act

           3       and with human rights principles.  Is that correct?

           4   MR PETER WRENCH:  Yes.  Obviously there are different

           5       delivery mechanisms in different areas of the Home

           6       Office.  So in my area of the border agency it is

           7       essentially-in house and it is the Home Office staff who

           8       are doing it.  The police are in a different

           9       relationship to the Home Office, and different models

          10       apply elsewhere.

          11   PROFESSOR FRANCESCA KLUG:  Yes.

          12   MR PETER WRENCH:  But for the Home Office we see working

          13       through the National Police Improvement Agency is the

          14       way of trying to develop the right awareness and

          15       knowledge in the police service.

          16   MR TOM DOOLEY:  We have just established a new Central Arm's

          17       Length Body Team as it is known.  It is a very

          18       complicated name, we are going to change it, but the

          19       reason for that is because of the plethora of NDPBs that

          20       we are responsible for, anything from animal procedures

          21       who can't see the relevance of the human rights -- they

          22       do now -- to the NPIA.

          23           We had the first of many training sessions last week

          24       which have been in the pipeline for some time -- this

          25       wasn't a catalyst for it -- where we did issue training
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           1       to them, not only to them but to ask them to have, if

           2       you like, trickle down to the way their NDPBs work and

           3       operate and also where the Human Rights Act is relevant

           4       and where it would not be.

           5           One of the examples we gave was the security

           6       industry authority where they controlled doormen and

           7       wheel clampers, amongst other things, and they have had

           8       a rocky road but they are doing rather well.

           9           And we pointed out that if you were a member of the

          10       SIA you had to be a licenced doorman as all doormen on

          11       all Government buildings are.  If you are on

          12       a Government building then you do come under section 6

          13       of the Human Rights Act and as such the full convention

          14       hits you.  If you are guarding a public house or

          15       nightclub you wouldn't necessarily because you are not

          16       doing work in a public nature.  However, it is within

          17       their interests to work within a Human Rights Act

          18       framework and they should aim wherever possible to do

          19       that either through contracting or through encouragement

          20       and promotion.

          21   PROFESSOR FRANCESCA KLUG:  Just to be clear, you provided

          22       guidance to this effect to that agency, to the SIA?

          23   MR TOM DOOLEY:  We were asking our sponsor teams to do it.

          24   PROFESSOR FRANCESCA KLUG:  It has not yet happened?

          25   MR TOM DOOLEY:  It has happened in certain cases because it
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           1       had to and the SIB is an example of that and a lot of

           2       our sponsored teams are doing work of a public nature

           3       but some clearly are not.

           4   PROFESSOR FRANCESCA KLUG:  But have the SIA provided this

           5       guidance?

           6   MR TOM DOOLEY:  They have.  We have done a trawl as well.

           7       Not all the evidence was provided to you because we got

           8       evidence in after the deadline.  We have done a complete

           9       trawl of evidence of good practice.

          10   PROFESSOR FRANCESCA KLUG:  Is there written guidance that we

          11       can see and have?

          12   MR TOM DOOLEY:  I don't know from the SIA but I can

          13       certainly do a trawl of our NPDBs.  That won't be

          14       a problem.

          15   PROFESSOR FRANCESCA KLUG:  Thank you.  Going back to the

          16       review, given how interesting the findings were and how

          17       important they were I wonder if we could see a copy.

          18   MR TOM DOOLEY:  I don't know whether we are the owners of

          19       that or whether it is MOJ.  Certainly if you are allowed

          20       I have no problems with that, but if you will allow me

          21       to check that will be fine.

          22   PROFESSOR FRANCESCA KLUG:  Do you think it might have been

          23       helpful to publish the review?

          24   MR TOM DOOLEY:  There were reasons at the time for not

          25       doing.  I think because it was seen as an internal
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           1       policy development tool apart from anything else there

           2       were things in there which would have been unhelpful.

           3       I think we had down a trawl of the worst case scenarios

           4       of what had come up.  To put those out in the public

           5       domain would have been totally detrimental to what we

           6       were trying to do, and we wanted to improve the image of

           7       human rights rather than take away.

           8   PROFESSOR FRANCESCA KLUG:  I understand.  It would be very

           9       helpful to us if we were able to see a copy and we would

          10       obviously respect your confidentiality as you would your

          11       request to us.

          12           I am interested in how this guidance is developed

          13       because you mentioned at the beginning, Mr Wrench, and

          14       I made a note of it, that in a sense there wasn't

          15       a fundamental shift in this sense, that the balance of

          16       the rights of individuals with security has always been

          17       at the heart of the Home Office.

          18           I wonder therefore when it comes to balancing rights

          19       whether you think the Human Rights Act has added

          20       anything.  If you say that the balance, the rights of

          21       individuals versus the right to security has been at the

          22       heart of the business of the Home Office, where would

          23       you place the Human Rights Act in that spectrum?

          24   MR PETER WRENCH:  I don't know that I could put it on that

          25       spectrum because, as I suggested earlier, I think it is
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           1       mainly a procedural shift that brings immediacy to the

           2       ability to argue for an individual's rights in

           3       particular circumstances.  It doesn't change the broad

           4       picture I don't think.

           5   PROFESSOR FRANCESCA KLUG:  I suppose what I am getting at is

           6       within the Human Rights Act is you say the right to

           7       privacy and the right to liberty, article 8 and article

           8       5 respectively but you also have article 2, the right to

           9       life which is actually partly about the security and

          10       partly about the obligations on the state to provide

          11       that security.

          12           So in a sense I wonder whether the Home Office has

          13       absorbed in its guidance the shift, the Human Rights Act

          14       has potentially provided in not seeing security and

          15       individual rights as somehow opposed necessarily but

          16       a framework within which to try to resolve them, and

          17       I wonder whether you were aware of that and found that

          18       helpful.  If I can say some of the misleading

          19       information to public authorities like the police, like

          20       the probation service, like the prison service, that has

          21       certainly come out anecdotally is a lack of appreciation

          22       of that framework, in particular the balance to the

          23       right and security and safety with the rights of

          24       individual freedom rights.

          25   MR PETER WRENCH:  I think as Tom was mentioning earlier,
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           1       a distinction between those rights which are absolute

           2       and those where a balancing act is necessary is fundamental.

           3   PROFESSOR FRANCESCA KLUG:  What I am getting as is part of

           4       your business is security.  A lot of the negative

           5       discourse is that human rights are all those trying to

           6       harm those who want security, if you like, or dodge the

           7       protections against security.  Actually that is

           8       a misreading of human rights.  I wonder if you feel that

           9       that has been grasped sufficiently by the Home Office so

          10       that you are able to articulate to those bodies that you

          11       will have responsibility for that, actually the right

          12       for protection is embedded within the human rights

          13       framework along with other individual freedoms.

          14   MR TOM DOOLEY:  If I may, it goes further than that.  The

          15       Home Office wrote the Human Rights Act and we are quite

          16       proud of that.  Part of that process was that every

          17       single person that works for the Home Office has to be

          18       trained in human rights and the training was -- actually

          19       I didn't take part in it but it was everyone has to do

          20       it.  It was a three line whip whether they wanted to or

          21       not which was quite good.  Since then it is not the

          22       same.

          23           But because we were signatory to so many treaties

          24       and conventions, as Peter has said, we were always

          25       working within a human rights sort of positive
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           1       framework.  We are constantly being looked at because of

           2       our treaties and obligations to the United Nations,

           3       Council of Europe et cetera so every time we get looked

           4       at we improve what we were doing or we would look at

           5       what we would do.

           6           One of the things that came out of this exercise or

           7       preparation for here was we were asked about how police

           8       deploy certain types of non-lethal uses such as taser

           9       and our briefing pack came back describing how we

          10       protect the police not how we protect the public.

          11       Whilst we actually thought that was quite amusing to

          12       begin with and we realised of course that is something

          13       we have always done as well.  We have always seen that

          14       we protect all of society and those people in it and the

          15       police see that as being part of their role too, and

          16       that is the way we want the way to police to see it.

          17           For instance we were talking about custody suites

          18       earlier.  The fact that police cells have to have

          19       provision for people who are drunk and incapable and

          20       they have beds which are only that high off the ground

          21       in case they roll off and won't injure themselves

          22       unnecessarily, that is going beyond what you need in the

          23       human rights framework.  And we like the fact that we do

          24       things like that.  We like the fact that we are putting

          25       the security of everybody.
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           1   PROFESSOR FRANCESCA KLUG:  I totally accept that and I will

           2       pass over to Nuala now if I may.  But I think the point

           3       simply I am trying to get to hone down on with you is

           4       whether you think there is sufficient clarity within the

           5       Home Office and the bodies you are responsible for, if

           6       you like, protecting the rights of individuals, and

           7       protecting their security equals human rights rather

           8       than human rights is product protecting individual

           9       freedoms and the rights of defendants and security is

          10       the other bit of the Home Office and somehow they exist

          11       in conflict, but actually human rights is the means for

          12       attempting to assimilate these roles.

          13           And I wonder if you think that is absorbed within

          14       the culture of the Home Office and it is sufficiently

          15       clearly translated and transmitted to the bodies you are

          16       responsible for.

          17   MR PETER WRENCH:  I think it largely is absorbed at the

          18       centre.  I think you can find examples, and Tom has

          19       quoted some, where people take it the wrong way and

          20       assume it is purely at the “protecting the individual” end

          21       of the spectrum. And that I think feeds back into the

          22       general myth busting and storytelling that we need to

          23       do from the centre to make sure the message does get

          24       through.

          25   PROFESSOR FRANCESCA KLUG:  Thank you.
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           1   DAME NUALA O'LOAN:  Can I move in then to this sort of duty

           2       of fostering of human rights culture whilst providing

           3       public services and the security nature.  I want to look

           4       first of all at the Criminal Records Bureau because

           5       there are very clear concerns.  I think it is a simple

           6       one.  Concerns about illegal criminal record checks by

           7       employers and the Criminal Records Bureau say that

           8       employers are best placed to know whether a check was

           9       necessary and I gather the law says that once

          10       a completed application is received from a registered

          11       body or employer then it cannot be refused.  And yet

          12       there appears to be emerging evidence that those records

          13       are being used inappropriately.

          14           The Minister for Justice I think, Michael Wells, has

          15       said that these things wouldn't happen if the right to

          16       privacy was a burning issue in the forefront of their

          17       minds.  I just wondered, if I took that as an example do

          18       you think that there is sufficient effort by the Home

          19       Office to ensure that its agencies do have the human

          20       rights at the forefront of their mind because it quite

          21       clearly is a very important issue, particularly

          22       when you come to spent convictions and things like that.

          23   MR PETER WRENCH:  I am afraid the Criminal Records Bureau is

          24       an area of the Home Office that I don't have direct

          25       personal experience of and I'm not briefed on that
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           1       particular issue, but we can come back to you on it.

           2           I think the more general point is we need to keep up

           3       with effort and the pressure in terms of getting the

           4       message down our delivery chains in a consistent way.
           5       The work that Tom has described of getting together

           6       for training sessions with our NDPBs and so on is part

           7       of a wider pattern of what we need to do to make sure we 

           8       get that consistent message out.

           9   MR TOM DOOLEY:  I wasn't aware that the issue of CRB was

          10       going to come up.  So I haven't got a briefing.

          11   DAME NUALA O'LOAN:  It is just I notice it is one of your

          12       responsible agencies and it has been ticking away in my

          13       mind as it has been sitting in front of me.  It is part

          14       of the Human Rights Inquiry.  Let Limbola(?) and the

          15       operation of section 55 and more recently section 54 of

          16       the Immigration Act.  I suppose it is looking at the way

          17       in which the Home Office responded in the Limbola case,

          18       looking at what appears to me to be a fairly robust

          19       approach by the Home Office which required, for example,

          20       applicants to prove they had slept on the streets for

          21       three nights in the winter and to outline the harm it

          22       had caused them and not accepting that having nowhere to

          23       wash, nowhere to sleep, nothing to eat was a breach of

          24       article 3, and only when the court considered that did

          25       that change.
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           1           Do you think that that is consistent with fostering

           2       a human rights culture?  And if I refer to article 4

           3       which is the situation of people who can't go home

           4       effectively section.  The mechanisms by which section 4

           5       support or delivered.  We have received evidence, for

           6       example, to the effect that the support consists of very

           7       basic accommodation and £35 worth of vouchers a week

           8       which must cover all food, toiletries and all essential

           9       living items, although people can apply for additional

          10       vouchers if they have children and need to journey to

          11       a health appointment.  We have evidence of people

          12       walking a six mile round trip to the nearest voucher

          13       friendly shop in order to cash the vouchers.  For

          14       a mother with a young child there would be questions

          15       about that.

          16           The reason I raise them is how do you ensure that

          17       you actually are fostering a human rights culture as you

          18       go about creating and developing Government policy?

          19   MR PETER WRENCH:  Clearly asylum support is an area where

          20       the litigation in the case has an impact and things have

          21       moved in the light of the Limbeula judgment.

          22           I think an important point to emphasise is when

          23       section 55 was enacted in the first place it is not that

          24       the Home Office was blind to the fact that there were

          25       human rights issues involved and the legislation was
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           1       drafted in a way which made it clear that people's

           2       rights under article 3 needed to be protected. It was

           3       a question of the definitions and how it was going to be

           4       used in practice, which is what the case brought out and

           5       led to changes.

           6           And I wouldn't back away from the fact that this is

           7       a difficult and sensitive area.  Those decisions were

           8       taken to produce the provisions in the 2002 Act at

           9       a time when the pressures on the asylum system were much

          10       greater than they are today.  There was a particular

          11       public interest in getting greater control over the

          12       system than there had been in the past.  But it is

          13       classically one of those areas where the opportunity to

          14       have those judgments and decisions reviewed in the way

          15       that they were is entirely part of the process that was

          16       supposed to happen when the Human Rights Act was put in

          17       place.

          18           So it is not something where you can say: we are

          19       going to get it absolutely right first time, we don't

          20       want to listen to any challenge.  It is a strengthening

          21       part of the process that you do look at it over time and

          22       get an independent oversight of it.

          23           And as for the future, we are looking at the law on

          24       asylum support as part of the overall process of

          25       simplifying immigration law and we acknowledge that this
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           1       is a complex and difficult area, that we want to have

           2       a proper look at to see if we can improve it.

           3   DAME NUALA O'LOAN:  Okay, thank you.

           4   PROFESSOR FRANCESCA KLUG:  I think the difficulty is that

           5       what you describe is very interesting and impressive but

           6       it doesn't always look from the outside, and I have to

           7       say a lot of the evidence we have received backs this

           8       up, as if the approaches you use and the procedures you

           9       use necessarily translate into very different practice

          10       than would have been the case anyway had you not gone

          11       through those human rights compliant procedures.

          12           I think of something, for example, like the

          13       restraints used for children in detention and, as you

          14       know, the policy has been recently overturned by the

          15       courts.  You changed the new policy and the new policy

          16       has been overturned and you have been asked to going and

          17       look at it again.  Not only because of the inadequacy of

          18       the impact assessment which wasn't undertaken before you

          19       introduced the new policy but because it was essentially

          20       non-compliant with the Human Rights Act the courts held,

          21       and what is not clear to me is that there is anything

          22       that you would want to do or that your ministers say

          23       they tell you to do that wouldn't be done if we didn't

          24       have the Human Rights Act.

          25           And if there are things that you have done
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           1       differently because of the Human Rights Act, then one

           2       wonders why we don't hear about it.  It does feel often

           3       as if you are in a position to defend every case that is

           4       taken, you will defend it.  If there were changes you

           5       made because of the Human Rights Act would that not be

           6       an opportunity to promote those changes and say: we have

           7       thought of doing it this way but we realised the human

           8       rights principles tell us we should do it that way, the

           9       other way?  And, as you said earlier, the Home Office

          10       introduced the Human Rights Act, you are proud of it and

          11       therefore this is part of fulfilling that

          12       responsibility.  You are doing it in a human rights

          13       compliant way.

          14           So my question to you is: what can we actually see

          15       that has been done differently because of the Human

          16       Rights Act?  Not just the processes you use but the

          17       outcomes?  I don't mean losing a case.  I mean decisions

          18       you have taken to change your policy or change your

          19       approach because of the Human Rights Act.

          20   MR TOM DOOLEY:  Quite a wide one for us.

          21   MR PETER WRENCH:  I am hard pressed to come up with

          22       a specific example because I don't think the reason that

          23       the Human Rights Act was enacted was because there was

          24       a general culture in the Home Office or the Government

          25       generally that was inimical to human rights.  It wasn't
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           1       intended to induce that cultural shift.  It was supposed

           2       to formalise rights and to enable individuals in

           3       this country to argue them in this country directly.  It

           4       wasn't saying: you as a group of civil servants don't

           5       care about human rights.  You never think about them.

           6       So I don't know that I can give you a crystal clear

           7       example.

           8   PROFESSOR FRANCESCA KLUG:  So when you get a court ruling

           9       which says look again at your policy for the restraint

          10       of children in detention centres, what signal does that

          11       send to you in the home office?  Does that send to you:

          12       oh God, I've lost the case?  Or is there a signal that

          13       appreciation of human rights, we are talking about very

          14       vulnerable children here and the circumstances that they

          15       are already in care, circumstances in which they can be,

          16       frankly, treated in a way no other children are likely

          17       to be without potentially their carers coming before the

          18       courts.  It is very serious situation, very

          19       vulnerable children.  If the Human Rights Act is not

          20       having the effect that those guidelines are compliant

          21       with it, what effect is it having?

          22   MR PETER WRENCH:  Again, a judgment of that sort shouldn't

          23       be a complete revelation: oh dear, children have

          24       particular issues that we have been ignoring.  It is

          25       more a case of saying: the court is saying you have put
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           1       the balancing point in the wrong place; you have given

           2       insufficient weight to this collection of rights.  And

           3       I think that is more of an adjustment of perspective on

           4       a scale rather than it being the blinding flash of

           5       illumination.  And I think there is an awful lot that we

           6       can point to in the area of children's rights and doing

           7       the right thing by children where we are making changes:
           8        the announcement that we are withdrawing our

           9       reservations from the UN Convention on the rights of the

          10       child for example.  The fact that the UK border agency

          11       is taking on a legislative duty to safeguard and promote

          12       the welfare of children in line with section 11 and so

          13       on.  There is a trend of things there that you can point

          14       to that we are working hard to make sure we get it right

          15       for children.  But there will always be areas I think

          16       where the balance is found to lie differently.

          17   DAME NUALA O'LOAN:  Can I just pick you up.  I missed the

          18       fact that you were withdrawing your reservation on the

          19       rights of the child.  Can you just tell me a little bit

          20       more because I would be particularly concerned about

          21       immigrant children, children who are going to be

          22       repatriated and so on.

          23   MR PETER WRENCH:  The announcement was made about ten days

          24       ago I think that we were withdrawing the 

          25       reservation.  And clearly we had never seen that
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           1       reservation as meaning that we didn't want to take any

           2       account of children's interests.  It was partly the

           3       danger of people arguing that issues around the welfare

           4       of a child trumped anything else in immigration law or

           5       the other relevant areas.

           6   DAME NUALA O'LOAN:  That is very helpful.

           7   PROFESSOR FRANCESCA KLUG:  I was only going to ask, some

           8       immigration detention centres are run in the private

           9       sector.  Is that correct?

          10   MR PETER WRENCH:  Yes.

          11   PROFESSOR FRANCESCA KLUG:  Given your response to my

          12       previous question, what steps do you think should be

          13       taken to ensure that as part of the procurement process

          14       human rights principles are embodied?

          15   MR PETER WRENCH:  There is a contractual responsibility

          16       there upfront and then it is a case of 

          17       monitoring the delivery of the contract in the way

          18       things operate.

          19   PROFESSOR FRANCESCA KLUG:  Do you mean it is in the

          20       contract?

          21   MR PETER WRENCH:  Yes.

          22   PROFESSOR FRANCESCA KLUG:  Is there anything you wanted to

          23       add to this, Mr Dooley?

          24   MR TOM DOOLEY:  No, because the Cheshire case has caused

          25       particular problems and I know we are looking at that.
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           1       It is right to say on the Government we were quite

           2       surprised at the findings but we have always felt --

           3   PROFESSOR FRANCESCA KLUG:  This is the definition of public

           4       authority.

           5   MR TOM DOOLEY:  And doing a duty that is within the public

           6       domain.  But we were always of the opinion that if you

           7       were discharging a public function on behalf of a public

           8       authority, then you are caught by the Act and you would

           9       expect contractors do so, and I have insisted on that,

          10       as a fallback position to be on a contractual basis not

          11       the starting point.

          12   PROFESSOR FRANCESCA KLUG:  How do you go about monitoring

          13       it?

          14   MR TOM DOOLEY:  We get monitored all the time.

          15   PROFESSOR FRANCESCA KLUG:  How do you monitor the bodies you

          16       contracted out to?

          17   MR PETER WRENCH:  There is a  range of different approaches for

          18       different contracts. It would be an integral part of

          19       monitoring adherence to all the standards in the

          20       contract.

          21   PROFESSOR FRANCESCA KLUG:  To your knowledge has any

          22       non-compliance or lack of respect for the spirit of the

          23       Human Rights Act ever been picked up through that

          24       monitoring process?

          25   MR PETER WRENCH:  I am sure if it is the sort of thing where 
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           1       for example they are getting the tone, that is something

           2       that would get picked up in general discussions about 
                    performance against the contract.  We

           3       would have to go away and look at whether there has ever

           4       been a case of formal action that somebody has been in

           5       contractual breach, but I'm not aware of one.

           6   MR TOM DOOLEY:  I can tell you anecdotally we have lost

           7       prisons to the Ministry of Justice in the last

           8       Government change and I knew of quite a few prisoner

           9       claims through the prison ombudsman and there was quite

          10       a lot of breaches of human rights, but once again that

          11       was misinformed in the media.  Some of the examples:

          12       I wasn't called Mister.  I didn't get the right pair of

          13       underwear back.  Things like that.  Those were quite

          14       frivolous.

          15           However, also were involved were examples where

          16       quite clearly it had gone beyond that, gone beyond the

          17       human rights framework into almost a criminality

          18       framework in terms of assault et cetera.

          19   MR PETER WRENCH:  We will check if we may.

          20   PROFESSOR FRANCESCA KLUG:  Thank you.

          21   DAME NUALA O'LOAN:  I would like to move on to something to

          22       which you have referred a number of times and this was

          23       the part of constitutional affairs, this is the Ministry

          24       of Justice, this is the Home Office, all of the shifting

          25       of responsibilities on top of an existing very complex

                                           137

           1       arrangement.  And it really is around inter-agency

           2       working and how the Home Office fosters inter-agency

           3       working.

           4           And I will give you an example of the kind of things

           5       that cause me concern: the Corsten report of the release

           6       of women from prison and the vulnerable nature of those

           7       women and the risk of self harm and also perhaps the

           8       risk of self harm where people are arrested in

           9       connection with allegations of paedophilia and are

          10       either released or are convicted and detained and then

          11       released and the risk of them self harming in some harm

          12       form.  Does the article 2 obligation inform an

          13       inter-agency approach to that situation?

          14   MR TOM DOOLEY:  There is a problem with your assumption, if

          15       you like, that the Government departments take their

          16       responsibilities not only seriously but it is almost

          17       like silos.  Once prison has moved on to another

          18       department's responsibility.

          19   DAME NUALA O'LOAN:  I am not making the assumption.  You

          20       refer to that issue several times.

          21   MR TOM DOOLEY:  We do because it is part of the way we

          22       operate on a daily basis, part of life for us, if you

          23       like.  But we do have a number of ways of working

          24       together.  The most recent one being the establishment

          25       of Criminal Justice Reform which feeds into not only
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           1       Ministry of Justice prisons but the CPS et cetera as

           2       well.  But you are talking more of parochial care post

           3       sentencing.

           4   DAME NUALA O'LOAN:  Its might be post sentencing or it might

           5       be post release et cetera.

           6   MR PETER WRENCH:  I think it is more important in addressing

           7       the sort of issue that you have talked about that the

           8       agencies are working together at the local level.  Yes,

           9       responsibilities might shift at the national level and

          10       we re-jig our coordination mechanisms at the centre to

          11   talk about the issues, but what has stayed constant through this

          12       is the development of partnerships at the local level

          13       with the police and the other agencies.  And I think

          14       there is certainly a recognition of the vulnerabilities

          15       at the transition points of people moving through the

          16       system.  And the whole ethos of national offender

          17       management service has been about trying to get a better

          18       joined up picture of the progression of an offender

          19       through the system. At the start of the process a lot

          20       of inter-agency working going on for example with the

          21  criminal justice intervention programme, people in the drugs area

          22       where you have got people going in to police stations

          23       and so on and helping to pick up vulnerable drug

          24       misusers.

          25           So I think there is a lot of good examples at the
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           1       local level of getting the agencies talking.  And

           2       I think the ethos and framework for offender management

           3       means a better through view of what is happening to the

           4       individual offender.

           5   DAME NUALA O'LOAN:  I am thinking also, perhaps to give you

           6       another focus on it, another carrier, it is the arrests

           7       and the counterterrorism process where the arrest

           8       doesn't actually lead, as most arrests don't lead to any

           9       charges.  A person is released but there has been very

          10       public process of searching of their premises, of their

          11       home, a very public arrest situation and then they are

          12       back on the streets again and are they a threat to

          13       national security?  They are back on the streets but is

          14       there an inter-agency approach in that situation between

          15       police, whoever else is responsible, health service

          16       et cetera to ensure that those people are protected?

          17   MR PETER WRENCH:  I am afraid I don't know the answer to

          18       that question.

          19   MR TOM DOOLEY:  We do extend care and support post these

          20       situations.  Families have individual officers assigned

          21       to them to help them through the trauma of such

          22       occasions.

          23   DAME NUALA O'LOAN:  Individual police officers?

          24   MR TOM DOOLEY:  They will have a family officer allocated to

          25       them.  In terms of inter-agency working I mean, that is
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           1       always attempted whenever there is a particular problem

           2       addressed, as Peter mentioned.  Normally it is through

           3       at point of arrest when the problem is more visible

           4       especially in terms of a drug user or mental health

           5       issues and then our drugs intervention programme kicks

           6       in and there are fully inter-agency networks including

           7       local like drug action teams, local council, social

           8       services, probation, the whole bit, and currently

           9       I think it is something like 4,000 people a month are

          10       getting into treatment coming through the criminal

          11       justice system.

          12           But in terms of terrorism the numbers are much

          13       smaller and the issues there might be much harder, so we

          14       don't have, I don't have a hard and fast response but

          15       I know they always have a coordination officer addressed

          16       to the families who are going to help them getting

          17       through it all.  Often they wouldn't be welcome where it

          18       has been particularly traumatic for them so other

          19       agencies need to come in.

          20   DAME NUALA O'LOAN:  And when the police have finished with

          21       an individual that comes to an end?

          22   MR TOM DOOLEY:  The police support necessarily would but

          23       then they always get -- if they feel they have been

          24       victims, they will always get victim support and once

          25       again they are linked into other agencies.
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           1   MR PETER WRENCH:  Perhaps I could check with colleagues who

           2       are more expert in this and ...

           3   DAME NUALA O'LOAN:  I suppose what lies behind it in my head

           4       is the extent to which Government action can create

           5       a situation in which somebody becomes perceived to be

           6       harassed or something and then the consequence of that

           7       is the support for whatever the ideology is which you

           8       may be investigating which leads to a growth of the

           9       problem you are attempting to do within counterterrorism

          10       terms.  That is really where --

          11   MR PETER WRENCH:  I suspect it is not limited to the

          12       terrorism cases and the case of an individual who might

          13       have been remanded in custody for several months and 
          14       who is then acquitted.  They walk away from the court

          15       and what support is available to them?

          16   DAME NUALA O'LOAN:  Thank you.

          17   PROFESSOR FRANCESCA KLUG:  The final question: you mentioned

          18       earlier media myths, and I think we all know what we are

          19       talking about.  How do you think that climate that has

          20       been created by some of those apocryphal stories or

          21       embellishments has affected the capacity for, if you

          22       like, a human rights approach to take root within the

          23       Home Office and be taken seriously? is my first

          24       question; and secondly, do you feel it is part of the

          25       Home Office's brief to try to counter those myths when
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           1       they impact on your area and what have you done to that

           2       end?

           3   MR PETER WRENCH:  I think it is a general responsibility for

           4       people within Government and for people around

           5       Government who are advising on these issues to try to

           6       bust the myths and challenge them when they come up.

           7           I don't think it is necessarily damaging within the

           8       Home Office.  It is selling the story down the delivery

           9       chain and to a wider audience where it is the equivalent

          10     of the European Union “straight banana” story.  The press are

          11  requirements always wanting to find something that makes human 

          12   rights look ridiculous.  It is a good story to sell.

          13           So I think we have to look out for the opportunities

          14       for challenging that and getting balancing information

          15       out.

          16   MR TOM DOOLEY:  And we have set up a police network.

          17       Anything which appears in the media and challenge it.

          18       Unfortunately it is like the apology you get on page 6.

          19   DAME NUALA O'LOAN:  The rapid response unit.

          20   MR TOM DOOLEY:  Rapid Response Team exists.  It is elsewhere

          21       as well.

          22   PROFESSOR FRANCESCA KLUG:  Is this with the MOJ?

          23   MR TOM DOOLEY:  It is with the MOJ because it needs to be

          24       cross-governmental because often it will impact on more

          25       than one Government department as you highlighted today.
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           1       And the implications go deeper than that because they

           2       often are seen as it is criminal protection, it is the

           3       last refuge of the scoundrel.  And so then when other

           4       people claim their human rights it actually starts to

           5       collect negative comments rather than positive ones.

           6       Also we have a Legal Advisers Network who meet on a very

           7       regular basis to look at recent judgments and also look

           8       at implications that have come out from media coverage.

           9   PROFESSOR FRANCESCA KLUG:  Can you give us an example of

          10       where a media story as been successfully squashed or at

          11       least responded to?

          12   MR TOM DOOLEY:  Not off the top of my head.  I tend to

          13       remember the ones which weren't right and we had to put

          14       right.

          15   PROFESSOR FRANCESCA KLUG:  That is what I mean.  Give us an

          16       example of where they were right.

          17   MR TOM DOOLEY:  Where they got the story wrong about us.

          18       The Ministry of Justice could be better.  They have been

          19       publishing myth busting advice because often we don't

          20       pick up on it.

          21   PROFESSOR FRANCESCA KLUG:  Do you think there is more that

          22       the Equality and Human Rights Commission can do from

          23       your point of view to change the climate on human

          24       rights?

          25   MR PETER WRENCH:  I think it is telling the story as you
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           1       were doing earlier about how there is balance inherent

           2       in the system.  And I don't know that that story does

           3       get across in terms of a tabloid headline view of the

           4       world, and the more that we can collectively spread that

           5       more rounded picture I think the better off we will be.

           6   PROFESSOR FRANCESCA KLUG:  Thank you.

           7   DAME NUALA O'LOAN:  Thank you both very much for coming.

           8    (3.03 pm)

           9                 (The fourth session concluded)

          10

� Page 11 lines 11 & 12 It was the whole NHS complaints procedure that took 3 years Sept 1998 to Nov 2001 not just the Ombudsman part.








