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           3    (9.45 am)

           4   DAME NUALA O'LOAN:  If I could introduces Dr Brewer, the

           5       chief executive.  She's sitting at this table, I'm the

           6       chairman of the inquiry for the commission.  The focus

           7       of the inquiry is the extent to which the human rights

           8       culture is developing in England and Wales and barriers

           9       to the development of that culture and what more can be

          10       done by organisations to promote human rights in England

          11       and Wales.  If there are any questions to which you feel

          12       you can't give us a full answer today, if you want to

          13       put in any evidence arising we would be very grateful

          14       and we ask within 14 days, if that's possible.

          15           It's a formal legal inquiry under section 16 of the

          16       Equality Act.  We are bound by strict rules of

          17       disclosure and we have obviously our data protection and

          18       human rights responsibilities.  We did ask if you were

          19       prepared to give evidence in public and I think you said

          20       you were happy.

          21   SIR IAN KENNEDY:  Yes, absolutely.

          22   DAME NUALA O'LOAN:  If it were to change at any stage, if

          23       you would just indicate that to me.

          24           A practicality that's important, CheVawn is our

          25       palantypist for the day and she would prepare for us an
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           1       accurate record of the evidence which you give us.  She

           2       would ask that we all speak clearly because the

           3       acoustics in this room aren't great, so she can get the

           4       record that she needs and if you use acronyms or

           5       abbreviations, if you could identify them.

           6   SIR IAN KENNEDY:  May I say one thing on that, that if I --

           7       I have a strange accent and sometimes I mumble.  If you

           8       indicate to me, I'll slow down or do the appropriate.

           9   DAME NUALA O'LOAN:  Thank you.  If you feel the need to

          10       clarify or explain anything or to ask us to clarify

          11       anything, please feel free to do so.

          12           It is my practice before we start to invite our

          13       witnesses, if they wish to do so, to make a statement of

          14       up to two minutes.

          15   SIR IAN KENNEDY:  Thank you.  Thank you for inviting me.

          16       This is a particularly important venture, I think.

          17       I would just say that the body I chair, which is the

          18       Healthcare Commission, has not had the time it perhaps

          19       might have wanted to embed everything that we wanted to

          20       do into the way in which the National Health Service

          21       might operate, because within 11 months of its

          22       establishment, its demise was announced.

          23       Notwithstanding that, we've carried on now for a couple

          24       of years, but I would draw your attention in terms of

          25       the commitment of the Healthcare Commission to what we
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           1       call the vision document and to the priorities that we

           2       chose as being important.  The vision document, which

           3       I with one other person wrote, specifically refers to

           4       the commission as an inspectorate or as a regulator

           5       to "equal citizenship.  I wasn't anxious for us to  

                    continue to

           6       use the word "vulnerable" because it is we who make                

                 people

           7       vulnerable.  Everyone is a citizen and is entitled --

           8       therefore the question is not what do you need but why

           9       aren't you getting it.

          10           And the second question, the second point I would

          11       make is that in choosing our priorities, I asked for and

          12       was given a specific statutory remit with regard to

          13       children, but in addition to that, we decided that we

          14       would press to examine the provision of healthcare for

          15       those who live on the very margins.  Those who could

          16       manage a complex system, they could manage that system.

          17       It's others who are less able to do so, they should

          18       receive the attention first.

          19   DAME NUALA O'LOAN:  Would you like to start?

          20   DR NICOLA BREWER:  Thanks.  You explained about the timing

          21       constraints on embedding the human rights based

          22       approach, but could you tell us over the three or four

          23       years that you have been operating what the impact --

          24       what impact the Human Rights Act has had on your

          25       commission and its work and in particular if you could

                                             3

           1       sketch out for us how the Healthcare Commission goes

           2       about fulfilling its positive obligation under the Human

           3       Rights Act?

           4   SIR IAN KENNEDY:  Okay.  The impact of the Act shouldn't

           5       only be contemplated in terms of the regulator, but also

           6       those who are regulated -- how the organisation is

           7       regulated, because the organisations constitute a bigger

           8       or less big challenge in terms of how you can deliver

           9       what you're delivering.  The National Health Service has

          10       never been in my view particularly comfortable with the

          11       notion of rights.  If you were to say that clinicians
          12       are more content to talk about responsibilities than

          13       they are about rights, although less so in the case of

          14       nurses than doctors. Managers, I would say, they know

          15       the words.  So there is a tension between what the

          16       regulator can do and the audience it's talking to,

          17       meaning a strategy of persuasion.

          18           The second point I would make is when you are

          19       talking about human rights in the National Health

          20       Service you have to be aware of -- and this is, I hope,

          21       responsive to your question because it's the context in

          22       which you have to develop the strategy, there is a

          23       tension between the patient and patients, because you're

          24       always concerned with rationing, whether we use that

          25       word overtly or not.  NICE is a classic example of a
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           1       statutory rationing device created, a mechanism with some

           2       transparent criteria which are themselves subject to

           3       proper debate.  So that tension -- not only is the NHS

           4       uncomfortable often times with the notion of rights, but

           5       the notion of rationing also.  That has to be borne in

           6       mind.

           7           How do we as an organisation confront that?  I think

           8       my answer is that we confront it first of all internally

           9       and then externally.  Internally, we have sought to

          10       ensure that we treat each other with proper respect, not

          11       just, if I may say so, to the Human Rights Act, because

          12       I would deeply resist the notion of, as it were, a

          13       legalistic approach, as if the Human Rights Act were a

          14       tax statute; because it only says this, it doesn't say

          15       that.  I'm committed to the notion that the principles

          16       which underlie the Human Rights Act and the equality

          17       legislation.  Indeed the subject I was a professor of in

          18       the old days I described as a branch of human rights

          19       law,  in terms of principles, long before the Human

          20       Rights Act was there.

          21           Internally we have to ensure that we treat each

          22       other with proper respect, with proper dignity and with

          23       proper reference to the provisions of the act.  Equally, we have to

          24       treat others in the same way to deal with this.  I'll

          25       come to how we try and do that in a moment.
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           1           Thirdly, and perhaps most importantly for you here,

           2       we have to design the way we work, we have to design our

           3       tools in a way which take account of and give proper

           4       respect to the provisions of the legislation and the

           5       principles.  If I may put it to you like this, much of

           6       what we do is measuring the outcome of treatment or access

           7       to care, and I take the view that the measures having to

           8       do with respect for the principles of human rights,

           9       diversity, equality and so on, are as important as part

          10       of the tools we use as are, did he or she get an

          11       injection within a certain time?  How we design our

          12       tools is critical.

          13           I'll give you some examples of how we've done it, if

          14       I may.  With regard to children, we have worked very

          15       hard with the children's commissioner, with the various

          16       royal colleges, with others, so that, for example,

          17       people are made aware of the safeguarding legislation

          18       and that, since we have a public duty to draw attention

          19       to that, that we are prepared to act and we have taken

          20       such action.

          21           The very focus on children is in a way a statement

          22       that this is a group of citizens needing particular

          23       attention.  We produced a report on the care of children

          24       in which we specifically drew -- hospital care -- we

          25       drew attention to the fact that when they were not in
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           1       dedicated paediatric environments, then things like pain,

           2       distress, privacy, being cared for by a relative or

           3       parents, they were neglected because they weren't seen

           4       as part of the therapeutic exchange or even the

           5       custodial exchange while they waited, and we drew

           6       specific attention to that.  Whether we couched it in

           7       the terms of the legislation or the principle, I can't

           8       now remember.

           9           We produced a report having to do with the care of

          10       the elderly and it was specifically about dignity.  And

          11       that, if you like, was an indication of the priority we

          12       chose to give to certain areas we looked at first, and

          13       that I hoped was important.

          14   DAME NUALA O'LOAN:  May I ask what elements you addressed in

          15       the dignity report, was it aspects of (inaudible)?

          16   SIR IAN KENNEDY:  Well, privacy, being listened to, being

          17       taken account of, being regarded as being in the same

          18       room, i.e. not being talked about without being able to

          19       participate.  I'll send you the report.

          20   DAME NUALA O'LOAN:  Thank you very much.

          21   SIR IAN KENNEDY:  Because --

          22   DAME NUALA O'LOAN:  I don't know about being fed

          23       (inaudible).

          24   SIR IAN KENNEDY:  It's important to point out that from my

          25       point of view, we're not only concerned with acute
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           1       sector care or care home care, it's across the spectrum.

           2       Being fed depended on the environment and we were

           3       specifically concerned about trying to work with others,

           4       and we described how food was put here but the person

           5       was there and it was unreachable and no one really took

           6       proper account.  And we specifically drew attention too

           7       that.  Of course, our job is to hold up the mirror and

           8       say this is not as it should be, for others then to

           9       react.

          10   DR NICOLA BREWER:  Can I add one word?  You were talking

          11       about designing your tools.  Is there anything specific

          12       that you can tell us about using the Human Rights Act to

          13       inform your inspection or regulatory standards and

          14       methodologies?  We would be interested to hear that.

          15   SIR IAN KENNEDY:  I'm sorry.  I'm probably boring you with

          16       too ... I think, let's look at learning disability.

          17       This has been neglected.  There were no government

          18       targets and therefore there was no overt incentive to

          19       pay particular regard to this constituency.

          20           The first thing we did when we came into operation

          21       was to convene a meeting wholly consisting of people

          22       with learning disabilities and there, just as in other

          23       places, you've got the reaction which was not, "Why

          24       don't you look at that or that": that came later.  The

          25       first reaction was, "No one has ever talked to us
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           1       before." I got that from GPs as much as I got from

           2       that meeting with people with learning disabilities -- I didn't go do the initial one.

           3           But also then by listening to these constituencies,

           4       we will become able to find out what is important and if

           5       you are concerned with the principles which underlie the

           6       Act, then you can find out what it is that really

           7       offends privacy, how many times we've talked about mixed

           8       wards and plastic curtains.

           9          The Mental Health Act Commission changed the way

          10       we question things, to take account of the more

          11       demanding circumstances that the Act might place upon

          12       those looking after them than those which are contained

          13       in the Mental Health Act.  If you look at the

          14       consultation on the Ministry of Justice's framework, it
          15       makes specific reference to one of the ways in which we

          16       have changed some of our approach.

          17           We also have a team now, if I can talk about how we

          18       design it, called the Equality, Human Rights and

          19       Diversity Team, which is part of our operation, and they

          20       have worked through every tool we use to make the

          21       standards and also the standards themselves - to engage in

          22       what we call equality proofing and human rights proofing

          23       and they have to report to the full Commission.  We have

          24       a team but they have the report to the commission.

          25   DR NICOLA BREWER:  Have you had examples of where the
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           1       intervention of that team changed the standards you use?

           2       That would be helpful.  Do you have a specific example?

           3   SIR IAN KENNEDY:  I haven't focused to that level of detail.

           4       I will undertake to send you as much as I can.

           5   DAME NUALA O'LOAN:  Can I ask you how the diversity comes

           6       into the --

           7   SIR IAN KENNEDY:  A member of the executive team.

           8   DAME NUALA O'LOAN:  The (inaudible)?

           9   SIR IAN KENNEDY:  I'm saying yes, but I will confirm.

          10   DAME NUALA O'LOAN:  That's very helpful.

          11   DR NICOLA BREWER:  Can we move on?  Another question about

          12       impacts, and what we're looking for is if you could give

          13       us an example of where the human rights have had impact

          14       on the actual practice of the bodies that you inspect or

          15       regulate in your language.  And in particular, whether

          16       there are any examples of using the Act in the health

          17       and social care context, where there's been an issue

          18       about balancing competing rights, so the impact of the

          19       particular bodies that you mentioned, particularly in

          20       balancing competing rights.

          21   SIR IAN KENNEDY:  I can't immediately think of such an

          22       example where balancing comes.

          23   DR NICOLA BREWER:  Or general ones on impact, so practices

          24       changed.

          25   SIR IAN KENNEDY:  Well, it's quite difficult to disaggregate
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           1       a whole set of recommendations as to how one ought to

           2       behave and identify the Act as being one of the specific

           3       agents.  Let me give you an example.  I was very

           4       concerned with maternity care.  I was concerned not only

           5       for mothers but also children and the staff.  We

           6       conducted an investigation in Millford Park in North

           7       London where nine women had died in two years, which is

           8       significantly more than who die elsewhere.  And we

           9       had -- effectively through that investigation we then

          10       decided that there was a need for a review nationally of

          11       the care of women having babies.  One of the things we

          12       did which has never been done was we asked a sample of

          13       women who had had babies over six months over the period

          14       over which we were conducted the review.

          15   DAME NUALA O'LOAN:  Mothers who had died?

          16   SIR IAN KENNEDY:  No.  Because we had to find out their

          17       experience and that is a fundamental element in

          18       understanding the quality of the care they had received

          19       and it was part of the human rights framework.  What we

          20       received from that was, just as we did when we looked at

          21       why people complained, you develop certain lessons and

          22       those lessons were then translated by the Royal

          23       Colleges, Royal College of Midwifery, of nursing and

          24       paediatrics, into a new way of caring for women -- they

          25       completely changed the protocol and the practice in
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           1       caring for women.  For example, women complained about

           2       being left alone immediately after their baby was born

           3       and feeling frightened by that.  The intention is to

           4       change that.  The first point was to be aware of this

           5       and to be aware that in doing so that was undoubtedly

           6       not the way to treat women.

           7           And so those changes now, whether those changes will

           8       translate into the experience of women, had we been

           9       existence, we would have tried to discover -- but this engagement of

          10       the views of patients being a critical element in how

          11       you measure the quality of the care received is

          12       essentially what we do.

          13   DR NICOLA BREWER:  You say you convened a meeting of people

          14       with learning disabilities?

          15   SIR IAN KENNEDY:  Precisely.

          16   DR NICOLA BREWER:  On the point I asked around any examples

          17       of where the competing needs are balanced, do have you

          18       any examples?

          19   SIR IAN KENNEDY:  I said a moment ago I can't initially

          20       think of one but that's probably because I was on a

          21       train until midnight last night trying to get back from

          22       Harrogate with a train breaking down.  Didn't have a

          23       good day yesterday and I'm still recovering.  I'll come

          24       back to you on that.

          25   DAME NUALA O'LOAN:  Can I take you to a specific trust which

                                            12

           1       I had met, which is Mersey Care Health Trust, who have

           2       given evidence to us, maybe details of which we have not

           3       cited.  One of the things which interested me was

           4       Mersey Care started out in 2005 with a weak evaluation

           5       then they were fully met on the existing, but they were

           6       excellent on the new standard.  So within one year, they

           7       were almost (inaudible).  I just wondered if you could

           8       sort of comment on what is happening and how it can be

           9       because we had examples of witnesses who actually sat on

          10       the boards for the appointment of consultancy of

          11       Mersey Care who were patients, service users.  I wondered

          12       if you could comment on how these various standards

          13       complement each other.

          14   SIR IAN KENNEDY:  If I may just modify the language,

          15       national targets include existing targets and new targets.

          16       They are incorporated into the standards, so

          17       generically, there are standards but part of those

          18       standards are described as existing targets and new

          19       targets.  All of those are set by government, not by the

          20       Healthcare Commission.  If I may say so, one of the

          21       great tensions between what our ambition might be and

          22       what we are able to achieve in terms of affecting

          23       behaviour is that the standards are sometimes not really

          24       directing attention to that which we should be

          25       attending.  We have made that point from day one.
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           1       Putting it another way, we have ambitions to measure

           2       what matters to patients and to those who look after

           3       them.  Sometimes the standards invite us to measure

           4       things which on a good day we wouldn't wish to --

           5       because others don't see the point, patients don't see

           6       the point or the question missed the target.

           7   DAME NUALA O'LOAN:  Have you had a dialogue with government

           8       about that?

           9   SIR IAN KENNEDY:  The dialogue could be described, and I

          10       know I'm speaking in public, as a dialogue with the

          11       deaf, insofar as I've made representations from day one.

          12       There were two reasons why I've made these

          13       representations.  One is what I've just said, namely

          14       they don't always address what matters.  The second is

          15       that they're centrally imposed rather than, as I would

          16       have it, that the standards -- what we should be looking at

          17       should be grown organically by proper consultation

          18       between patients and between clinicians who look after

          19       that.

          20   DAME NUALA O'LOAN:  Do you think that would make the

          21       delivery of a higher standard of care which actually

          22       does respect the various human rights obligations of the

          23       trust?

          24   SIR IAN KENNEDY:  I have no doubt that with a properly

          25       focused regulatory body such as the Healthcare
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           1       Commission, armed with the right questions to ask, with

           2       the appropriate sanctions which really are the court of

           3       public opinion, greater progress would have been made,

           4       and that perhaps explains why an organisation could say

           5       it's hitting its targets.  It may well be because what

           6       happens, as you know, what gets measured gets done.  And

           7       if we were to measure -- that's why I say the outcomes

           8       with regard to dignity and these matters are as

           9       important as the time of the injection.  If you're not

          10       measuring -- we have to almost do it through subversion.

          11   DAME NUALA O'LOAN:  Can I ask you -- and I think there's a

          12       degree to which you have already addressed this, but

          13       what are the challenges that the Commission has

          14       encountered in adopting a human rights-based approach to

          15       its work and how do you overcome those challenges?

          16   SIR IAN KENNEDY:  I wouldn't say we've overcome them.  We're

          17       on the journey.  The barriers were internal as well as

          18       external.  Of course there was not a familiarity with a

          19       lot of our staff with the notion of human rights or

          20       human rights-based regulation.  A lot of our staff were used to

          21       going around institutions and checking whether X or Y

          22       was there and it would be rude to say it was a tick-box

          23       mentality, but it was a type of structural and less

          24       personal focused approach.  So there were internal

          25       things and we struggled with that, but we have our team,
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           1       we've laid on seminars, we've worked with Mental Health

           2       Act Commission, all of the key members of the team have

           3       been required to go to seminars and at least we've

           4       quality proofed every standard.  Our investigations are

           5       now so structured that account is taken of fundamental

           6       principles of human rights not only in the Act but the

           7       principles beyond, and detailed in our reviews and so

           8       on.  So that internal reorientation of focus is a work

           9       in progress, but I think we've made some significant

          10       progress, particularly since we put in the purpose-built

          11       team a year ago.

          12           As regards the external world, as I've already said,

          13       the language of human rights, the language of rights is

          14       not a language which many in the healthcare business are

          15       entirely comfortable with.

          16   DAME NUALA O'LOAN:  Why are they uncomfortable with it?

          17   SIR IAN KENNEDY:  If you're talking about clinical groups

          18       and I use clinicians in a very general sense, there is a

          19       historical, cultural tendency to think in terms of

          20       clinical freedom.  Autonomy, the autonomy of the

          21       professionals to make decisions.  Clearly the

          22       professional regards himself or herself as the person

          23       charged with making decisions.  The idea of engaging

          24       others is less to the fore.  And therefore, let me give

          25       you one concrete example.  When I did the Bristol
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           1       inquiry, I had evidence before me of one young man who

           2       was a young trainee doctor who said he was sent to

           3       consent someone.  I stopped and I said that was the first

           4       time I'd ever heard the word "consent" used as a

           5       transitive verb.  It was my old-fashioned knowledge of

           6       grammar and it threw him completely.  But that in a

           7       sense captured the notion of a fundamental idea of

           8       engaging the patient whenever the patient can be engaged

           9       in his or her care had become lost and become

          10       routinised.  Regarded as a bit of a chore.

          11           Let me give you another example, an example that

          12       almost obsesses me, which is the use of language,

          13       “patient safety”.  Patient safety is a way whereby with

          14       the use of language you can change what is an important

          15       concept into a managerial abstraction.  We're actually

          16       talking about the safety of patients, but when you talk

          17       about patient safety, it becomes something to tick.

          18       Those are the cultural notions.  We're talking about why

          19       the environment is hostile or not welcoming.  Another

          20       reason not only the autonomy, not only the cultural

          21       language, it's also the fact that patients sometimes

          22       aren't very easy to deal with.  When I said we were

          23       going to do unannounced visits to hospitals as part of

          24       it, I was asked not to do that on the grounds

          25       that "you might catch us on a bad day", to which I said,

                                            17

           1       "If patients catch you on a bad day, perhaps I can see

           2       how you cope with bad days."  It's the sense of "leave

           3       us alone, we know how to do it", and when you actually go, it the care
           4       isn't patient-focused.

           5           The last point, one needs to have a degree of

           6       sympathy for doctors when they are placed, as they were

           7       in the early part of this century, under the most

           8       enormous pressure to achieve certain other ambitions,

           9       having to do with money, having to do with throughput or

          10       whatever.  It wasn't always the case that they could

          11       keep their eyes on both targets these ambitions and the care of patients and they didn't on

          12       occasions and the worst possible example of that, with

          13       reference to the Act as well as the principles, in

          14       Tunbridge Wells for managerial preoccupations with money

          15       and so on, was such as to mean that they neglected

          16       completely the welfare of elderly people whose beds were

          17       pushed close together and there were something in the order of

          18       200 deaths.

          19   DAME NUALA O'LOAN:  One of the things that has been said to

          20       us by a number of witnesses is that the language of

          21       human rights is difficult.  I would like your

          22       explanation of that in terms of the historical autonomy

          23       of doctors.  There are those who saying to talk about

          24       somebody's right to privacy, somebody's right to family

          25       is harder for staff to deliver than if you talk about
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           1       dignity, respect, fairness, autonomy, things like that,

           2       which is the language traditionally used in terms of

           3       human rights.  You said you had a particular affection

           4       for language.  I wondered if you have any view on

           5       whether, if there was more use of specific language, we

           6       would achieve a better delivery of services in human

           7       rights terms?

           8   SIR IAN KENNEDY:  And by specific language you mean?

           9   DAME NUALA O'LOAN:  I mean a person's right to their family

          10       life --

          11   SIR IAN KENNEDY:  Absolutely.  Do I think --

          12   DAME NUALA O'LOAN:  They talk --

          13   SIR IAN KENNEDY:  No.  The view I would take is that I would

          14       agree with you absolutely that that is how one should

          15       express oneself.  In the language I'm using, however I'm more

          16       persuaded the answer is NO.  Why?  Because if this is an exercise in

          17       persuasion, the language of rights is still deemed to be

          18       provocative by many who operate in that world of

          19       medicine.  Provocative in the sense of the autonomy,

          20       freedom, it's too in your face.  And a clinician -- if

          21       you were to wrestle with these things, we should be

          22       starting here, with education and training.

          23   DAME NUALA O'LOAN:  And I don't know if that is -- they

          24       don't?

          25   SIR IAN KENNEDY:  Not effectively, in my view.  Certainly not
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           1       introduction to the language of rights.  It's only been

           2       very recently that we’ve seen an introduction to the notion of

           3       ethics.

           4   DAME NUALA O'LOAN:  How about an introduction to the notion

           5       of the obligation of the state to people?  The case of

           6       human fundamentals?

           7   SIR IAN KENNEDY:  Would it surprise you if, until relatively

           8       recently, no medical school I'm aware of really gave any

           9       fundamental course on what is the nature of the National

          10       Health Service?

          11   DAME NUALA O'LOAN:  Who do you think should be addressing

          12       this?

          13   SIR IAN KENNEDY:  The department of health.  And I think the

          14       department of health should behave as a department of state,

          15       would need to separate out the National Health Service,

          16       which is over here, albeit its headquarters may be where

          17       the department of health is, and the department of

          18       state.  The department of state has one of its

          19       obligations as taking the lead in not only ensuring that

          20       people like me make sure that rights are respected, but

          21       also that they are reflected in the standards and

          22       furthermore, those who are delivering services, i.e.
          23       through their arm of the National Health Service, they

          24       should insist on the National Health Service through

          25       senior management embed an understanding of rights
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           1       throughout the delivery of care.  That I don't see,

           2       historically has not been seen to be a passion of the

           3       department.

           4   DAME NUALA O'LOAN:  In your leadership in improving the

           5       services in the healthcare sector, have you attempted to

           6       do that yourself?

           7   SIR IAN KENNEDY:  For the last 35 years I've spoken about rights -- the

           8       first time I wrote a book, I said consent, dignity,

           9       privacy.  This is long before the Convention existed in legal form.

          10       And yes, I've put on courses about ethics for nurses,

          11       doctors and so on, but this is just a drop in the ocean.

          12       I've also made representations to government that there

          13       should better focus given to this area.  But there's

          14       only so much I can do.

          15   DAME NUALA O'LOAN:  The human rights in healthcare project,

          16       does that provide a framework?

          17   SIR IAN KENNEDY:  Well, I would back off and say -- yes, of

          18       course there are lots of ways of skinning this

          19       particular cat, but I would be anxious that it wasn't

          20       the only way.  We're talking about culture, we're

          21       talking about not having structures, not having as it

          22       were rules or whatever, although we need them.  We're

          23       talking about changing culture, so you need a very, very

          24       multifaceted attack on the problem.  Leadership from

          25       government, people like my Commission doing its job
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           1       properly, Royal Colleges, Academy of Royal Colleges,

           2       Royal College of Nursing, all understanding and singing

           3       from the same hymn sheet as they do on other matters,

           4       but they don't on this.

           5   DAME NUALA O'LOAN:  Can I take you to the foundation trust,

           6       under the National Health Service.  Do you think the

           7       limits to the definition of a public authority under all

           8       of the foundation results in any inconsistency in the

           9       standards of care across the National Health Service?

          10       Because you don't inspect the foundations?

          11   SIR IAN KENNEDY:  Yes, we have precisely the same responsibilities-- one of

          12       the things that I, when I found out about something

          13       called the Foundation trusts as regards to the Healthcare

          14       Commission, I was most anxious that as regards patients,

          15       wherever they were treated, they would be entitled to

          16       expect the same standard of care.  The difference lies

          17       in the financial assessment, the assessment of the

          18       financial performance, which monitor ha responsibility for.

          19   DAME NUALA O'LOAN:  Yes.

          20   SIR IAN KENNEDY:  And the Audit Commission does for other

          21       NHS organisations.

          22   DAME NUALA O'LOAN:  I understand.

          23   SIR IAN KENNEDY:  But we go to Foundation trusts.

          24   DAME NUALA O'LOAN:  In fact, I see you do.  I apologise.

          25   SIR IAN KENNEDY:  Not at all.  It's a complicated world.
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           1   DAME NUALA O'LOAN:  It is indeed.  Would you like to move

           2       on?

           3   DR NICOLA BREWER:  Yes.  We've talked quite a bit, Sir Ian,

           4       about patient centred approach.  I would be interested

           5       to know if there are any other comments you would like

           6       to offer on how the human rights or a human rights-based

           7       approach can help to deliver that.  And in addition,

           8       whether the new personalisation initial active, is there

           9       a particular role for your commission or its successor

          10       to make sure there are consistent standards as the

          11       personalisation initial active rolls out to make sure

          12       that a patient-centred approach is maintained across the

          13       very diverse organisations?

          14   SIR IAN KENNEDY:  Let me start at the end.  I think that's

          15       going to be very difficult.  I think if we dissect out

          16       the rhetoric of personalisation from the reality of what

          17       people experience, there's quite a separation.  The

          18       reality is sometimes good, sometimes not so good and

          19       sometimes frankly awful.  With the new regulatory body

          20       which has to sweep across social care as well as

          21       healthcare, it will be that much more challenging.  That

          22       said, I know my successor has publicly stated that her

          23       approach is going to be rights-based and be concerned

          24       with putting people and patients first.

          25       Methodologically, it's going to be difficult.
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           1           I revert therefore to what the most important

           2       conversation that Barbara Young needs to have and

           3       undoubtedly is having: to make sure that the standards

           4       that she as a regulatory body is asked to assess as

           5       regards compliance reflect the concerns that are

           6       reflected in the human rights Convention.

           7   DR NICOLA BREWER:  You've talked quite a lot about things

           8       you have been trying to do and that the government

           9       should do, particularly this aspect of making sure that

          10       the standards that you're required to monitor and

          11       regulate are the right standards, right targets.  Is

          12       there anything else that you would like to offer to us

          13       for a role in this area, making sure the human rights

          14       approach is properly integrated that the Equality and

          15       Human Rights Commission should take forward?

          16   SIR IAN KENNEDY:  I think that the Equality and Human Rights

          17       Commission is ideally placed to be a catalyst for

          18       conversations between parts of government and

          19       organisations with or without government, because what

          20       often is missing is a conductor who can conduct these

          21       conversations.  We work with the Mental Health Act

          22       Commission, but it's really rather because we've decided

          23       to do that.  If the Equality and Human Rights Commission saw as one of its roles

          24       to say okay, we're now going to look at acceptable

          25       health and social care, not only are we going to ask how
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           1       are you doing or you could do better, but how we could

           2       facilitate the agenda which you can then operationalise

           3       in terms of your regulatory behaviour.  And I think

           4       that's an enormously important role in bringing the

           5       Commission together from its disparate parts.

           6   DAME NUALA O'LOAN:  Is there anything you think government

           7       should do?  I think you've talked about government, but

           8       is there anything you want to add?  Don't feel obliged

           9       to add anything.  I just wanted to check with you.

          10   SIR IAN KENNEDY:  No.  I think it’s “operationalise the

          11       rhetoric”.

          12   DAME NUALA O'LOAN:  Thank you.  That's most helpful.  Thank

          13       you very much for coming.

          14   SIR IAN KENNEDY:  I promised to come back on tension between

          15       the rights of the individual and the group, is that --

          16   DR NICOLA BREWER:  Or competing rights.

          17   SIR IAN KENNEDY:  Competing rights, yes.  And I've promised

          18       to come back to answer you on the human rights

          19       champions.  And there was one other thing I think I said

          20       I was going to come back to you on.  I'll do that within

          21       14 days.

          22   DAME NUALA O'LOAN:  Thank you very much.

          23    (10.32 am)

          24                       (Interview concluded)
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           1   DAME NUALA O'LOAN:  Good morning.  You're very welcome to

           2       this session of the formal Inquiry of the Equality and

           3       Human Rights Commission.  If I could introduce you to my

           4       colleague, whom I think you all know, who is the Chief

           5       Executive.  I'm chairing the inquiry.

           6           The focus really is on the extent to which the human

           7       rights culture has developed amongst public authorities,

           8       the barriers to the development of that culture and what

           9       more can be done really by this Commission, by

          10       Government, by public authorities generally in fostering

          11       (inaudible) necessary for human rights culture.  If

          12       there are any questions we ask that you want to say more

          13       on, you may make further written submissions if you wish

          14       to within 14 days.

          15   EDWARD ADAMS:  Okay.

          16   DAME NUALA O'LOAN:  We asked you if you were willing to give

          17       evidence in public.  We do have our obligations to you

          18       and our responsibilities.  You indicated that you were

          19       happy to do that.

          20   EDWARD ADAMS:  Yes.

          21   DAME NUALA O'LOAN:  If at any stage you want to go into

          22       private session, if you would indicate that.

          23           We have a palantypist, CheVawn, and she needs you to

          24       speak clearly and slowly in order to pick up what you

          25       say so we get an absolute accurate record.  If you use

           1       acronyms and abbreviation, if you could explain them.

           2       We have a relatively tight timetable.  We may ask you to

           3       explore something in depth of an aspect and if you want

           4       any clarification or explanation, please ask us.  It's

           5       our practice to invite our witnesses to make an opening

           6       statement if they wish to do so.  If you would like to

           7       make a two-minute statement, feel free to do so.

           8   EDWARD ADAMS:  Thank you.  Can I start off by introducing my

           9       colleagues.  On my left is Mrs Jiwan Raheja who is the

          10       Head of the Performance and Delivery in the Human Rights Division of

          11       the Ministry of Justice and further along is Mrs Pat

          12       Baskerville, head of Safer Custody and Offender  policy group in the Prison

          13       Service.  And this is Robyn Schnuir, who helped me enormously to prepare our

          14       responses.  I'm Edward Adams, the head of Human Rights

          15       Division in the Ministry of Justice.

          16           Just to say a little bit about the Ministry, we lead

          17       the Government's Constitutional, Rights and Legal reform

          18       programmes, which includes work on institutional reform,

          19       data protection and data sharing, electoral

          20       modernisation, human rights, devolution and encouraging

          21       people to take an active part in the democratic process.

          22       The work of the Ministry as a whole is focused around

          23       four objectives, the first one is strengthening

          24       democracy, rights and responsibilities, but also

          25       delivering fair and simple routes to civil and family

                                            27

           1       justice, protecting the public, and reducing 

           2       offending, and ensuring a more effective, transparent and

           3       responsive criminal justice system for victims and the

           4       public.

           5           The Division which I lead is responsible for the

           6       Human Rights Act itself and the development of human

           7       rights policy generally across the UK.  We are

           8       responsible for the way in which all the major

           9       international human rights instruments are given effect

          10       in the United Kingdom by the UK government.

          11           We give advice on the application of the Human

          12       Rights Act, the convention rights and other instruments

          13       in key policy areas to other departments and are also

14       responsible for reporting against these conventions to

          15       the United Nations and the Council of Europe.

          16           We provide support to Other Government Departments

          17       in reviewing their own guidance, training and access to

          18       legal advice in the sectors for which are they responsible.  The

          19       branch which Jiwan leads is particularly responsible for

          20       the management of strategic partnerships and our

          21       relations with stakeholders to promote the embedding of

          22       the Human Rights Approach across the public sector and

          23       in particular, the implementation of and follow through

          24       of the human rights programme in all of its different

          25       aspects.
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           1   DR NICOLA BREWER:  I wonder if I could start by inviting you

           2       perhaps to update or give priority evidence from your

           3       written evidence in terms of your assessment of how ten

           4       years after the passing of the Human Rights Act you

           5       would assess the impact on government and particularly

           6       what impact it's had on policy making across government.

           7       So in terms of the big picture, what difference has it

           8       made?

           9   EDWARD ADAMS:  I think -- I start off by pointing to the

          10       human rights programme, because I think that was a very

          11       significant piece of work and one which has been very

          12       positively evaluated, as you know, by -- the evaluation

          13       report of the human rights programme.  Part of that was

          14       obviously just about very significantly renewing and

          15       refreshing our generic guidance for public authorities,

          16       producing all the various materials which I'm sure you

          17       have seen.  The “Human Rights: Human Lives” hand books for

          18       public authorities, “Making Sense of Human Rights”, 

          19       the Introduction to the  Human Rights Act”, and how the 

          20 Act impacts, a DVD with case studies.

          21       As of last month, we had distributed over 111,000 copies of

          22       this toolkit to Other Government Departments, their

          23       sponsored bodies and other wider public sector

          24       organisations --

          25   DAME NUALA O'LOAN:  Can I just stop you there for
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           1       clarification.  When you say this toolkit, I've read

           2       this in your submissions, what is that referring to,

           3       when you say the toolkit?  Everything put together?

           4   EDWARD ADAMS:  Yes.

           5   JIWAN RAHEJA:  There's another toolkit by Watson and Woolf.

           6       The toolkit that MOJ has prepared is the handbook which

           7       is for  public authorities, which is an A4 book and

           8       the A5 booklet with the DVD for public authorities and

           9       front line staff.

          10   PAT BASKERVILLE:  I might add that  it 

          11       has been distributed throughout the Prison Service and

          12       is on the intranet within the Prison Service, and  has

          13       filtered right through to the front line.

          14   EDWARD ADAMS:  We have also, as we were able to procure the money last

          15       year, provided copies of this book to some of the key

          16       policy-makers in government departments who find it

          17       very useful and a detailed primer on human rights law.

          18       But it's different from our toolkit, which is there to

          19       enable departments themselves to raise their game in the

          20       preparation of their own guidance in their own areas.

          21           That's one very significant area where that has made

          22       a big difference.  We have as well taken a proactive,

          23       strategic and coordinated approach to human rights litigation

          24       in the UK and in Strasbourg and ensured there is a top

          25       level mechanism, and invite people to track human rights
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           1       cases as they arise, to plan for what their outcomes

           2       might be and to approach those in a systematic way to make

           3       sure the Government is joined up in the strategy.  And

           4       we have done a lot to support government departments in

           5       producing their own training, legal advice and guidance on human rights in the sectors for which they are responsible.

           7           We've also, I think, done some quite useful

           8       work in improving the Government's response to

           9       misleading press accounts of the Human Rights Act.

          10       We've produced -- I mean there is now a sort of virtual

          11       network of press officers across Government departments.

          12       When you have a breaking news story, the government can

          13       respond to it quickly.  Particularly, it's not spin,

          14       it's just correcting misleading and incorrect human rights stories.  As well as

          15       detailed guidance, we've produced a booklet of incorrect human rights media articles and stories called, “Human Rights: Fact and Fiction.”

          17   DAME NUALA O'LOAN:  This is the one we've been trying to

          18       pickup.

          19   EDWARD ADAMS:  Yes, so there it is.

          20   DR NICOLA BREWER:  We have to start with that one today.

          21   EDWARD ADAMS:  We have.  I mean, I just -- I mean we did do,

          22       for what it's worth, in advance of this hearing, we just

          23       did a very quick check on a sample of national newspapers such as the Sun and Daily Mail. Over

          24       the past two years the number of incidents of what we would

          25       describe as pure “knocking copy” the Human Rights Act has declined.  We

           1       found 74 from October 2006 to 2007 and 45 from October 2007 to

           2       October 2008.  Not a vast improvement, but it's reduced by about

           3       40 per cent.  And certainly in the incidence of stories

           4       like Denis Nielson, that has improved very

           5       considerably.  The media and politicians from time to

           6       time, focus on what we do, and we have become.  We are much
           7       slicker on that.

           8           And the other aspect I would give a real plug to is

           9       human rights in education.  We've launched our Right

          10       Here, Right Now materials and we've got that info to

          11       support the teaching of citizenship in schools at Key

          12       Stage Three by looking at human rights and the Human

          13       Rights Act and what is involved.  Some of these have

          14       been developed by children themselves so they have a

          15       real resonance. All have been carefully piloted.  The next

          16       stage from this is the use of the Human Rights

          17       Approach in schools to provide a whole-school framework

          18       in which children can learn to not only what their own

          19       rights are, but what respecting the rights of others

          20       involves and how that can help a school develop as a

          21       community.

          22   DR NICOLA BREWER:  Thank you.  I'm sure we'll come back to

          23       asking about some of those specific details.  I would

          24       particularly like to come back to find out how you move

          25       forward, how you respond to the recommendations in the
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           1       2007 evaluation.  Before we do that, can we look at what

           2       your overall assessment of the impact of these various

           3       interventions and initiatives has been in Government on

           4       policy making?  Whether you want to do it in terms of

           5       red amber green, one to ten, or just your general views

           6       on what impact in terms of actual creation and delivery

           7       of the policies have been.  Is it very much a work in

           8       progress, too soon to tell ten years on?

           9   EDWARD ADAMS:  I think in terms of government policy making

          10       I would give it a green.  I think actually on that we

          11       have got -- the human rights approach, the checklist

          12       which is in here, I think that has much more gone down

          13       to the mainstream of policy making.  We don't see any

          14       longer human rights issues coming up at a very late

          15       stage and suddenly having to be addressed and policies

          16       being unpicked.  We are involved with government

          17       departments at an early stage of their policy development.

          18   DR NICOLA BREWER:  It's a process improve?

          19   EDWARD ADAMS:  Yes.  It leads to much better policies as a

          20       result because you've factored in human rights at the

          21       early stage of policy delivery rather than having a

          22       checklist at the end.

          23   DR NICOLA BREWER:  Any particular example?  I know how

          24       difficult this is.  We're looking for examples where in

          25       terms of the concrete example of a public policy that
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           1       was better formulated because human rights

           2       considerations were factored in at the beginning rather

           3       than the end?

           4   JIWAN RAHEJA:  One of the outcome based examples is where

           5       the Ministry of Justice has worked in partnership with the

           6       Department of Health, and funded the Mental Health Act

           7       Commission.  This was a programme of work we

           8       took forward at the outset with the organisation and the

           9       questions we were asking are really looking at what the

          10       organisation was doing, what awareness was there of

          11       human rights and what changes could be made within the

          12       policy area, because one of the areas was people who

          13       were detained, there was one of the policy areas where they

          14       needed to make sure there was awareness of human rights.

          15           We started off that programme by doing a mapping exercise across the whole

          17       organisation, looking at where they were and

          18       benchmarking them against what their policies were like

          19       and then focusing on training needs, awareness raising,

          20 from the Commissioners right down to people who were on

          21       the desks actually answering the telephone calls or

          22       doing the policy work.

          23           Part of the end result of that has been that there

          24       was training that was targeted for the Commissioners for

          25       various members of the team, and the result has been

           1       that it has enhanced the awareness of human rights

           2       within that organisation.  The policies that they are

           3       developing now with the Commissioners and using the

           4       second opinion doctors service to give opinions on the cases,

           5        has progressed as well, so there has been 

           6       a positive response from that.  The Mental Health Act Commission will be replaced by the Care Quality Commission in April

           8       next year.  The positive thing from that is that they

           9       will be taking with them what they have done within MHAC.

          10       Although it's a smaller organisation merging into a

          11       bigger organisation, what they have done to make sure the

          12       Human Rights Framework is used within their organisation will be carried on through the Care Quality Commission.

          13       That's been a good example for us.

          14   DR NICOLA BREWER:  Moving on to some the specifics that you

          15       were touching on, Edward, in terms of follow ups to

          16       recommendations of the 2006 review and then the

          17       evaluation that was done last year, are there any

          18       specific pieces of follow up to those recommendations

          19       that you would like to update us on?

          20   DAME NUALA O'LOAN:  Can the (inaudible)?

          21   EDWARD ADAMS:  Here.

          22   DAME NUALA O'LOAN:  That's very helpful, thank you.  I just

          23       said that I did not get the full document and Mr Adams

          24       has given it to me.

          25   EDWARD ADAMS:  There's one very important thing I didn't say
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           1       at the outset with relation to Ms Baskerville.  She has

           2       to leave at 12.30.

           3   DAME NUALA O'LOAN:  We wanted to deal with the Ministry of

           4       Justice issues first and then move to the rest.  We will

           5       endeavour to be finished by 12.30.

           6   DR NICOLA BREWER:  Specific follow ups since the 2006 review

           7       and the 2007 evaluation.  For example, I think that the

           8       evaluation emphasised the need for guidance to be

           9       updated.  If you could tell us a little bit about how

          10       that's in hand?

          11   JIWAN RAHEJA:  We have distributed guidance widely, as

          12       Edward was saying earlier, and it has been distributed

          13       on a rolling basis out to the organisations.  We felt it

          14       was a little too early for us to go out to evaluate the

          15       guidance now.  We will be planning to evaluate the

          16       guidance probably March next year when we will have

          17       completed our distribution.  What the guidance does

          18       have is an evaluation card which is important, which

          19       asks the organisations what they think of the guidance,

          20       whether they've found it –useful and how they're using the

          21       guidance.  We've had some of those cards back which 

          22       has been encouraging as they say they're using it as part of their

          23       training.  Others have said that what would be useful is

          24       to have more tailored guidance specifically for their

          25       organisation.  But what our generic guidance has given
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           1       them is a foundation or a base to work on using what the

           2       Articles do, using the human rights language, what the

           3       legislation means for public authorities and

           4       including case studies to make it more sector focused

           5       for their own organisation.  That is the work that is

           6       already happening on the ground.

           7           The other bits just to touch on, we carried out

           8       quite intensive research which we've called the

           9       Insight Research Project, that was the first kind of

          10       research the Government had taken forward in which to

          11       look at what public service users thought of the

          12       Human Rights Act, including members of the public

          13       and generally the front line staff, what they're asked

          14       to use.  The research used qualitative and quantitative methods.  Some of the questions that were asked

          16       were: What did the staff think of Human Rights Act? What
          17       did human rights mean for a lay person on the

          18       street?, for a general member of the public? And, had 

          19       human rights changed people's view of the Government or

          20       of the public authority?  It was quite interesting the

          21       findings that we had.  We were surprised.

          22   DR NICOLA BREWER:  We would be very interested to see -- you

          23       say it was interesting findings.  I don't think we've

          24       seen any of that.

          25   JIWAN RAHEJA:  We sent you the report, but we have a copy of
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           1       the report here.  Can I just run through a few of the

           2       key findings?

           3   DR NICOLA BREWER:  That would be useful.

           4   JIWAN RAHEJA:  Overall the general public attitudes were

           5       that human rights are a positive thing.  They felt it was

           6       good to have a law that they could use based on 

           7       human rights values such as fairness, confidentiality,

           8       non-discrimination, and the overall key figure for us

           9       which rang a lot of bells was that 84 per cent, which is

          10       quite high, felt that it was good that we should have a

          11       law that protects human rights in Britain.  But

          12       53 per cent, which is more than half, felt that it also

          13       affected their daily lives.

          14           I think what was more disturbing for us was to find

          15       out a large proportion of the respondents, 73 per cent,

          16       felt that human rights were about more than law, lawyers and courts.  They

          17       knew there was  legislation, they didn't know what it

          18       meant.  Some of them even felt it was something that

          19       came from Europe.

          20           Taking those findings on board, we obviously took

          21       forward the work that we were doing which came out of

          22       the recommendations from the Review of the Human Rights

          23       Act which Edward was referring to earlier, and we worked

          24       with government departments to see how we were going

          25       to take the messages we had got from the research
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           1       including the review.  What we've done so far is the

           2       programme of work that we've just described to you, and we've

           3       provided you with quite a lot of detail on the programme

           4       of work for the last two years; including that we've

           5       been working with departments individually.  One of

           6       the big examples that I would like to share with you is

           7       the work we have been doing with our colleagues in the

           8       Department of Health, because it's research focused on

           9       two public sectors, the social sector -- social care,

          10       sorry, and the health sector.  The work is picking up on

          11       the findings of the research and the work that they're

          12       taking forward to implement some of the findings of the

          13       research.

          14           What we have done since the review and also since

          15       the research is to produce the suite of guidance that Edward

          16       referred to which is available publicly; the third

          17       edition of our guide which is for members of the public

          18       which explains to them more in detail what the Act does,

          19       what is in it for them,  and the other pieces of

          20       guidance are the ones for the members of the public.

          21           The last point I want to make is the guidance we are

          22       producing with the Inspectorates, because we felt that

          23       was phase two of the work we needed to do.  They're going

          24       to be the movers and shakers within organisations and

          25       they have an important role to play.  With them we've
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           1       produced a generic guide following an event we held with

           2       them earlier on this year in March with the Inspectorates

           3       which Edward was chairing to see what was it they

           4       thought the Ministry of Justice, as the lead human rights

           5       policy department. What could MoJ do with them and

           6       how we could influence or help the Inspectorates or the

           7       standards that they were using, how a Human Rights

           8       Approach could be included in that.  So following on

           9       from that, there were a suite of options that came out.

          10       One was they felt although there was guidance we had

          11       circulated to them,  they felt it would be helpful if we

          12       used that guidance and included case studies that were

          13       relevant to their own inspections.  The willingness is

          14       there but what I think is missing is that they want to

          15       do it but don't know how - kind of thing. The

          16       Commission also participated in that event --

          17   DAME NUALA O'LOAN:  Are you talking to them about how?

          18   JIWAN RAHEJA:  Yes, we are.

          19   DAME NUALA O'LOAN:  Because they produced the examples --

          20   JIWAN RAHEJA:  They have.  We have a draft copy of the

          21       guidance here which we could share with you.  We put

          22       together just the basic draft on the various Articles

          23       and they have provided us examples throughout the

          24       Inspectorates and we are holding a further event with

          25       them next Wednesday where they will be discussing the
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           1       guidance and see what they think, is that a product they

           2       are going to be using?  And the next layer is whether

           3       they want to take it away and look individually at their

           4       own Inspectorate because it isn't going to be one size

           5       fits all, it's going to be one they want to make use of.

           6       But they wanted something to use and tailor it

           7       themselves.

           8           The second phase  we're going to be discussing

           9       with them next Wednesday is the training we can offer them,

          10 in partnership with some training firms to see if it

          11       can be targeted to their own needs, whether it's done as

          12       a part of the group.  Those are the things that came out

          13       of the event last year.

          14           And we did have representatives from the Commission

          15       itself, Patrick was there, and Francesca came to the

          16       event as well, and we have another member of the team

          17       speaking next Wednesday.

          18   DR NICOLA BREWER:  Thank you very much for that.  Two other

          19       little bits of specific follow up to some of the

          20       previous evaluation reports.  I think that the

          21       evaluation report, which was September last year, talked

          22       about a review 12 months on.  Is that in train?  Can you

          23       tell us about your plans there.  And I know the joint

          24       commission on the human rights in 2007 annual report

          25       they were expressly concerned that human rights
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           1       compliance was being seen as a tick box exercise.  If

           2       you could tell us anything about how you're addressing

           3       that concern as well.  So, follow up, 12 months review

           4       and response to the JCHR.

           5   JIWAN RAHEJA:  To follow up on the 12 month review, we are

           6       working with Departments across the network that was

           7       established a couple of years ago.  The key objective of

           8       that network is to keep the Ministry of Justice updated

           9       on the work that's happening on the ground within 

          10       Departments and with front line staff on human

          11       rights.  That is in a way a kind of ongoing evaluation

          12       we're doing -- it's not really

          13       monitoring as such, we're working with them on seeing

          14       what they're doing to make sure there's sufficient

          15       awareness of human rights and working towards a

          16       human rights framework which they can improve

          17       within their policy and service delivery.

          18           The other bit is yes, we are going to ensure the guidance is

          19       evaluated, as I said earlier, we'll be looking at how we

          20       evaluate the guidance we've circulated to  public

          21       authorities and then we'll be having a discussion with the

          22       Senior Champions  group - because this has been discussed

          23       with them before - at what stage we should be looking at

          24       what they have done, because the programme is being

          25       delivered through Departments, through their action
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           1       plans that they have formulated with the Ministry of

           2       Justice, so that is the evaluation that we'll be

           3       considering, which will probably be the middle of next year.

           4   DR NICOLA BREWER:  Pulling back to another big picture

           5       question, and no doubt it will lead into some small

           6       specific questions about production of tailored guidance

           7       and that sort of thing, but it would be really good if

           8       you could set out in broad terms how you see the

           9       Ministry of Justice's role as a Champion of human rights

          10       and the Human Rights Act across Government.  You said a

          11       little bit about that initially.  If you could set out

          12       your view, your take, your vision for the role of the

          13       Ministry of Justice as a Champion of the Human Rights

          14       Act?

          15   EDWARD ADAMS:  Yes.  I think I am clear that when we did the

          16       Implementation Review, that gave us very urgent tasks to

          17       address, particularly the deficit in the central

          18       guidance and support that we were providing to 

          19       Government Departments and the public sector.  I like to

          20       think we have been reasonably successful in that.  We've

          21       got a position in which  Departments now have the

          22       tools they need to get on with the job and produce the

          23       guidance appropriate to their particular sector and

          24       organisations.  That will vary a great deal.  In the relation to the

          25       health sector, some excellent work has been done in the
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           1       Department of Health. The Human Rights in

           2       Healthcare Framework brings human rights up front.  In

           3       many health contexts, that is very important and very

           4       salient.  I saw a particularly shocking report in the

           5       Daily Mail from Northwood park hospital on Tuesday

           6       about elderly patients being tied up to their chairs

           7       with a variety of bizarre implements.  I mean that shows

           8       the -- I'm not going to sit and show you - the real thing which

           9       is important in the context of human rights  in other

          10       contexts, I think of human rights sometimes as part of

          11       the plumbing.  I don't even see the plumbing in my

          12       house, I want to know it works, it's there and it's

          13       functioning.  But sometimes human rights is supporting a

          14       framework of procedures and guidance with which

          15       people are provided, in a context like, for example,

          16       schools. Sometimes a human rights framework need not

          17       bring the Human Rights Act up front staring you in the

          18       face, it needs to be in the background.  That will vary

          19       across all the different public services and that's

          20       fine.  We have in place, obviously, the Senior Champions

          21       Network and that is an important body in maintaining the

          22       momentum --

          23   DAME NUALA O'LOAN:  (inaudible).

          24   EDWARD ADAMS:  Those are senior, board level representatives

          25       from each major Government Department.  We meet three
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           1       times a year and assess, - they each have an internal action

           2       plan. We make sure that everyone -- we address how they

           3       are doing in relation to the achievement of that.

           4   DAME NUALA O'LOAN:  I'm interested in the action plans.  It

           5       just made me one, do you think all the Departments have

           6       action plans?

           7   EDWARD ADAMS:  Yes.  They do.

           8   DAME NUALA O'LOAN:  I wondered had you thought that they

           9       were only intended for internal use and not for the

          10       public domain despite the fact we'd asked for them, and

          11       I did wonder, because it seemed to me that they might

          12       give the inquiry a lot of assurance but you didn't think

          13       it appropriate to give us some of them.

          14   EDWARD ADAMS:  We have wrestled with this question in this

          15       context and also with the JCHR.  I think what we would

          16       honestly say is that there are some documents which are

          17       actually more useful as internal planning and management

          18       documents if they are kept behind the Government

          19       curtain, and their utility can sometimes be reduced if

          20       they then become a public document which becomes more

          21       bland.  What I want to see, I want the action plans to

          22       have specific commitments to hold them to account.

          23   DAME NUALA O'LOAN:  They might have that anyway?

          24   EDWARD ADAMS:  They might.  If somebody wanted to make an FOI

          25       request --
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           1   DAME NUALA O'LOAN:  The JCHR request --

           2   EDWARD ADAMS:  We did assess the request against that

           3       largely.

           4   DAME NUALA O'LOAN:  Could you tell me about your

           5       Department's action plan?

           6   JIWAN RAHEJA:  Okay.  What the Ministry of Justice

           7       internally has done since the action plan was set up or

           8       since the Act came into being, they have been carrying

           9       out short training sessions for their staff at the

          10       induction stage and an ongoing role to make sure that they

          11       review the training and update it.  They have also circulated guidance

          12       widely across the non-departmental public bodies and

          13       associated bodies and within the Department itself.

          14   DAME NUALA O'LOAN:  I don't want to waste your time or our

          15       time.  You're saying the production of documents is your

          16       action plan?

          17   JIWAN RAHEJA:  No, what we've given you is part of what

          18       the Ministry of Justice does because we have our role

          19       across Government and the MOJ fits within that, the

          20       Department itself has been doing similar things.  We

          21       have an action plan also setting out how we are going

          22       to get training for our staff and training and

          23       guidance for the wider public sector similar to any

          24       other Department.  They've given us an action plan like

          25       any other Department that they're doing X, Y and Z to
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           1       promote human rights, bringing it to the front line,

           2       staff being aware of implementing the human rights

           3       framework.

           4   DAME NUALA O'LOAN:  You are satisfied that every Department

           5       has a human rights action plan?

           6   JIWAN RAHEJA:  We are because I have been working and putting

           7       a lot of resources on bilaterals with each department,

           8       making sure on a one to one basis and working through

           9       the network with the action plans.  The meetings that we

          10       hold for the Senior Champions as Edward was saying

          11       earlier every three months, there is an update, a

          12       standing agenda item to provide an update.

          13   EDWARD ADAMS:  There's also been a requirement of that

          14       programme, for presentations to the Corporate Management

          15       Board of each Department just to make sure it is

          16       there on the corporate agenda at the very highest level.

          17       There are competing priorities within Government

          18       Departments.  It is on their agenda.  I think that has

          19       been effective in ensuring continued progress.

          20           Really, it's just demonstrating to people that if

          21       you consider human rights right at the beginning and

          22       factor it into your policy making and process for

          23       service delivery, you can save yourself an awful lot of

          24       time, effort and money later on unpicking things when

          25       they've gone wrong.
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           1   DR NICOLA BREWER:  If I could just come back to this point

           2       about the JCHR concern that there might be something of

           3       a tick box approach, is this something that either the

           4       Senior Champions Network or you as the Ministry of

           5       Justice are monitoring?  Do you have a sense that there

           6       are some Departments in the way they're implementing

           7       their action plan goes way beyond the tick Bok approach?

           8   EDWARD ADAMS:  Yes, some are better than others.  Some of

           9       them again, like the Department of Health, are a market

          10       leader in the way it approaches human rights and

          11       factoring it into  policy making.  As you know, the

          12       Implementation Report discovered that part of the

          13       problem of the Human Rights Act is it had got stuck on 

          14       lawyers' desks.  It was part of the tick box approach.

          15       We are trying to get it out into the life blood of the

          16       organisation.  Some Departments are better than others.

          17   DR NICOLA BREWER:  Across the service delivery and policy

          18       creation formulation?

          19   EDWARD ADAMS:  I think, as I say on policy formulation, I'm

          20       convinced we've got the message across.  I think it is

          21       more in the service delivery departments that we need to find ways

          22       to make it relevant to people so that they can understand it very

          23       simply.

          24           I would say, I think looking forward to the future

          25       role of the Department, we've always got to carry on
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           1       working with the Senior Champions, make sure that human

           2       rights doesn't slip back down the priority list.  We've

           3       done that.  We have to keep up momentum, keep up the

           4       pressure.  I think the work we're doing with Regulators

           5       and Inspectorates is extremely important because that

           6       takes us up another strategic level, we have more levers

           7       and more drivers available to ensure that it doesn't

           8       slip down the agenda.

           9           Also, I think in the future we also have a process

          10       with you, the Commission, to decide exactly what the

          11       barriers are in your Section 9 role for promoting good
          12       practice and encouraging compliance with section 6 among

          13       public authorities and what our role is in relation to

          14       Central Government.  I think that's a process which

          15       I would hope we would be able to embark on once your

          16       report is published.  It might provide a platform for us

          17       to reach agreement about what our respective roles

          18       are here.

          19   DR NICOLA BREWER:  It's a recommendation and we do say

          20       exactly that.

          21   EDWARD ADAMS:  Because obviously there's a huge extra

          22       impetus that can be got from having that independently

          23       provided to us as well.

          24   DAME NUALA O'LOAN:  I want to go back just for a moment to

          25       these action plans.  Witness after witness after witness
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           1       has said to me we don't know what's going on, we don't

           2       have guidance, we desperately need guidance, et cetera,

           3       et cetera.  I'm wondering what can be done to enhance

           4       their understanding of your role of the human rights

           5       (inaudible) and I wondered in the Departmental reports

           6       of the Ministry of Justice, is there a section that

           7       deals with that and sets out the commitments and

           8       responsibilities and targets?

           9   EDWARD ADAMS:  There is, but it doesn't go much beyond

          10       describing our central role.  I think it's important

          11       to -- I mean one model could be that not only did we do

          12       human rights across Government but we also did human

          13       rights for the Ministry of Justice.  That's not the

          14       model we have, we adopt the Cabinet Office model in

          15       which we have the central role across Government and

          16       there's one in the Ministry of Justice which is, if you

          17       like, to us another customer department in the same way

          18       the Departments for Transport and the Department of

          19       Health are our customer departments.  So the way those

          20       are set out in our annual report are sort of separated

          21       because they recognise that functional split.  That's

          22       quite a way from the actual service delivery aspect of

          23       organisations like NOMS, the Prison Service, and the

          24       Courts and tribunals on which the action plan impacts.

          25   DAME NUALA O'LOAN:  I can't help wondering if this is part
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           1       of the problem -- not you or anything like that -- part

           2       of the problem seems to me is a lack of understanding on

           3       everybody's behalf about what human rights are about,

           4       lack of understanding about the role of Government, a

           5       feeling that huge delivery issues, service delivery

           6       issues being faced by various service providers.  When

           7       you wrote to Philip Leech, the response in paragraph two

           8       of the letter in August 2008 says the Act does not

           9       inform regulation, it's for each public authority to

          10       ensure compliance rather than for Government to

          11       intervene.  I wanted to clarify.  Does that reflect the

          12       totality of your view?

          13   EDWARD ADAMS:  Yes.  It does, because it is in my view

          14       profoundly the responsibility of each public authority

          15       to make sure it complies with the Human Rights Act.

          16       That's what the Act says and I don't want them passing

          17       the buck to me and saying “oh no, it's not our

          18       responsibility, the Ministry of Justice looks after us

          19       for that.”

          20   DAME NUALA O'LOAN:  I understand that absolutely.  But it's

          21       more in terms of what is it they're supposed to be

          22       complying with.  Maybe you can help us.

          23   EDWARD ADAMS:  Again my experience is that it is much better

          24       for the advice and guidance on human rights to come from

          25       an independent department because they know what the
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           1       business is.  The Human Rights Act would mean very

           2       different things to a policeman, to a nurse and to a

           3       teacher.  It's much better actually for the police

           4       centrally to be able to ensure that guidance is

           5       available to police stations and police officers on

           6       their responsibilities, than it is actually going right

           7       the way through a very different organisation that

           8       would inevitably not have the understandings of the

           9       actual context in which the Act is applying.  Which is

          10       why, I mean the focus of our guidance is very much to --

          11       this is not a handbook to give to individual teachers.

          12       This is a handbook to give to the Department of Children, Schools and Families

          13 so it can itself provide guidance to

          14       individual teachers which is relevant to them.

          15   DR NICOLA BREWER:  Just thinking about parallels where

          16       actually there's a sort of iterative process going on,

          17       so a central unit producing the kind of guidance you've

          18       just referred to, the public body itself which knows its

          19       business tailors that guidance, but is there another

          20       sort of loop in the process whereby you might say yes,

          21       that now looks to be a good fit in?  Does it go around

          22       that sort of feedback loop?

          23   EDWARD ADAMS:  I hope so.  Probably what I would say is it's

          24       still fairly early days, actually.  When we do the next

          25       review, the evaluation of where we've got to, that's
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           1       very much the question we need to be asking.  I can't

           2       honestly look you in the eye and say with confidence

           3       that we've done that as of today.

           4   DAME NUALA O'LOAN:  Can you tell me what has been the

           5       response to the guidance?  You referred to a card?

           6   JIWAN RAHEJA:  We've had a very small number of responses

           7       back, which is again how they have used the guidance.

           8       Generally it's been encouraging, they have found it

           9       useful, found it in a language which they can relate to

          10       and they have said they have some understanding of what

          11       human rights are, what human rights values are.  The

          12       point you were making earlier is they have said they

          13       would like to have guidance directly linked to their

          14       work, they can relate to the case studies and case law
          15       we've used.  I think that's the next step for something

          16       that they need to be looking at.  I've had some

          17       discussion with some of the Departments who are looking,

          18       for example, at training and guidance.  The Department of

          19       Health is going to be doing something similar for the

          20       NHS trusts for the guidance on human rights using

          21       examples within their field.  I've had some discussion

          22       with the Department of Community and Local Government

          23       because of the relationship they have with Local

          24       Government who are looking at what is the guidance they

          25       need to produce.  The Home Office are doing similar work
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           1       within the UK Borders Agency on their guidance.  We are going

           2       through the loop at this stage but we haven't gone round

           3       the full circle yet.  We will have a time when we will have gone

           4        through all the guidance.

           5   DAME NUALA O'LOAN:  I understand there are a multitude of

           6       organisations.  Can I go back to the press network.

           7       Where has it come from?

           8   JIWAN RAHEJA: It came out of the Review of the Implementation of the Human

           9       Rights Act. The review found there were some damaging

          10       myths around which were damaging the Human

          11       Rights Act and we needed to have a process or a body in

          12       place that would be able to deal with them or rebut

          13       stories that were incorrect or misleading that were

          14       appearing time after time.  So the Ministerial

          15       group that was overseeing the implementation of the

          16       Human Rights Act considered the review and we went back

          17       to the ministerial group with this process, how we were

          18       going to implement the recommendations and one of them

          19       was that it was a key thing for a public facing side how

          20       we could rebut these inaccurate stories.  Rather than

          21       MOJ doing it solely on their own, it would be useful

          22       to have people across Departments to contact.  It was an

          23       idea which grew within MOJ and we spoke to Departments,

          24       via the Senior Champions Network, and they thought it was

          25       a good idea.

           1   EDWARD ADAMS:  Specifically, we addressed this in the Implementation

           2       Review, and the Government committed itself to drive to

           3       ensure the media as well as the wider public sector

           4       are better informed about the benefits which the Human

           5       Rights Act has given ordinary being and debunk many of

           6       the myths which have grown up.

           7   DAME NUALA O'LOAN:  I just wanted to know about the particular

           8       structure you decided to adopt.  The Ministerial group,

           9       does that still meet?

          10   JIWAN RAHEJA:  That was an ad hoc Ministerial group for the

          11       purpose of taking forward the programme of implementing the

          12       recommendations.  Because of  Ministerial changes,

          13       the group is not continuing any more.  But we do have

          14       Ministers, we provided you with a list, who have

          15       responsibility of human rights within their own

          16       Departments.

          17   DAME NUALA O'LOAN:  But they don't meet?

          18   JIWAN RAHEJA:  No.

          19   EDWARD ADAMS:  I think that's characteristic of an ad hoc

          20       group, they would meet if there was some specific issue

          21       which was necessary for Ministers to address, but it's

          22       the sort of issue where senior officials meeting in the

          23       Senior Champions Network are better placed to drive forward the

          24       organisational changes, the organisational commitment to

          25       human rights, than a Ministerial group whose focus is
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           1       bound to be political.

           2   DAME NUALA O'LOAN:  Yes, but one of the clear things in the

           3       field of human rights in England and Wales is visible

           4       leadership and that's where I think  Ministers come

           5       in, the language of commitment  Ministers use.

           6       That's where I think it's important that they do meet,

           7       I think.  And the Bill of Rights (inaudible)

           8       preoccupying them.

           9   EDWARD ADAMS:  I'm sure Michael Wills will expand on those things

          10       and you're seeing him on Monday.

          11   DAME NUALA O'LOAN:  Tell us how the network works.

          12   JIWAN RAHEJA:  It's the press officers, they update the Fact

          13       and Fiction Guidance with the MOJ working with the

          14       policy officials within the Human Rights Division and that

          15       is circulated on a regular basis to the Network and then

          16       if there are any stories, like for instance the story

          17       Edward was referring to, the

          18       Department of Health would get in touch with the MOJ and

          19       run through the lines, we have a stock of standard

          20       lines, provided to our officers on human rights and we

          21       keep them updated on any up and coming issues that are

          22       going to hit the press that they need to be aware of.

          23       The press officers then keep the Ministers informed

          24       about what is happening within the press around the

          25       policy areas.
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           1   DAME NUALA O'LOAN:  So that's press officers informing you,

           2       you helping them to prepare responses, them keeping the

           3       ministers informed.  Do they actually issue a

           4       (inaudible)?

           5   JIWAN RAHEJA:  They do.  The rebuttal would normally come

           6       from the lead policy department who owns that policy.

           7       Either it can be in the form of getting in touch with

           8       the press straightaway or in the form of a letter, but

           9       we feel if it's a letter, that's not enough, but at

          10       least it's educating the media and raising their

          11       awareness if the issues they have highlighted are not

          12       compliant or not correct.

          13   DAME NUALA O'LOAN:  When was it established?

          14   JIWAN RAHEJA:  It was established as part of the programme,

          15       which was around -- we started implementing the

          16       programme from about October 2006 and I think around

          17       towards the end of that year.

          18   DAME NUALA O'LOAN:  Do you keep a review apart from the Fact and

          19       Fiction Guidance, do you keep a record, have you a table

          20       somewhere which tells you how many of these false

          21       stories are occurring?

          22   JIWAN RAHEJA:  We have a table that we have for MOJ,

          23       generally sort of the human rights, which is set out

          24       physically to see whether there was a decline in the

          25       press reporting of human rights and we will -- if that's
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           1       going to be discussed to see how we take it forward and

           2       share it.  That will be discussed.

           3   DR NICOLA BREWER:  I'm fairly conscious of how important but

           4       difficult this is, because a personal experience of mine

           5       was about the European Union and where many of the

           6       similar mechanisms which you're talking about were set

           7       up.  I'm wondering whether there are any lessons learned

           8       from that experience that could help the network that

           9       you're setting up now?  Talking about busting myths

          10       about straight bananas, there is a similarity and I'm

          11       wondering if there are some lessons to be learnt.

          12   EDWARD ADAMS:  There are a couple of recent examples that

          13       I think show the sort of thing here. There was one in the Daily

          14       Mirror who ran a story about how doctors refused to

          15       reveal why a particular maniac was freed to kill,

          16       stating in the story that it was a breach of his human

          17       rights to reveal that.  We were able to get that, it was

          18       about confidentiality, that's not the Human Rights Act,

          19       that's just a fact and that applies across the board.

          20       The effect of that, you don't get a huge great benefit

          21        even if you get a letter three days later, but what

          22       you do is by getting that out you stop that story

          23       going into the cuttings file, if you like, and that's

          24       really important, that's an actual rebuttal.  Another

          25       one, in May 2008, the Daily Express, saying how a top
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           1       detective attacked the way the Human Rights Act was being used

           2       by killers and rapists to get themselves a better life.

           3       It's a factual report - the detective actually said that.  We don't

           4       think he should have done, but on that all you can do is

           5       get out some background factual information to say we

           6       don't agree with what the detective said about the Human

           7       Rights Act.  There are shades as to I suppose the first

           8       one is rebuttal and the second one is a clarification.

           9       It's not a precise science.

          10   DAME NUALA O'LOAN:  I'm thinking about my former role as

          11       police ombudsman, and one of the things we had was a

          12       sort of open door policy to the media in terms of

          13       (inaudible).  A lot of questions came through that

          14       mechanism.  We were able to deal with it before it ever

          15       hit the media.  Once it's in the media, it's out.

          16       I wondered if you have a policy of that nature in your

          17       rapid rebuttal process?

          18   EDWARD ADAMS:  Ministers have certainly from time to time

          19       talked to Editors --

          20   DAME NUALA O'LOAN:  I'm (over speaking).

          21   EDWARD ADAMS:  That was to try and get out some more general stories

          22       out about the Human Rights Act and what it's for.  We

          23       haven't been -- people aren't that interested in taking

          24       that sort of offer up from us, maybe because we're part

          25       of the Government.  I don't know whether the Commission
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           1       might be more successful.

           2   DAME NUALA O'LOAN:  Thinking about a story that ran

           3       yesterday, it was about a family who was an asylum

           4       family living in a premises somewhere in London with

           5       £12,000 a month, a scandal, the human rights law,

           6       nothing to do with human rights, but other laws.  In

           7       that situation, would the media check with you?  Would

           8       they feel ethically bound to check the veracity of what

           9       they're about to print or the slant they're about to put

          10       on it?

          11   EDWARD ADAMS:  That depends upon the newspaper and the

          12       individual journalist.

          13   DAME NUALA O'LOAN:  Would the Press Office be able to cope

          14       with it if they did.

          15   EDWARD ADAMS:  They ought to.  That's the point of the

          16       network, it should be able to be passed around the

          17       system so they can get the answer to their needs.

          18   JIWAN RAHEJA:  They are quite into the human rights law and

          19       quite proactive.  We have ongoing regular meetings with

          20       them keeping them updated.  There are internal processes

          21       to keep them aligned to what's happening with the human

          22       rights.

          23   DAME NUALA O'LOAN:  One final thing on the human rights

          24       Champions because we have identified that in some

          25       (inaudible) the existence of Human Rights Champions
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           1       producing immediate benefit, and you can see the policy

           2       and understanding the development.  The JCHR was very

           3       critical on the human rights champions’ network.  Your

           4       response was they meet regularly to discuss  human

           5       rights initiatives as well as tackling ways to improve

           6       the information on human rights (inaudible).  I'm just

           7       wondering, is there any more that you can do to improve

           8       the perception?  Have you thought about that and the

           9       effectiveness of your champions?

          10   JIWAN RAHEJA:  I think the initial -- when the Network was

          11       set up, I think the key role really has been working

          12       with them making sure the messages -- how this came

          13       about was really working with the practitioners

          14       initially who were developing policies and really the

          15       message coming to us was they needed support from the

          16       movers and shakers of the organisation as I call them

          17       wouldn’t be able to make the decisions and, making sure

          18       that human rights gets up to the strategic level within

          19       the strategic objectives of the organisation, to promote

          20       that internally.  So I think at this stage we've really

          21       been more or less focusing on following from the Review

          22       to make sure that  human rights have started being

          23       embedded into the department and within the wider

          24       public sector organisations.  And I think the key thing

          25       really is for raising that and having a dialogue with
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           1       them to see how we can promote that role externally

           2       within their own public sector organisations, within the

           3       third sector organisations, a wider areas that they

           4       cover.  I think that's a conversation that we need to

           5       have with them.

           6   DAME NUALA O'LOAN:  You think you will have that

           7       conversation?

           8   JIWAN RAHEJA:  I personally think yes, we should.

           9   DAME NUALA O'LOAN:  It's around the effectiveness, a Network

          10       which talks to itself isn't as effective.

          11   JIWAN RAHEJA:  And similar to share the examples with you,

          12       there's so much good stuff happening about human rights

          13       and that never gets into the press.  You do tend to hear

          14       only when things go wrong.  I agree that's where we need

          15       to focus to make sure we take it to that level and have

          16       that dialogue with them.

          17   DAME NUALA O'LOAN:  Thank you very much, that's very

          18       helpful.  This is a question which arose from the issue

          19       of what happens when a case which is critical applies

          20       for judgment which is non-inclines.  Again, I quote from

          21       the evidence that:

          22           "When the Government is implementing ...(reading to

          23       the words)... time to challenging to reconcile the

          24       implementation of ...(reading to the words)... policy

          25       objective."
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           1           It's talking about unpicking the framework of the

           2       law.  Then you answer:

           3           "The communications when the outcome ...(reading to

           4       the words)... adverse comment in the media so that

           5       government as the onus of arguing in Parliament for

           6       changing the law that in itself may have argued in court

           7       (inaudible)."

           8           What you're saying is (inaudible) but you get

           9       adverse comments in the media.  Is that what you were

          10       saying there?

          11   EDWARD ADAMS:  Well, when the Government suffers a defeat in

          12       the Courts on a big human rights case, it obviously then

          13       has to reconcile what it said in court in defence and

          14       maybe not only in Court but publicly with then the court

          15       decision.  It's got to reorient its policy in a

          16       way in which it is actually going to achieve its

          17       objective by other means consistent with what the Courts

          18       have said the Human Rights Act meant, which is obviously

          19       by definition in this case different from what the

          20       Government thought it meant.

          21   DAME NUALA O'LOAN:  We're talking here about the (inaudible)

          22       type case.  The question I have for you is how you do
          23       ensure you're still fostering the human rights culture

          24       when you have to unpick the policy?

          25   EDWARD ADAMS:  I think in these cases you have to look at
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           1       the Judgment quite carefully, you have to go back and

           2       look at the legal analysis, where the Government has

           3       shown they got it right and build the new policy around

           4       that analysis.  So long as one is still committed to the

           5       idea that we will -- the Government will enact what the

           6       domestic Courts and the European Court says, that is the

           7       overall narrative.  The Government will at all times be

           8       compliant with the Human Rights Act.  Occasionally the

           9       narrative has to accommodate the turbulence caused by

          10       not actually having correctly interpreted the Act in the

          11       first place.  That does happen from time to time.

          12   DAME NUALA O'LOAN:  And then there's the development of the

          13       fact which must be difficult for people in your position

          14       which is we look at the American analogy where Guantanamo Bay

          15 was declared unlawful so Bush had to comply and then

          16       we have (inaudible) at all which would take us away from

          17       our conventional responsibilities?

          18   EDWARD ADAMS:  I think I would rather not debate the

          19       American case.  I think what I -- I mean the example of

          20       A and others in Belmarsh and the immigration and

          21       detention where the replacement I think of that by

          22       Terrorism Act of 2005 is very instructive because there

          23       what we've actually created in the Control Order is

          24       I think believe it or not a very good example of the

          25       Human Rights Act in action because it is not a blanket
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           1       one size fits all policy, it is one in which you can

           2       actually select from a menu of different options  that

           3       provides, tailor the precise response necessary to the

           4       minimum level necessarily actually to cope with the

           5       threat posed by the individual in question.  And that is

           6       what the Human Rights Act requires.  What it also

           7       provides is we were able to remove our Derogation, put

           8       in place on the face of the statute a procedure, a set

           9       of procedures, which could be triggered if a further

          10       derogation was necessary but not to bring it into force

          11       unless the situation requires, which thank goodness it

          12       so far hasn't.  I think that's a very good example of

          13       looking very carefully at what the House of Lords have said

          14       there, which came as a considerable surprise and shock

          15       to the Government at the time, but re-orientating
          16       policy and coming up with a very different approach, one

          17       which did actually continue to satisfy the requirements

          18       of the Human Rights Act.

          19   DR NICOLA BREWER:  Can I turn now to the impact of the human

          20       rights on the delivery of (inaudible) and invite you

          21       first of all just to give an overall big picture view of

          22       what impact the Act has had on the delivery

          23       responsibilities you have and secondly perhaps as a

          24       specific example to tell us a little bit about how the

          25       positive duties under the Act, so I'm thinking

                                            65

           1       particularly of Article 2 and the duty to protect the

           2       right to life.  How do you build that in to your

           3       processes and policies?

           4   PAT BASKERVILLE:  Yes.  In terms of the overall picture, it

           5       is a fact that prisons have to be managed and operated

           6       within an ethical framework.  I think it would be right

           7       to say that prisons in the UK are run according to human

           8       rights principles and have been since before the time of

           9       the Human Rights Act because the ECHR was known,

          10       acknowledged and familiar in policy terms certainly

          11       among those who were responsible for Prison Service policies.

          12           In terms of the impact since the Human Rights Act on

          13       the overall picture, I think that it's been an enabling

          14       piece of legislation.  It's something which, as it

          15       were gave a new impetus to looking at new policies and in

          16       that respect it's been a welcome development and the

          17       leaders of the prison service have acknowledged in the

          18       things that they have said and the leadership that they

          19       have given, particularly in terms of the decency agenda,

          20       that they find this a helpful framework.  I would just

          21       like to quote to you something which we recently put out

          22       to senior managers in September where Phil Wheatley said the

          23       principle of treating offenders decently is a core value

          24       of this organisation and is properly embedded within the

          25       work of staff in both Prison and Probation Services.”  He
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           1       said that because of course he's now head of the

           2       National Offender Management Service, which I may call

           3       NOMS at some point.  “I and Ministers are clear that in

           4       order to properly rehabilitate offenders you have to

           5       treat them with decency and respect.”  I think that is a

           6       very important point because it isn't just that it is

           7       deemed to be the right thing to do, to be compliant with

           8       the Human Rights Act, but also in terms of the purpose of

           9       NOMS, one of the aims of NOMS, which is to reduce

          10       re-offending and protect the public through doing so. It

          11       is only through treating people decently in compliance

          12       with the Act that that is likely to happen, and I think

          13       that message has got through, very much more strongly

          14       since the Human Rights Act was introduced.  That's not

          15       to say, and I know that it has been commented upon that

          16       perhaps front line staff are not familiar with the

          17       articles of the legislation.  Personally, I don't think

          18       that matters all that much, so long as those policies

          19       that they are familiar with and need to be familiar with

          20       to do their jobs have been understood and it has been ensured at a

          21       policy level that they are compliant with the Act.

          22       I refer back to Edward's metaphor about the plumbing.  If

          23       the plumbing is there and  certainly I would argue it is

          24       in policies that are in place within NOMS and the Prison

          25       Service, then as long as the organisation’s
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           1       policies, as long as they are delivered properly and

           2       complied with, then that is a cause of some

           3       satisfaction.

           4           That's not to say that policies don't ever refer to the

           5       Articles or that the framework hasn't been useful and

           6       I do have a few examples of where policies do this. The way

           7       that policies are delivered in the Prison Service is

           8       through Prison Service orders and standards. There

           9       are very many of them and they are sometimes long and

          10       rather unwieldy.  However, if I take an example of the marriage policy

          11       which is something that my particular group is

          12       responsible for, it does say the Governor has discretion

          13       to decide whether to permit a purely religious ceremony

          14       to take place without the civil requirements but any

          15       such request would potentially involve Article 8 and

          16       Article 9, so each case must be considered on its merit

          17       It goes on to say that the expectation would be --

          18       the application would be granted rather than refused

          19       unless there was a very good reason for doing so.

          20           So it's not to say that the language of the Act is not

          21       used and it certainly is familiar those who set and

          22       advise the policies.  But one might find that front line

          23       staff are applying the principles without realising that

          24       it comes under a particular article of the Act.

          25           I think you also asked me where there are examples
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           1       of where the Act has positively impacted.  I think

           2       obviously there have been some cases in which we've

           3       reacted to just the sort of cases that Edward mentioned

           4       just now.  The one really significant one is the case of

           5       Ezeh and Connors, which changed the policy in relation to prison

           6       adjudications, and that was one reason why that is

           7       well-known.  But I think in a more proactive way, we

           8       have some examples of where the positive duties that

           9       are placed upon us under the Act have been actively used

          10       to promote the dignity and the respect between staff and

          11       prisoners that we're looking for from the policy.  If

          12       I can refer in particular to the development of prisoner

          13       consultative committees.  I think pretty much they're in

          14       all prisons, though they may not be in exactly the same form

          15       throughout.  In some cases, these have been in place

          16       for some time because the ECHR was a familiar framework

          17       before the Human Rights Act came in.  But now the Human

          18       Rights Act has given added impetus to providing and

          19       making sure that that happens everywhere.  And those

          20       committees are very important ways in which the

          21       relationship between prisoners and staff is maintained

          22       in a healthy way.  It's a mechanism for prisoners to

          23       bring forward things that they are concerned about.

          24       They are actively consulted on such things as what is
          25       sold in the prison shop and they do no doubt sometimes
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           1       raise matters as human rights issues, whether

           2       they are actually human rights issues or not, but

           3       certainly the issues that concern them through those

           4       committees.

           5   DR NICOLA BREWER:  Can I just check a few moments ago

           6       I thought I heard inverted commas when you referred to

           7       the decency agenda.  Was I right in thinking you were

           8       referring to a particular project or is it short-term?

           9   PAT BASKERVILLE:  No, this agenda was launched by Martin

          10       Narry.  It's not a programme as such.  It was perhaps at

          11       the outset, but it is something that is embedded in the

          12       language and it is one of those references which I think

          13       had really resonated through observance in a way that

          14       the Human Rights Act does for policy-makers.  You will

          15       hear staff talking about the decency agenda and to them

          16       it means things like treating the prisoners with

          17       respect, treating prisoners as individuals, allowing for

          18 individuals needs, considering their links with their

          19       families; those are the sorts of things which it is well

          20       understood comes under that heading.  So I think it's a

          21       term that I hope you would find if you went around most

          22       prisons that staff understood.

          23   DR NICOLA BREWER:  And you quoted from some guidance

          24       documents or letters.  When we issued our call for

          25       evidence, we got written evidence from the Prison
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           1       Service as follows.  It says:

           2           "Whilst the Human Rights Act obviously affects

           3       prisoners, we do not routinely use the Human Rights Act.

           4       The Act informs the prison service instruction issued to

           5       us."

           6           So it does it indirectly?

           7   PAT BASKERVILLE:  Indeed.  I think that's what I was saying.

           8       That's not to say the language isn't used at all.  And

           9       in –my earlier answer I was just giving an example of some articles that

          10       are perhaps more familiar to some staff in particular

          11       functions because of what they do.  So, for example, if

          12       you have somebody in the visits areas who deals with

          13       family visits, they may well be aware of Article 8.

          14       It's more likely that they're aware of it than some

          15       other officers in other areas would be aware of Article

          16       2, say, although they would be aware of their

          17       responsibility to keep prisoners safe and alive.

          18   DAME NUALA O'LOAN:  I'm a little bothered with --

          19   PAT BASKERVILLE:  The written one?

          20   DAME NUALA O'LOAN:  Because we got 66 responses from service

          21       providers, all of whom used the Human Rights Act, but

          22       the Prison Service said we don't routinely use the Human

          23       Rights Act.  It may be a terminological issue, but my

          24       concern is the Prison Service like everyone else,

          25       whether it's obviously stated, is bound by the Act and
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           1       it's not an option and they must be using that and it

           2       would concern me them saying we don't use the Act.

           3       I just wondered whether the decency agenda, that sort of

           4       thing, is delivering the specifics of your statutory

           5       obligations under the Human Rights Act?

           6   PAT BASKERVILLE:  I think it is a terminological thing.

           7       I think the point I would want to make is that the

           8       prison rules, the Prison Act, and the

           9       instructions that flow from them are all themselves

          10       compliant with the Human Rights Act and therefore 

          11       that is the way in which the framework is interpreted.

          12       And the rules will be amended if that is not the case.

          13       So I think the framework exists but in a slightly different

          14       form.  And I think what you read out 

          15       a matter of terminology.  It's not that it isn't fully

          16       acknowledged --

          17   DAME NUALA O'LOAN:  Not as (inaudible).

          18   PAT BASKERVILLE:  I don't believe so, it's certainly not in

          19       the mindset of policy-makers.  The unit I'm responsible

          20       for is responsible for a large number of policies that

          21       are absolutely dependent on the framework of the Human

          22       Rights Act and they are all well aware of the Articles

          23       that  need to be complied with 

          24       and are providing guidance to ensure that in a tailored way

          25       staff are aware of what they must do to deliver that outcome.
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           1       I think that is what was being conveyed by but perhaps not

           2       very felicitously, is that we don't on the whole,

           3       apart from one or two examples such as the ones

           4       I gave you, refer specifically to the Human Rights Act

           5       in attempting to deliver it.  The front line staff don't

           6       need to know that when they treat someone correctly in

           7       terms of the discipline system and ensure that they have

           8       a proper right to representation when that's appropriate

           9       and to be treated fairly that they are indeed applying

          10       the Human Rights Act.  I don't believe they need to know

          11       that, but they are.

          12   DR NICOLA BREWER:  I'm just wondering if there's a link here

          13       to the discussion we had earlier about rebuttals and low

          14       awareness of what the Human Rights Act contains what

          15       human rights are I can quite see what you mean that the

          16       decency agenda is impacting on behaviour, but there may

          17       be another piece here, a gap in terms of understanding

          18       or awareness generally in the public which is being

          19       driven or not driven by the failure -- the decision not

          20       to make an explicit connection.

          21   PAT BASKERVILLE:  I don't think it's a decision not to.

          22       It's that the framework was there already, the Prison

          23       Rules were already --

          24   DR NICOLA BREWER:  More than ten years ago, you mean?

          25   PAT BASKERVILLE:  Yes, indeed.  They are revised in the
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           1       light of Judgments and considerations, and active

           2       considerations of whether they should be.  One of the

           3       examples I would give, you know, would be the

           4       development of family days for life sentence prisoners;

           5       an example, of the growing understanding of the

           6       importance of family life, of family ties as a right, and

           7       something which also contributes towards the purpose of

           8       prison and rehabilitation.  So I don't think it's been an

           9       active decision not to, it's that we have used  the Act to

          10       enable and to develop those policies which are already

          11       in place and to improve the attitudes of staff towards

          12       prisoners generally.  I think that has been extremely

          13       successful.  I think there is –evidence and the Inspectorate and

          14       the Ombudsman would say, I hope, that the staff

          15       behaviour and understanding of the need to have good

          16       positive relations with the prisoners is very much

          17       greater now than it was ten years ago.

          18   DAME NUALA O'LOAN:  We sought to get access to the prison

          19       service in the course of some of the research we're

          20       doing for this formal Inquiry and we were told they had

          21       so many applications from people wanting to find out

          22       about prisons that the only way we could do, the normal

          23       process, was this would take at least three months,

          24       which didn't fit my timescale at all.  I just

          25       wondered -- I think it's very important that the good
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           1       work that you're doing comes out, because when I see

           2       things like that, it causes me concern, and there have

           3       been a couple of other things that have caused concern.

           4       I just wondered if you would like to just -- I mean

           5       I ask you not to answer necessarily but to reflect

           6       possibly on the difficulties presented?

           7   PAT BASKERVILLE:  I'm not aware of that and I'm not sure

           8       what you mean by access.

           9   DAME NUALA O'LOAN:  The research project by will -- we

          10       wanted to look at service delivery across a number of

          11       sectors, we went to education, to health, we wanted to

          12       go to prisons, it's such a fundamental area.

          13   PAT BASKERVILLE:  I would have to take that back.

          14   DAME NUALA O'LOAN:  We have dealt with the Prison

          15       Inspectorate and hopefully done it that way.

          16   PAT BASKERVILLE:  And we would welcome that because their

          17       views are very valuable to us as are the Independent

          18       Monitoring Boards who exist locally for each prison.

          19       It is true to say that prisons are a subject of great

          20       interest to a large range of organisations and they do

          21       have a lot of researchers visiting them, particularly in

          22       the London prisons, and under the pressures that they

          23       are at the moment with the population the way that it

          24       is, that is a particular difficulty I think in opening

          25       the door.  It's not a lack of willingness, I don't
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           1       think, to be open and transparent, it's a practical

           2       issue.

           3   DAME NUALA O'LOAN:  Okay.  Do you want to carry on?

           4   DR NICOLA BREWER:  Unless there's anything further you

           5       wanted to add about Article 2, rather than just a

           6       general awareness, is there anything specific about what

           7       you've told us about guidance and information that

           8       specifically relates to how you embed understanding,

           9       whether you use a reference to the article explicitly or

          10       not, in the mechanisms to ensure that indeed that

          11       positive duty is fulfilled?

          12   PAT BASKERVILLE:  In terms of the Article 2 duty, there is a

          13       programme,  the safer custody programme, which falls

          14       within my group, which has issued quite recently - in 2007 -

          15       new revised guidance on suicide prevention and there is

          16       currently in place a review of what's called the ACCT

          17       system, which is assessment, care in custody and team

          18       work, which is the process by which those who are

          19       considered to be at risk of self-harm are monitored on a

          20       specific basis for a period while they're considered

          21       to be at risk, and with a review thereafter.  That

          22       has been very successful in terms of getting the active

          23       participation of staff in keeping them aware and to

          24       monitor those prisoners, of which we unfortunately have

          25       large numbers, people who bring into prison with them
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           1       vulnerabilities to suicide and self-harm; keeping them

           2       under review.  We don't pin too much on it, but I'm very

           3       pleased that this year the number of self-inflicted

           4       deaths has fallen from a figure that was up last year.

           5       I have the figures here.  So far this calendar year

           6       there have been 48 self-inflicted deaths.  At this time

           7       last year, that was 73 and it was 92 for the year as a

           8       whole.  We're very pleased to see that this number has

           9       fallen.  I wouldn't want to put too much emphasis on one

          10       year's figures.  I may regret saying we're doing well --

          11   DR NICOLA BREWER:  We're not sure about the cause and effect

          12       here of whatever the safe custody or the ACCT, whether

          13       they have had an impact, the effect of bringing numbers

          14       down?  You say it's too early to tell?

          15   PAT BASKERVILLE:  I think you can't build anything on one

          16       year's figures and you might have a prison doing

          17       wonderful work and still get the figures going up

          18       because you have a particular group of prisoners who are

          19       particularly vulnerable.  So it would be very unfair to

          20       say that.  I'm just saying we've seen a welcome

          21       reduction this year.  I wouldn't tie it to ACCT.  But what

          22       I'm saying is we keep this under constant review -  the ACCT

          23 process is currently under review. We are very

          24       aware of the need and prison staff are deeply affected by deaths

          25       that take place - and indeed near deaths.  And we are
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           1       always open to advice about how this could be managed

           2       better, because it is so distressing for all concerned.

           3   DAME NUALA O'LOAN:  In this context of trying to prevent

           4       prisoner suicides, one of the things I came across in

           5       policing terms was the fact that had been no consistent

           6       attempt to seek leadership and when you look at the

           7       specific state, if you took those opportunities out,

           8       have the Prison Services (inaudible) from that point?

           9   PAT BASKERVILLE:  Absolutely.  We have safer cells, and we have

          10       a programme of ensuring that all cells that are

          11       refurbished and any new accommodation is looked at from

          12       that point of view. We have specific cells in our

          13       prisons that are as safe as we possibly can make them while being

          14       decent, because there is a balance between putting

          15       somebody who is vulnerable into a cell that is so bare

          16       and unfriendly, and risk.  It's a constant concern it's

          17       something we're constantly aware of and indeed we have

          18       reports –sent to us as a central group, we get reports from

          19       prisons if a prisoner does manage to take their own life

          20       in a cell that was previously deemed to be safe.  But no

          21       cell is totally safe.

          22   DAME NUALA O'LOAN:  Can I come back on a further question.

          23       One of the issues which the Prison Ombudsman raised was

          24       the Probation Ombudsman's role is not on a statutory

          25       basis and he is therefore concerned that it is not Article 2
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           1       compliant.  I wondered if the Prison Service has any

           2       views.

           3   PAT BASKERVILLE:  It's not really for the Prison Service to

           4       have a view, but I'm aware that's been within the

           5       legislative programme, the intent to put it on a

           6       statutory footing.  It's not due to the change of policy

           7       that it isn't.

           8   DAME NUALA O'LOAN:  If that policy exists, have you any idea

           9       what the legislative programme --

          10   PAT BASKERVILLE:  I haven't at this point.  I don't know

          11       whether it is included in the new legislative programme

          12       but it has been the intention and indeed it was in early

          13       drafts of earlier bills that it should be so.

          14   DAME NUALA O'LOAN:  Is there another bill coming through?

          15   PAT BASKERVILLE:  I'm not aware that there is any immediate

          16       plan, but there are always criminal justice bills

          17       coming through.

          18   DAME NUALA O'LOAN:  That would be a major human rights

          19       issue, if the Prison Ombudsman is not, because the

          20       police investigation may --

          21   PAT BASKERVILLE:  Yes.  But the Courts in terms of the

          22       investigations that the Ombudsman have completed, have

          23       regarded him as being sufficiently independent to be

          24       Article 2 compliant.  He's regarded as an independent

          25       person.  As I say, I'm not in a position to say whether
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           1       there are immediate plans to put it back into the

           2       legislative programme.

           3   DAME NUALA O'LOAN:  If it’s (over speaking).

           4   PAT BASKERVILLE:  That is my understanding, yes.

           5   DAME NUALA O'LOAN:  Can I ask you about provision of

           6       education to prisoners, there are very, very high rates

           7       among prisoners.  I wanted to you ask you what work you

           8       do in relation to the education of prisoners,

           9       particularly young people in custody.  We have heard

          10       evidence of young people having some education but very

          11       reduced amounts of education and maybe not appropriate

          12       education.

          13   PAT BASKERVILLE:  It's not something on which I have

          14       specific knowledge, I confess.  But there are extensive

          15       programmes.  I work with the department of 

          16 Children, Schools and Families and the Department for Innovation, Universities and Skills -- you'll have

          17       to correct the record on that.

          18   DAME NUALA O'LOAN:  They shouldn't keep changing the name,

          19       should they?

          20   PAT BASKERVILLE:  No, indeed.  To provide age-appropriate

          21       and indeed in the case of those with learning

          22       disabilities, appropriate educational training for

          23       prisoners who have educational deficits, is something  

          24       - basic skills is the terminology that's being used

          25 that has been a priority within the Prison Service for
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           1       sometime- has been a priority within provision.  That's

           2       not to say that all prisoners get as much as perhaps

           3       they all should, but it is certainly regarded as a

           4       priority.

           5   DAME NUALA O'LOAN:  I presume it's optional anyway?

           6   PAT BASKERVILLE:  Not if they're under school leaving age,

           7       of course.

           8   DAME NUALA O'LOAN:  No, but if they're over --

           9   PAT BASKERVILLE:  Yes.  But there are ways in which

          10       encouragement is given, sometimes through what is called

          11       prisoner pay, it's not really a wage in  the normal sense, but

          12       there are reviews within prisoners of pay scales to make

          13       sure education is not a poor option. But equally it has

          14       often been found to be the case that some prisoners who

          15       perhaps haven't found the educational system very

          16       accessible do learn better through things like workshops

          17       where they need to read instructions and the instruction

          18       officers can help them through that.  So, for example,

          19       if they want to learn to be a forklift truck driver and

          20       they have to do a health and safety course to achieve

          21       that, then that is a way of getting them engaged with

          22       educational at levels that they need to do that.  So

          23       I think it would be too simplistic to say once you get

          24       past the school leaving age that the only way to educate

          25       is through education.
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           1   DAME NUALA O'LOAN:  Can I ask you now about evidence which

           2       was given to me about young offenders in Wales.  My

           3       understanding is that there are 160 young offenders in

           4       secure institutions from Wales, of whom some 80 are

           5       detained in Wales but the other 80 cannot be because

           6       there are no facilities.  The question I have is to what

           7       extent are those children being properly cared for

           8       within the Prison Service in terms of their rights to

           9       their families?

          10   PAT BASKERVILLE:  I don't know specifically about how widely

          11       distributed those young offenders would be.  It is a

          12       difficulty, particularly with full prisons and young

          13       offender institutions to keep all ages of prisoners

          14       close to home.  It is part of the driver behind where

          15       prisoners are allocated.  I accept there may well be

          16       cases where there are young offenders and prisoners who

          17       are not particularly close to home and given the

          18       provision of places in Wales, it may well be the case

          19       that they are particularly affected.  But if more

          20       details are required, I think we'll have to write to you

          21       about that.

          22   DAME NUALA O'LOAN:  Could I ask you, this may be too much

          23       detail, but if you have a young person from possibly a

          24       deprived background, economic circumstances, family

          25       circumstances, is there a mechanism by which the family
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           1       are funded to come and visit them in prison?

           2   PAT BASKERVILLE:  There is something called the assisted

           3       prisons visits scheme which, yes, does provide

           4       assistance to families who are not able to pay. There

           5       are certain means related levels to apply to that, but that's

           6       existed for some time and it is an effective scheme and

           7       it provides some help with accommodation, so yes,

           8       there is.

           9   DAME NUALA O'LOAN:  Do prisoners and young prisoners get any

          10       sort of documentation which details their rights -- I'm

          11       thinking about when people are taken into police

          12       custody, they get a statement of what they're entitled

          13       to.

          14   PAT BASKERVILLE:  All prisons and young offender

          15       institutions have an induction process as part of which

          16       they will be told about their rights to complain, their

          17       rights to visits, their rights to see a member of the

          18       chaplaincy from their faith and all other aspects of the

          19       regime.  There are also information documents, prisoner

          20       information books and there are officers who should be

          21       able to provide some of the information.

          22   DAME NUALA O'LOAN:  In terms of what might be (inaudible)

          23       degrading treatment, I'm talking about searches, has

          24       prison policy changed as a consequence of the Human

          25       Rights Act particularly in relation to -- I don't know
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           1       what you call them.

           2   PAT BASKERVILLE:  Strip searches?  Well, it's something that

           3       is constantly kept under review and particularly in

           4       relation to women, there has been a recent development

           5       and it's just been trialled and it's shortly to be

           6       introduced in the policy that removes the regular use of

           7       full body searches for women so they're only to be in

           8       future used on specific suspicion.  So yes, I think that

           9       was actually one of my examples that I haven't been able

          10       to give, so I'm glad to answer the question.

          11   DAME NUALA O'LOAN:  Thank you very much.

          12   DR NICOLA BREWER:  I want to turn to the issue of the public

          13       function, probably coming back to Edward here --

          14   PAT BASKERVILLE:  Is that okay?  I'm very grateful.

          15   DAME NUALA O'LOAN:  Thank you very much for coming.

          16   DR NICOLA BREWER:  First is a general factual question.

          17       I understand there's a consultation on the public

          18       functions under way.  Could you tell us about that and

          19       when it's expected to be published?

          20   EDWARD ADAMS:  This is under way.  We are examining

          21       the options for what a consultation paper might cover,

          22       effectively who should be subject to the Human Rights

          23       Act and why, how that could be achieved.  There are some

          24       widely divergent views on this subject, which is why we

          25       think consultation is the way forward.
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           1   DR NICOLA BREWER:  On a related point, this is a specific

           2       case and I don't know if you'll have all of the detail,

           3       but one of the cases that's been given quite a lot of

           4       profile lately is the YL case where I believe the ruling

           5       has been delayed until later this year?

           6   EDWARD ADAMS:  I don't know what.

           7   DR NICOLA BREWER:  The YL case about the amendment that was

           8       proposed in order to --

           9   EDWARD ADAMS:  Section 145 of the Health and Social Care

          10       Act.

          11   DR NICOLA BREWER:  This will be out at the end of the year?

          12   EDWARD ADAMS:  Yes.  We're hoping within next

          13       month. November.

          14   DR NICOLA BREWER:  In relation to another specific case, but

          15       still in the area about the definition of -- or the

          16       meaning of public function, the Wheeler case which

          17       I think is a housing association case, whether that's

          18       qualified as an at present authority.  Is this something

          19       the Ministry of Justice plans to intervene on?

          20   EDWARD ADAMS:  No, we have no plans to intervene.  At the

          21       moment I don't want to comment much about it, but we

          22       will watch the proceedings with interest.

          23   DR NICOLA BREWER:  In terms of more generally of the role of

          24       the Ministry of Justice but also other public

          25       authorities, not just government departments, in
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           1       encouraging and making sure that public contractors who

           2       are carrying out public functions, that they have a

           3       proper understanding of and commitment to the Human

           4       Rights Act, could you tell us about how you, you

           5       yourselves, ensure that and what you know how other

           6       Government Departments, other public authority do that,

           7       so ensuring that the contractors that they use

           8       demonstrate a commitment to the human rights acted?

           9   EDWARD ADAMS:  There is guidance that we produce which we

          10       agreed with the Department of Communities and Local Government

          11, CLG, which is on their website and it's on

          12       ours, which encourages Government Departments when

          13       issuing a contract effectively to bind the contractors

          14       to respect the Convention Rights of those to whom the

          15       services are delivered, which is one mechanism.  It

          16       obviously has the drawback that when a service user

          17       considers their human rights are not being respected,

          18       they can't take action directly against the contractor,

          19       they have to go back to the government department.  It

          20       is a slightly clunky, if you like, way of doing things.

          21       But finding a more general approach to the problem

          22       revealed by YL, we're having a consultation, it's a

          23       reasonable interim measure.

          24   DR NICOLA BREWER:  Can I just focus a little bit more --

          25       I was going to link it to how what you describe as
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           1       encouraging them to bind, how that's being woven into

           2       the procurement process, so in procurement contracts, is

           3       there a requirement to ensure that the public authority

           4       concerned has considered this and hopefully put it end

           5       the procurement process?  I'm probing on your "bind"

           6       sounds really quite firm, but you talk about "encourage

           7       them to bind".

           8   EDWARD ADAMS:  Yes.  We encourage contracting bodies to

           9       consider putting that term in the contract.  We don't do

          10       anything more than that.

          11   DR NICOLA BREWER:  Do you monitor the extent to which

          12       they're doing that?

          13   EDWARD ADAMS:  No.  It's rather -- there are a variety of

          14       bodies involved.  That would a be a research project in

          15       its own right.

          16   DR NICOLA BREWER:  Is it something -- I realise its detail,

          17       but potentially is it the kind of thing that your Human

          18       Rights Champions periodically might think would be a

          19       good proxy test for how much understanding of the

          20       significance the Human Rights Act has going through the

          21       whole system?

          22   EDWARD ADAMS:  Yes.  They haven't considered the procurement

          23       policy, but they might do.

          24   DR NICOLA BREWER:  You feel that's the course of the

          25       questions there's anything that you would have wanted to
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           1       say about the role of the Ministry of Justice or how

           2       some of the initiatives that you have responsibility for

           3       have actually fed through into the various delivery

           4       bodies that you have a responsibility for, how ten years

           5       of the Human Rights Act has actually made a difference

           6       in practice, if you don't feel we've covered it all --

           7       again I'm coming back to my original question about Act

           8       impact.  We've focused a lot on how you've improved the

           9       processes, but what's happening on the ground that

          10       people experience that's different as a result of tense

          11       years of having had a Human Rights Act?

          12   JIWAN RAHEJA:  I think going back to our original response

          13       about  raising  awareness and making sure that

          14       more of the learning curve for  service delivery, the

          15       front line staff who are delivering services are

          16       actually doing it through the work that we're also doing

          17       through our Office of Criminal Justice Reform and the guidance of

          18       ACPO, the CPS, on the guidance that they feel should be

          19       revised in the light of some of the decisions that were

          20       made for the release of photographs for wanted suspects.

          21       So those are the kind of issues that I think we feel

          22       there is an impact because they are bringing an impact

          23       within the Police Service where they're making the

          24       decision.  We're contributing to the guidance along with

          25       colleagues from the Home Office and from the Office of Criminal  Justice
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           1       Reform.

           2   DR NICOLA BREWER:  Can I just check on that.  So what you're

           3       saying is understanding and awareness is penetrating to

           4       new areas?

           5   JIWAN RAHEJA:  Yes.

           6   DR NICOLA BREWER:  So the (inaudible) BAA associates of

           7       police officers, did they volunteer this or did you

           8       encourage them?  Does it still have to be driven out

           9       from --

          10   EDWARD ADAMS:  That was driven from the centre.  That

          11       particular case revealed that the guidance did not

          12       actually say what we thought it should say.

          13   DR NICOLA BREWER:  Sorry, you were going on?

          14   JIWAN RAHEJA:  I think the other thing that came out was the

          15       discussions of a panel that looks like the guidance

          16       produced by the Criminal Justice Sector which is headed

          17       by the Home Office and we attended that panel was

          18       looking at training for Police Officers on Article 6,

          19       right to a fair trial.  I think issues like that are

          20       coming out and those are going to be focusing and

          21       driving the Act forward --

          22   DAME NUALA O'LOAN:  (inaudible).  Can I ask you one final

          23       question.  Again, turn back to the service delivery on

          24       the ground impact, there's been a number of recent

          25       revolutions of loss of data by Government organisations.
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           1       I wondered have the Human Rights Champions had any

           2       thoughts about this or would you see this as being

           3       something they might address in terms of --

           4   EDWARD ADAMS:  I suspect not, simply because there is another

           5       network of those who deal with data protection and

           6       confidentiality issues.  Although one could regard the Data

           7       Protection Directive and the Data Protection Act as

           8       being an sort of manifestation of Article 8, in 

           9        structural terms, management of information and

          10       personal data has been a topic within its own right and

          11       has a high political priority.  That is being managed elsewhere in the Ministry of Justice and 

          12 there would be duplications.

          13   DAME NUALA O'LOAN:  Do you not think the data protection in

          14       view of the information are a matter to regulate the

          15       release of information and the extent to which subjects

          16       given access to the information and that information can

          17       be held, whereas the loss of information is something

          18       much wider, it's about privacy and it is about the whole

          19       data protection and the human rights (over speaking).

          20   EDWARD ADAMS:  It does, yes.

          21   DAME NUALA O'LOAN:  Is that not something for the Human

          22       Rights Champions?

          23   EDWARD ADAMS:  Loss of data can be a breach of someone's

          24       human rights, but it's probably a breach of all sorts of

          25       other things as well.  To that extent, my opinion is

                                            90

           1       that those bases are being covered.  Despite what we

           2       read in the newspapers about losses of data.

           3   DAME NUALA O'LOAN:  I wonder if there's an opportunity for

           4       the Ministry in terms of making the relevance of the

           5       Human Rights Act absolutely clear and something that

           6       everyone stands up for?

           7   EDWARD ADAMS:  It's a field for which colleagues within a

           8       parallel directorates with whom I work very closely are

           9       responsible.  It works alongside awareness of the Human Rights Act.

          10       It's all within the same bit of the

          11       Ministry of Justice.  It's just actually functionally

          12       done by different people.

          13           If I can just come back to Nicola's question which

          14       I've been thinking about.  Some of the difficulty here

          15       I think, particularly when you're adding service

          16       delivery, is actually defining in very tangible and

          17       practical terms what the Human Rights Act framework

          18       looks like in practice when it's being properly

          19       delivered, and that is something obviously we have to

          20       gather from the people who are actually operating on the

          21       ground because --

          22   DR NICOLA BREWER:  What success looks like?

          23   EDWARD ADAMS:  Yes, what success actually looks like.  Part

          24       of the difficulty of this, it seems to me, is that an

          25       organisation that is doing human rights well will
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           1       probably be doing a whole lot of other things well, have

           2       a good equality and diversity policy, a good consumer

           3       strategy, regular feedback, and when everything's

           4       buzzing and humming along, it's difficult to

           5       differentiate what it is that human rights is adding to

           6       that party, if you like, and similarly, on the other

           7       side of the coin, an organisation who are failing and

           8       doing very badly on human rights is probably doing very

           9       badly on equality and diversity, fairly internally

          10       focused, not responsive to  feedback from its

          11       customers.  Again you say what is it that by doing human rights

          12       correctly could contribute to that?  It's quite

          13       difficult to differentiate that.  There is a lot of very

          14       good work being done here, for example the work we're doing with the

          15       Inspectorates and Regulators is important, but I think

          16       that is part of the action.  I think the challenge to

          17       both of our organisations, I suspect, is finding the

          18       really tangible examples of how you do human rights

          19       right in a simple way and with a business benefit that

          20       actually accrue to the delivery of public services.

          21   DAME NUALA O'LOAN:  Thank you very much indeed and thank you

          22       very much for coming.

          23   EDWARD ADAMS:  Thank you.

          24   JIWAN RAHEJA:  Thank you.

          25    (12.42 pm) (The interview concluded)
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(3.11 pm)

          20   DAME NUALA O'LOAN:  I formally welcome you to this evidence

          21       gathering session of the Equality and Human Rights

          22       Commission inquiry.  Dr Nicola Brewer is the chief

          23       executive and I'm chairing the inquiry.  We're looking

          24       at the extent to which there is a human rights culture

          25       in public life, public affairs.  We're looking at to
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           1       extent to which there is a barrier to human rights and

           2       the way public organisations have managed to get around

           3       those barriers, we're looking at the extent which all

           4       government departments including this commission can do

           5       more to foster and promote human rights.  If we ask you

           6       questions which you don't feel you can give you full

           7       answer, if you want to respond in writing later, within

           8       14 days if it's possible, we would be very happy to

           9       receive further written submission.

          10           Which asked you whether you were content to give

          11       evidence in public.  You indicated that you were.

          12           If you if that changes at any stage, please alert

          13       me.

          14           We have CheVawn who is our palantypist who is making

          15       a record of proceedings for you us.  Could I ask you to

          16       speak slowly and clearly and if you use abbreviations or

          17       acronyms, to clarify them.

          18           If you need to us clarify or explain anything,

          19       please alert us.

          20           I normally give the organisations two minutes to

          21       make any statement they wish to make before we ask a few

          22       questions.  You may or may not wish to makes a

          23       statement.

          24   CHITRA KARVE:  Other than we're very pleased to be able to

          25       give this information to the inquiry.  Nothing more.
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           1   DAME NUALA O'LOAN:  Thank you very much.

           2   DR NICOLA BREWER:  Can I start with a very open-ended

           3       question?  How has the Human Rights Act been

           4       incorporated both into policy development and into

           5       service delivery in your organisation?

           6   CHITRA KARVE:  I would answer that by saying human

           7       rights issues were always considered in any event before

           8       the Act came into domestic legislation and that's

           9       because of the type of work that we do, where we have to

          10       constantly work with offenders and the community and

          11       balance their rights, although we didn't use the phrase human rights

          12       possibly, in relation to how we work with them.  We

          13       were having a discussion about this yesterday in

          14       preparation for this submission and we considered what real difference has the Act made?

          16       I suspect it's not made a huge difference to the way in

          17       which we work because we generally worked in a manner which took the relevant issues into account in any event.  In relation to the incorporation, when

          18       it first came in, I understand that there was a lot of

          19       anxiety from the Home Office – at that time probation services were delivered under the central government umbrella of the 

          20       Home Office.  The anxiety appeared to focus on concerns that there would be a number of cases, challenges to probation services, and that we needed to be

          22       prepared for them.  At that time there were

          23       conferences and briefings and road shows, et cetera. The stance was in general defensive rather than celebratory.  As it happens, the concerns don’t appear to be borne out by the evidence.  We've had

          25       few challenges or issues raised with us since that time.
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           1       So the incorporation has been through strategy and

           2       policy as opposed to practice, although I would say

           3       again our practice was very much based on using human

           4       rights principles in the first instance.  We do have a

           5       human rights strategy.  Nick Hammond is the lead officer in relation to that, and
           6       Nick gives advice and information to any people who may

           7       need advice to a day-to-day basis.  We have a process by

           8       which, if there are any human rights issues raised by staff or anyone to whom we provide services, or indeed our partners, they go in the first instance to Nick. If he decides it needs to go further, he raises the issues with me, and I may decide to

           9       transfer it to our board secretary who has a legal governance function in the organization.  In fact, I haven't had to do that for the time I have been at London Probation – just over two and a

          12       half years. Human Rights is also incorporated within our overall diversity statement, and within our Single Equality Scheme and our Diversity training, although I would say that it forms only a small part of the training, in particular in relation to offenders' rights.  What else do we do?

          18       Human rights is also now incorporated within our equality impact assessment process and tool which has all 6 strands of equality plus human

          20       rights.  For while it's been very well incorporated in

          21       relation to process, there's very little evidence of

          22       activity that is different to what probation staff were already carrying out.  There is some, which I'm happy to talk about.

          23   DAME NUALA O'LOAN:  I would imagine that London Probation is

          24       an enormous organisation but I know that probation

          25       services are not as enormous as perhaps they might be. 
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           1       What is the number of staff you employ?

           2   CHITRA KARVE:  About 3,000.  And we do between 20 and

           3       22 per cent of the nation's business in relation to the

           4       probation service.  And I should say here, that I do not speak for any other probation

           6       area nor do I speak for NOMS or government.

           7   DAME NUALA O'LOAN:  Thank you very much.

           8   DR NICOLA BREWER:  I think you've already mentioned a

           9       combination of things which my next question is about,

          10       but let me give you an opportunity to say any additional

          11       material you may want to.  You talked about the Human

          12       Rights Act having been embedded in your strategy and

          13       your policy rather than in your practice.  You talked

          14       about the various aspects of the process where they are

          15       clearly reflected in the various aspects of that.  Would

          16       you say in process terms that represents by comparison

          17       with other organisations you might benchmark yourself

          18       against really good practice on the one hand, and on the

          19       other, has this fed through into changes in the way

          20       services are delivered to individuals yet?  So you say

          21       openly you didn't have examples of that.  I just wanted

          22       to test whether there are some areas, changes to the

          23       ways services are actually delivered to individuals as a

          24       result of the Human Rights Act?

          25   CHITRA KARVE:  In relation to benchmarking, we've done some
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           1       benchmarking certainly in the last few years and I think

           2       we have done a little bit more than many other

           3       organisations although I can’t say definitely. 

           4       I suspect organisations like the Crown Prosecution

           5       Service have done quite a bit, I would be surprised if

           6       they hadn't.  But I think that we probably do have quite

           7       a bit more than some of our partners.  

           9   DR NICOLA BREWER:  No, I just wanted to ask if you'd thought

          10       about good practice.

          11   NICK HAMMOND:  When we established the human rights

          12       strategy, we did go around other services to get the

          13       information to look at to build on and there was very

          14       little around so we did feel ours was quite a unique

          15       stand alone strategy.

          16   DAME NUALA O'LOAN:  I would like to hear more about it.  We

          17       can go into private -- we can even stop recording, if

          18       you like, if that would enable you to say more?

          19   

          22                   (Off-the-record discussion)

          23   DAME NUALA O'LOAN:  What did your benchmarking show?

          24   CHITRA KARVE:  It showed there's very little in terms of

          25       strategy and process.  And probably not very much --
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           1       very little governance.  It's about who holds the brief,

           2       if you like.  Indeed, when I started at London

           3       Probation, there wasn't a clear lead in this area and I very

           4       quickly made sure that it became part of the

           5       governance structure.  So it's probably moved on since

           6       I started there.

           7   DR NICOLA BREWER:  Can I just check, you talked about

           8       checking they were clear on accountability within London

           9       prohibition?

          10   CHITRA KARVE:  We always had Nick Hammond, he will be able to explain since at the time of the incorporation I was not employed at LP.

          11   NICK HAMMOND:  I was in one of the previous five London

          12       Probation services when we did the

          13       preparation for the Act.  We were very conscious about

          14       the considerable anxiety there was about the impact of

          15       the Act in our practice, so I've seen that and then how

          16       we've taken it forward to the one combined London service, London

          17       Probation.

          18   DR NICOLA BREWER:  Did you see as part of your

          19       responsibility as allaying some of those anxieties you

          20       were referring to before you could move ahead with the

          21       new processes?

          22   NICK HAMMOND:  There was a lot of briefing at all levels of

          23       staff, managers and practitioners, in each of the five

          24       London services in 1998, 1999, leading up to the

          25       implementation of the Act.
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           1   CHITRA KARVE:  By the Home Office?

           2   NICK HAMMOND:  No, this was internally.  It was to give

           3       senior managers and practitioners’ confidence in the Act and  in 

           4       the implementation of the law and that

           5       community penalties had all been checked for their human rights

           6       compliance and it was a matter of following a few

           7       processes and making our decision making clear,

           8       comprehensive, defensible.  They're all aspects of good practice.

           9       If we follow those principles, the Act should not have the impact

          10       that some worried it might.

          11   DR NICOLA BREWER:  Do you think this would encourage the

          12       focus on getting the process right which took the focus

          13       off what the impact would be?  Or is it just time?  Do

          14       you think there have been any change in the way that

          15       services are actually delivered?

          16   CHITRA KARVE:  We do have some examples of where it has

          17       impacted.  But they are very few and

          18       far between.  One is the Anthony Rice case, a serious further offence by someone who was on licence.  A range of agencies were involved in his supervision, along with the probation service. There's

          19       a report by Her Majesty’s Inspector of Probation which mentioned human rights -- how many times?  24 times?

          20   NICK HAMMOND:  Something like 22 times.
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           1   CHITRA KARVE:  There's a copy of the report in your pack.

           2   DAME NUALA O'LOAN:  Thank you.

           3   CHITRA KARVE:  Further to that was a press release by Lord 

           4       Falconer who was responding to the report, where he comments that a common sense and good practice approach is paramount.  That was interesting.  So there was a debate

           9       there.

          10   DAME NUALA O'LOAN:  Is that the 2006 report?

          11   CHITRA KARVE:  It is.

          12   NICK HAMMOND:  Lord Falconer’s statement was about the balance in how one takes individual human rights into account. …

          13   CHITRA KARVE:  

          14       I think one of the concerns was, when you read the

          15       Rice report, that too much was made of issues around

          16       human rights of the individual.

          17   DAME NUALA O'LOAN:  (inaudible).

          18   CHITRA KARVE:    What has happened further to that is that the victim of the Rice serious further offence has taken judicial review proceedings, an action which has a Human Rights Act element, in which we are a named party.  That's still

          22       ongoing.  I don't know how long that process will take.

          23       Another issue in relation to human rights complaints in probation generally is probation’s input into the decisions made by the Parole Board, what we might say to the Parole Board.  

           1       Of course the decision is made by the parole board, not by us, and whether our advice, given to other statutory agencies or individuals acting on behalf of the state is in itself subject to challenge under the Act.  That's an issue which has

           7       not been explored.  In relation to our practice, what we do is take into account the offender’s background, the assessment of risk, we follow probation guidelines and instruction, the relevant statutory provisions, all of which give us a framework within which we work with, for example, the Parole Board.  

          12       Issues with respect to parole are generally the most active area of challenge for us in relation to the HRA. We do get

          14       some complaints around delays of reports, if this leads to delays to the Parole Board decision it would understandably give rise to a complaint from an offender who wishes to be released on licence. We also might get complaints about the nature of our information to the Board, especially if that is seen to give the Parole Board information that might assist them to make a decision not to release someone.

          15       If we do get this kind of complaint, it might focus on, for example, delay, or on what we might have said in the information to the Parole Board, and even if the offender doesn't raise it as a human

          22       rights issue, we acknowledge there is an element

          23       which could be a human rights issue.  

          25       We are also involved in the procedure on recalls. I would have expected this area to be a ripe area for human rights

           2       challenges, but we haven't had any to my knowledge.

           3   DAME NUALA O'LOAN:  But you do have recalls?

           4   CHITRA KARVE:  We initiate the recall process – we refer the matter to the Public Protection Unit at the MOJ and they make the actual decision.  I don't think that we've had any challenges on that

           8       either.  I don't know if you're hearing from the MOJ that they have?

           9       (inaudible).

          10   DAME NUALA O'LOAN:  (inaudible).

          11   CHITRA KARVE:  It would be interesting to know if they have

          12       any statistics on human rights challenges to their

          13       recalls.

          14   NICK HAMMOND:  There was -- going back to the briefings of

          15       the Home Office probation unit provided in the late

          16       1990s in preparation for the Act, there was talk about a

          17       centralised database to collate the challenges against

          18       probation so we could learn as an organisation and share

          19       that learning.  That did not happen with after we became

          20       the national probation directorate now we're NOMS, so

          21       there have been changes and that's been lost.  We

          22       haven't had any central guidance or briefings

          23       specifically about human rights at all.  It's been very

          24       much each area going ahead and learning itself, which

          25       may be jumping ahead to one of your later questions,
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           1       but I think that's been a problem.

           2   DR NICOLA BREWER:  You're pointing back to the question

           3       I asked about good practice and benchmarking at the

           4       prohibition service.

           5   DAME NUALA O'LOAN:  Can I just ask a question, you say you

           6       have no guidance on human rights?  Did you receive

           7       nothing from the minister of justice?

           8   NICK HAMMOND:  We certainly did from the Home Office in

           9       relation to how the training needs to be given within

          10       the service, but I'm saying there hasn't subsequently

          11       been any direct guidance as such.  There's been

          12       obviously the -- Lord Falconer's comments about

          13       redressing the balance in early 2007, which has been

          14       circulated and absorbed by our service as well as, I'm

          15       sure, other services, but in terms of any central

          16       guidance or comments on -- you know, a summary about challenges that

          17       probation may or may not have faced, we haven't had

          18       anything significant, we have to learn as an

          19       organisation ourselves.

          20   DAME NUALA O'LOAN:  My next question was have you

          21       experienced any barriers in dealing with human rights

          22       cases under the Human Rights Act?

          23   CHITRA KARVE:  Again I think one of the problems is because

          24       we haven't had a huge number of challenges, we haven't

          25       had any barriers in relation to those.  Where I would
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           1       say we had issues about embedding practice or new ideas,

           2       decisions and so on, it's around the old chestnut, resources  we have

           3       3,000 staff, we have enormous amount of training that goes to every

           4       single staff member, an enormous number of different types of

           5       training.  We did intend to have free-standing human

           6       rights training and in fact we started to develop this with a voluntary 

           7       sector organisation that specialises in human rights law.

           9   DAME NUALA O'LOAN:  What were they called?

          10   CHITRA KARVE:  We started to produce

          11       this and we put on one session for our operational staff, but, and this is quite interesting because we realized that this organization, which is expert in human rights and the law, was struggling to see our point.  What the difficulty

          15       was that because they talked very much about the

          16       claimant and the individual’s rights, they found it 

          17       difficult -- which I didn't think that they would -, to

          18       put themselves in our shoes as a criminal justice public sector body and therefore, as

          19       someone who's a possibly defendant to HRA proceedings, to explain to us what kind of defensible practices we might need to put into place,

          21       what issues we need to consider in our

          22       day-to-day practice.  And we came to the conclusion that

          23       we could not roll out the joint training in the way that we had wished. 

          24           On top of that was the fact that there simply wasn't

          25       space within the training provision.  That's why we incorporated
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           1       include the HRA and human rights issues within our general diversity training.  We do mention

           2       it there and we do have the strategy and we have Nick

           3       who gives first level advice and he has done on a number

           4       of occasions.

           5       So resources to develop this is always a problem.

           6       I also have to balance the fact that we have six

           7       strands of equalities and each and every one of them is

           8       important and have issues relating to them.  I would

           9       like to run at least a day if not two days on each

          10       equality strand.  I simply can't.  Instead I have a two day diversity training for the whole of the organization, and also have specialist training for, for example, working with foreign national where we do raise human rights, it is especially relevant in relation to foreign national offenders

          13       

          14   DAME NUALA O'LOAN:  Which is that --

          15   NICK HAMMOND:  I'm the foreign national offenders lead officer.   Obviously

          16       London Probation staff deal with a whole range of

          17       foreign nationals and there's information staff need to

          18       know in dealing with people and knowing the impact of

          19       immigration status, the probability of deportation and

          20       how we can manage them in the community if they're not

          21       being deported.  Increasingly we're providing information in

          23       co-operation with the UK border agency to assist them in

          24       their determinations and their decision making.  Some

          25       protocols are being checked with the Ministry of
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           1       Justice, but it's a new area to engage with.

           2   DAME NUALA O'LOAN:  People from the UK border agency are

           3       dealing, who have been sentenced --

           4   NICK HAMMOND:  It's developing a relationship particularly

           5       since 2006.  It's been a developing area of their work.

           6   DR NICOLA BREWER:  Can I ask, we were talking earlier about

           7       guidance and we've been talking about training.  Is

           8       there a common theme here in terms of the difficulty of

           9       providing really tailored guidance and tailored training

          10       to the specific business of probation?  Is that a common

          11       theme between what you're saying about guidance on the

          12       one hand and training on the other?  And if so, do you

          13       feel that some other body should be providing you with

          14       that tailoring?  If so, who?  Or do you feel it's the

          15       responsibility for you as the London Probation service

          16       to do internally?

          17   CHITRA KARVE:  Partly I feel it's the responsibility of

          18       London Probation, but we are funded by the government, and it must be the government's responsibility to resource us sufficiently

          21       well to do that.  Within that funding, we must then choose what          23       priorities we spend our money on.  What we could do more

          24       of is to ensure that when we have what I call the

          25       ‘regular’ training about risk assessment,                  161

           1       that is, offender management related training, we should

           2       embed human rights more vigorously into that training.

           3       That would be, I think, the most effective way of doing it         4       

           5           When we think about training staff, in our

           6       experience generally, and I'm not just talking about

           7       human rights here, a number of other areas as well, the

           8       only way to be successful is if you do it two-handed.

           9       You have somebody from the probation service plus

          10       somebody with an external perspective who will add value to

          11       training.  That's how I would prefer to do

          12       it, but because probation practice is complex, it is hard to find an external agency especially from the voluntary sector who will understand the work and be able to deliver all that is required to the staff. 

          15                 

          17   NICK HAMMOND:  We were quite keen on the (former) Department of Constitutional Affairs talking about a

          18       human rights road show and coming to organisations and

          19       carrying our workshops. They did announce this, to provide training and the road show, but then the

          22       offer disappeared, with it seems the departmental changes. We were quite keen on them

          23       providing that, we did actually talk to them quite a bit about assisting them with the scenarios and case studies.  If

          25       we did it for London, obviously the road show could go
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           1       on elsewhere to other probation areas.

           2           Delivering HR training itself at a level which is

           3       comprehensible to the wide level of probation staff we

           4       have with their differing abilities, it is a challenge. To make it accessible to staff

           7       in their day-to-day work is challenging.  There's a level

           8       which people can relate it to their everyday work.  As you

           9       appreciate, probation staff in their day-to-day work are

          10       dealing with offenders and their attitudes and encourage them to think about their responsibility to society, to the victims, and probation officers and probation service officers deal

          12       with that all the time competently, but they don't

          13       express it in human rights concepts and terms. 

          14   CHITRA KARVE:  You could say they are human rights issues.

          15   NICK HAMMOND:  Yes.

          16   DAME NUALA O'LOAN:  There's enormous opportunity.  Do you

          17       have any article 2 (inaudible) it would seem if you

          18       imagine offenders and those offenders maybe have for

          19       minor assaults and less minor assaults, you must have a

          20       risk of suicide, a risk of your failure to intervene,

          21       and the discipline of children.  Are these issues that

          22       you have been exercised by?

          23   CHITRA KARVE:  We are certainly concerned about them, again

          24       probably not under the banner of human rights but under

          25       the banner of taking care of your offender and at all
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           1       times how vulnerable your offender might be to anything,

           2       could be overdose of drugs  I'm not sure it would be couched explicitly as human rights issues, but more in relation to having a duty of care to the offender and also the victim.  The original

           5       basis upon which the probation came into being was

           6       advise and assist offenders and I think that's still very much

           7       part of the culture of the organisation.  And if staff

           8       find that offenders are becoming more and more

           9       vulnerable, then they will refer them very speedily to, for example, health services. 

          10       I'm sure we've had crises.  I don't think human rights

          11       as opposed to the Human Rights Act issues have been

          12       raised in relation to those.  But that's what you picked

          13       on previously which was around good practice.  All our

          14       practice has to take human rights issues into account.

          15       Whether our staff do so under the banner of the phrase "human

          16       rights" or not, the decisions have to be defensible,

          17       have to be fair.  They have to take into account the

          18       victim's needs as well as society's needs.

          19   DAME NUALA O'LOAN:  Do you have a template against which you

          20       test the policy making?

          21   CHITRA KARVE:  That would be the equality impact assessment

          22       process.  All policies and practices should be tested

          23       against that process.  I use the word "should" because

          24       like every organisation we don't do as well as we could.

          25       I think we do possibly better than many others, but the
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           1       answer is yes, we do look -- when we do have a new

           2       practice or a policy, we look at and ensure that we take human rights issues

           4       into account.  But in terms of day to day practice, I should reiterate that the principles of human rights are part of the normal common

           5       sense day-to-day discourse for probation staff.

           6       

           7   DAME NUALA O'LOAN:  You don't think there's any lack of

           8       clarity because it is part of the --

           9   CHITRA KARVE:  I think that's a fair comment.

          10   DAME NUALA O'LOAN:  I'm concerned about are people's rights

          11       limited and in the (inaudible) the decisions in respect

          12       of that I think are largely (inaudible) but does a

          13       probation officer have a discretion?

          14   CHITRA KARVE:  Our discretion is in the advice that we give.

          15       So for example our discretion is: is this person so much of a risk

          16       to the community that they should not be released, or if we are preparing pre sentence reports,

          17       should they be given a custodial sentence instead of a community penalty? The sentencing decision rests with the courts and Judges. I believe there have been

          19       cases on that, not under the Human Rights Act, that 

          20       have clearly stated that it is the court's decision at the

          21       end of the day.  The courts are fiercely protective of

          22       their independence and would say very quickly that

          23       although they take all sorts of advice into account,

          24       including that of social workers and so on, they make an

          25       independent assessment.  It's their responsibility to do
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           1       so.

           2   NICK HAMMOND:  Talking about practice guidance, the queries

           3       I mainly get, and other directorate members get are things about

           4       the issuing of instructions for unpaid work, if

           5       it conflicts, for example with an offender’s faith practices.  That has a human rights element but it

           6       doesn't come to us as human rights issues.

           7   DAME NUALA O'LOAN:  How do you address it?

           8   NICK HAMMOND:  We are responsive to someone if they say they

           9       are practising their faith and we try not to issue

          10       instructions which are unreasonable, we try to work around that to

          11       an extent. So if an offender has asked not to work on a particular day which is a significant holy day for them, if there are no public protection issues, then we try to offer them another day.  

          13       If it's unpaid work, then there needs to be a time when

          14       someone could do their observance during the day and

          15       that can be provided.  That's quite an established procedure and it

          16       doesn't impinge as much as it used to when this was

          17       established.

          18   CHITRA KARVE:  We have guidelines on our intranet and they

          19       refer to various legislation, equalities as well as human rights legislation, but the guidelines themselves are very much based on

          22       assisting operational practices.  If you can adjust practices to take specific needs or faiths into account, it should be done. If we do not, then there needs to be a justifiable decision.

          24   DAME NUALA O'LOAN:  If they're not on your website for

          25       offenders to see?
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           1   CHITRA KARVE:  I would not be concerned about giving it to

           2       an offender.  I don't think so.  No.  But that is a good point, currently it’s only on our intranet available to staff..

           5   DAME NUALA O'LOAN:  How can the government agency, London

           6       Probation, or the Equality and Human Rights Commission

           7       assist you in the work that you do?

           8   CHITRA KARVE:  Going back to the issue around central

           9       guidance.  I am concerned that if I say that that's what

          10       we want, we would get something that isn't necessarily

          11       focused on our needs.  This can happen.

          13   DAME NUALA O'LOAN:  Yes.

          14   CHITRA KARVE:  So although I don't like to sing our own

          15       praises needlessly, I would rather keep control of that

          16       ourselves and be open to criticisms, suggestion and

          17       change rather than have a directive that could arrive without

          18       consultation.

          19           However, if there was a consultative way of going

          20       forward and having something that includes us and takes

          21       into account operational experience, I would be very

          22       grateful for further guidance.  I think that's only

          23       appropriate.  I do think that we suffer from some

          24       misleading media statements and I think government could

          25       try and combat that.
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           1   DAME NUALA O'LOAN:  Are you aware of the rapid rebuttal unit

           2       network of press officers to rebut false stories?

           3   CHITRA KARVE:  I think I'm vaguely aware of it, but I don't

           4       see the information coming out to rebut what I see in the

           5       media.

           6   DR NICOLA BREWER:  Do you see any rebuttals?

           7   CHITRA KARVE:  I see statements.

           8       They are authoritative statements made by government which

           9       don't necessarily sway the public.  I think something

          10       needs to be done which is much more robust and much more

          11       honest, although one has to take the risk then of 

          12       opening up debate, but I think that has to be done and

          13       I don't understand why it hasn't.  I would be very happy

          14       to be engaged in that process.  We do suffer from not

          15       having it.

          16   DAME NUALA O'LOAN:  Moving on.  It says the human

          17       (inaudible) for example, the right rights of the victim

          18       against the rights of the offender?

          19   CHITRA KARVE:  Because we take the rights of the victim into

          20       account within the practice in any event and because we

          21       did it prior to the human rights being embedded, I go

          22       back to my original point, that actually that has always

          23       been taken into consideration.  I cannot swear that

          24       practice has changed just because the HRA came

          25       in, what I could say is that there's greater awareness
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           1       as a result of this coming in does mean that

           2       organisations like London Probation do have to always

           3       keep it in mind and to ensure that we don't lose that part of the good

           4       practice element.  I have to say that there are times

           5       when we are under a lot of pressure to take one side

           6       over the other and that does cause problems.  That's not

           7       about practice but that's about political discourse and

           8       public discourse.

           9   DAME NUALA O'LOAN:  There have been a lot of media debates,

          10       debates in the media recently about whether we need the

          11       Human Rights Act.  It has been said that the government

          12       has admitted the legislation has hampered the fight

          13       against terrorism.  It has been said that it's also tied

          14       the hands of police and Parliament (inaudible) civil

          15       liberties.  Any content on that?

          16   CHITRA KARVE:  I think the implementation of the Act has

          17       left a lot to be desired.  Speaking more here as an

          18       individual rather than London Probation, Nick might want

          19       to say something more about his experience in London Probation.  I'm not

          20       sure what went wrong and how and why it went wrong, but

          21       it did in my opinion.  I do think that it is not right

          22       to interfere in the justice process and where it does,

          23       mistakes are made. We do hear 

          25       people making small errors of judgment about what they
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           1       can and can't do within the powers that they have.  I

           2       don't think that has been that eroding of such rights but there may have been errors of judgement.  I believe strongly

           4       that we do need a human rights framework, whether it's a

           5       Human Rights Act or through the Convention or not.

           6       I believe strongly that we do need to protect civil and

           7       political rights in this country and I think there is a

           8       danger consistently of those being eroded because of, for example, the

           9       concerns on terrorism.

          10   DAME NUALA O'LOAN:  When you find the human rights cases, do

          11       you think it's healthy in a democracy for the government

          12       to criticise that?  That signed up to the (inaudible) of

          13       the member of the European Parliament, is it right?

          14   CHITRA KARVE:  I think it's legitimate for government at any

          15       time to consider any legislation that it has brought in

          16       and to think through whether it still fits the purpose.

          17       But I think the context behind what you are asking was

          18      not that point of principle, but that of undermining the basis on which the Convention was agreed in the first place, in which case I think

          19       it's damaging.

          20   NICK HAMMOND:  Can I add that maybe there is a process

          21       that probation went through from the initial

          22       implementation of the Act and concerns around it to how it is 

          23       addressed now and I don't think it's causing us particular difficulties now.  
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           1       I think the advantages for probation is

           2       that it's a framework in which we can promote the rights

           3       of the community and use that in our work with

           4       offenders.  It's a useful mechanism.  I think the

           5       challenge is to get the time for staff to be articulate

           6       enough about how it links in with their practice and

           7       protects them, the community, and promote change

           8       hopefully within an offender's behaviour.

           9   DAME NUALA O'LOAN:  (inaudible).

          10   NICK HAMMOND:  Yes.  So it's not something which managers

          11       get worried about when a defendants'  might mention

          12       human rights.  It hasn't got that concern which it might

          13       have had a few years ago.

          14   DAME NUALA O'LOAN:  Last question is what do you see the

          15       roles of government in dispelling the media myths about

          16       the Human Rights Act?

          17   CHITRA KARVE:  All important.  I think they

          18       should do more.  I think it is their responsibility.

          19   DAME NUALA O'LOAN:  Or the responsibility of London

          20       Probation?

          21   CHITRA KARVE:  In our sphere of influence.  I think

          22       every public body within its sphere of influence must do

          23       what it can as part of our direct engagement with communities.

          24   DR NICOLA BREWER:  This is about what the commission could

          25       in the future be doing, because we're conducting -- well
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           1       Nuala is conducting this human rights inquiry as a way

           2       of contributing to our first strategy.  If we were to

           3       ask you what you think our first priority should be to

           4       further the duty that the commission has to promote the

           5       understanding of human rights, what would you say you

           6       think we should do first?

           7   CHITRA KARVE:  At the beginning I would tackle the

           8       misstatements that are being made and the general

           9       understanding that people have that it's nothing to do

          10       with them, it's something to do with another set of

          11       people.   That would be my first step.

          12       And that is quite a big one, absolutely, with a lot of

          13       work attached to it.

          14   DAME NUALA O'LOAN:  (inaudible).

          15   CHITRA KARVE:  Yes, it is a staged process.  One of the

          16       things I've been passionate about is taking on

          17       the media where it causes mischief.  I don't think we should allow some people to say

          18       what they say because we're scared to curtail freedom of

          19       speech.  We should accept that freedom of speech can

          20       sometimes lead to misinformation, disinformation and

          21       fear on the part of some members of society.  We need

          22       to be brave and confident to tackle that.  And I don't

          23       think we're there yet.

          24   DAME NUALA O'LOAN:  Thank you very much.  Is there anything

          25       you want to add?

                                           172

           1   CHITRA KARVE:  We have those additional papers for you.

           2   NICK HAMMOND:  There’s our process for access to human  

               rights advice in LP. And an example - For instance, our 

               policy is that there's no smoking within approved

           5   premises (hostels) and after curfew, people aren't    

allowed to go

           6       outside to have a cigarette, so a few residents have

           7       mentioned possible human rights claims.

           8   DAME NUALA O'LOAN:  (inaudible).

           9   CHITRA KARVE:  Presumably they would claim it would be 

              inhuman or degrading treatment.

          10   NICK HAMMOND:  If they were in a smoking cell in a prison,

          11       they can smoke.  

          12       

          13       But our policy is there's no smoking so after 11 o'clock

          14       they have a problem.

          15   DAME NUALA O'LOAN:  Okay, thank you very much.

          16   CHITRA KARVE:  Thank you.

          17    (4.00 pm)

          18                    (The interview concluded)
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