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           1   Wednesday, 19 November 2008

           2   Equality and Human Rights Commission

           3   (12.00 pm)

           4   NUALA O'LOAN:  Good afternoon, it is just about afternoon,

           5       you are most welcome, we really appreciate you making

           6       the time to come and talk to us.  Formally I have to

           7       introduce the panel, Sir Bert Massie, who is

           8       the Commissioner and I am Nuala O'Loan and I am leading

           9       the session for the EHRC ... embedded in British

          10       culture, the barriers which might exist to such

          11       a process and the ways, also, in which -- the good

          12       practice, the ways people have got round the barriers

          13       which they identified and what further action is

          14       required by the government, the Commission and other

          15       government organisations.  We are particularly

          16       interested in the work of the Human Rights Act on the

          17       Department of Health and the rule of the minister.

          18           We have received some very encouraging evidence,

          19       I would say, in respect of Department of Health activity

          20       and we will explore a little of that with you later.

          21       You were asked if you would give your evidence in public

          22       and I think you agreed to do so.

          23   PHIL HOPE:  Yes.

          24   NUALA O'LOAN:  Should you wish to go into private session.

          25       If you are using acronyms or abbreviations, it would
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           1       help if you could explain them.  If I ask you something

           2       or Bert asks you something you do not understand, please

           3       ask us to clarify.  This could happen, particularly in

           4       my case.  I always invite my witnesses to give a two

           5       minute presentations if they wish to do so.

           6   PHIL HOPE:  Thank you very much; I am delighted to be here,

           7       I am delighted the Commission is doing this piece of

           8       work and it is happening at the same time as the Prime

           9       Minister is handling questions in chambers, I would

          10       rather be here than there, if I might say so.

          11           You have already also heard from the Home Secretary

          12       for the department as well, so I'm pleased you have had

          13       a good opportunity to ask officials as well, but I have

          14       brought Barry with me and I have invited Barry, if it is

          15       okay if he can chip in when he wants to as we go, if

          16       that is okay.

          17   NUALA O'LOAN:  That is fine.

          18   PHIL HOPE:  We also include public health activities as

          19       well, health and equality and health improvement, so the

          20       department has a broad range of responsibilities.
          21       My particular responsibilities in the department are for

          22       care services and mental health, but I leave the

          23       department issue of Human Rights and equality with the

          24       department.

          25           I suppose what I wanted to kick off with, this year
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           1       is the 60th anniversary of two significant events; not

           2       only the birth of the National Health Service itself,

           3       but also the Universal Declaration of Human Rights, and

           4       I think it is quite true to say that there are common

           5       values that underpin both around issues of fairness,

           6       respect and equality and diversity and autonomy for

           7       people and I think the fundamental basing of the health

           8       service being a free service at point of delivery and

           9       universally accessible I think is absolutely a critical

          10       part of what we are all about.

          11           The second broad thing I wanted to say was for me,

          12       I don't think you can have good quality health and

          13       social care unless you respect Human Rights.  I think

          14       they are two sides of the same coin, they go hand

          15       in glove and that is actually Human Rights helps us

          16       drive towards better quality care because those values

          17       underpin how people would want to be treated by the

          18       health and social care system.

          19           I am not sure, I am sure Hugh drew it to your

          20       attention, but we have the review led by Lord Darzi
          21       the care for all is a critical part of taking our care

          22       forward over the next few years and that is all about

          23       empowering staff, it is all about giving choice to

          24       patients, very much about ensuring the services within

          25       the NHS and social care are personalised, they are fair,
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           1       people have effective treatment, they are in a safe

           2       environment that people stay healthy and, we like to

           3       think that the NHS is world class in the way that it has

           4       been established and grown and developed over the last

           5       few years in particular, as being a service fit for the

           6       21st century, but underpinning that there are these core

           7       values, and the second document -- I knew you have

           8       already heard, I do not know whether Hugh drew to your

           9       attention the draft NHS constitution, which contains

          10       a huge number of important values, and the word rights

          11       appears in there repeatedly as something that we want

          12       to -- with the NHS and a constitutional basis.

          13           I will pause there.  I think the piece of work that

          14       we have done on Human Rights in health care, which

          15       I think is the document you are might be referring to,

          16       was a piece of work prompted by the Audit Commission in

          17       2003, I think it has been really helpful to us in

          18       unpacking in a very detailed way some of the key issues

          19       about Human Rights and our Human Rights based approach

          20       to delivering health care.

          21   NUALA O'LOAN:  Thank you, I think Bert will talk to you

          22       a little bit about Human Rights and health care

          23       initiative, because it is, I think, one of the most

          24       extensive initiatives undertaken in government and some

          25       of the results have been very encouraging, but I wanted
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           1       to ask you, if we start on the basis of those

           2       fundamental common values of (inaudible) for fairness,

           3       respect, et cetera, et cetera, it is perfectly possible

           4       to have all those but no Human Rights, so that, for

           5       example, we might have somebody who is living in a

           6       public sector home whose dignity et cetera is taken care

           7       of but has no access to their family.  What I want to

           8       ask you is ten years on from the passing of the Human

           9       Rights Act how would you assess its impact on government

          10       and in particular policy making?

          11   PHIL HOPE:  I think it's been quite influential, I think

          12       sometimes it's been misunderstood, I think sometimes

          13       misapplied, but I think the Human Rights Act passed in

          14       1998 has affected how the ... and I do not think it is

          15       a coincidence that lots of work has flown from others

          16       right across government thinking about how people's

          17       rights can be exercised as it affects them.  The point

          18       about the Human Rights Act is it is about rights where

          19       the government imposes things on you and to you, it is

          20       about how the government operates Human Rights.  I guess

          21       it is not there yet in the sense of delivery on the

          22       ground throughout and I think there has been

          23       (inaudible), not least through the example you have been

          24       talking about where we are trying to make those rights

          25       a reality and I think the principles that underpin the
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           1       NHS and social care, things like dignity and the dignity

           2       campaign are a very good example, where we are taking

           3       the idea of someone's rights to be treated with dignity,

           4       with respect, two of those themes, I think that is

           5       a really important part of the way the service goes into

           6       the future, putting the person it at the centre of what

           7       it is about and then treating their needs with dignity

           8       and respect.  For me that is an approach that is driving

           9       and changing services quite significantly now, not least

          10       in social care.

          11   NUALA O'LOAN:  The evidence which I am hearing would

          12       indicate to me that practitioners on the ground would

          13       say that where you move beyond the language of fairness,

          14       respect, equality, et cetera, you move into a sphere in

          15       which there is the potential for a much more effective

          16       delivery of services.  Jack Straw said that the Human

          17       Rights Act had changed the behaviour of all public

          18       authorities in favour of the citizen.  He said its

          19       terrific.  He also said it was a damn nuisance from time

          20       to time.  I wondered if you wanted to comment on that.

          21   PHIL HOPE:  He also said it is meant to be a floor, not

          22       a ceiling, I like that, I think that is an important

          23       point.  I think it can be a challenge to practitioners

          24       in the public sector, to managers, to politicians,

          25       I think that is a good thing, I think that is the whole
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           1       point, in a way, for it to be that.  I think there can

           2       be misunderstandings, people can think they are trying

           3       to do something which comes to Human Rights but do so in

           4       a misinformed way, so the importance of training and

           5       indication and people understanding what this actually

           6       means and how you take it.  It is not a rigid thing,

           7       that is why we talk about taking a Human Rights

           8       approach, because there is a lot of exploring and it [human rights]

           9       helps solve complex issues, sometimes difficult

          10       issues, it helps with better decision making, it helps

          11       leaders in organisations, particularly in health and

          12       social care, to drive forward change and it certainly

          13       helps practitioners think about on a day to day basis

          14       how they go about doing things.

          15           So I think that this approach, this Human Rights

          16       approach actually does have influence and I think Jack

          17       is right when he talks about it, sometimes that is

          18       a challenge to people, but good.

          19   NUALA O'LOAN:  Thank you.

          20           Now, Bert, I think, would like to talk to you about

          21       Human Rights in health care.

          22   BERT MASSIE:  You refer to the constitution, and some of the

          23       evidence we've been receiving so far has been saying

          24       that if you use Human Rights language, you really

          25       frighten the horses.  In the constitution, you rightly
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           1       said there is a lot in there about rights, but there is

           2       not a lot about Human Rights; is there a reason for

           3       that?

           4   PHIL HOPE:  I suppose the use of the language in writing the

           5       constitution is deliberately designed to ensure that

           6       everybody does feel that their national service has

           7       services, things that they have, can receive of right.

           8       They have a right to certain features at health care

           9       point of delivery, the rights of having redress.

          10       I think it spells those out.  Whether technically they

          11       are Human Rights or not I do not think I am qualified to

          12       say, there is a specific set of things the UN or whoever

          13       has decided counts as Human Rights.

          14           But I think the language of rights, a lot of the

          15       language around ideas of dignity and respect and so on

          16       is not an idea that I would necessarily shy away from.

          17       I think it can be valuable language if used

          18       appropriately to promote the idea that people can expect

          19       certain things from publicly provided services, not

          20       least in the National Health Service.

          21           So I suppose -- I guess that is a good question.

          22       I do not know what conclusions you will reach, but for

          23       me the idea of it talking about Human Rights and the

          24       health service treats you and then that gets worked up

          25       into words that are more familiar though people about
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           1       dignity and respect and equal access and so on, seems to

           2       be what that means in practise without necessarily the

           3       purely legalistic contents that Human Rights must also

           4       contain.

           5   BERT MASSIE:  Thank you.  I am not quite sure whether the

           6       constitution is written in the way it is because people

           7       have not thought through these issues, which would be

           8       perfectly reasonable, about using rights, or whether

           9       there is something more conscious.  For example, some of

          10       the evidence we have received so far is about the

          11       medical profession and one suggestion was put to us,

          12       just people saying to us, is that some medical

          13       professionals have an anxiety that Human Rights language

          14       they perceive as threatening their medical independence,

          15       (inaudible) patients and I am wondering when the

          16       constitution was being drawn up, was that any of the

          17       thinking and if it was not, as the constitution, because

          18       it is still being drafted, of course, as the

          19       constitution develops would it be possible to build in

          20       some explicit reference to Human Rights as distinct from

          21       equality or rights to services, for example you go to

          22       John Lewis, pay your money and buy a new television or

          23       something.  But actually there is something about these

          24       basic Human Rights principles, you said Jack Straw put

          25       as being a floor and not a ceiling, but actually with
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           1       health care the floor should be quite high and people

           2       should not fall onto it or fall below it and whether we

           3       can bring Human Rights into the constitution of raising

           4       that expectation.

           5   PHIL HOPE:  Yes, I suppose I see no reason why that should

           6       not be the case.  We are in the middle of the draft at

           7       the moment about the redrafting of the consultation

           8       about Human Rights and the NHS constitution, and I think

           9       it is quite important that obviously we complete that

          10       process before I make a statement now, as it were, about

          11       where that is going to be, and the kinds of -- the level

          12       of detail that is in the constitution about what people

          13       are -- what rights they can expect is very detailed and

          14       there is quite a lot in there, and I think the kind of

          15       Human Rights -- you have described a high level broad

          16       rights from which these other rights might flow, as it

          17       were, so I am very happy to take away the idea whether

          18       there is a way we might look at the constitution, its

          19       description and its shaping of what people are entitled

          20       to might fit within, as it were, the broader Human

          21       Rights in that broader sense of the word.

          22           In terms of the medical professionals' fear, I think

          23       there is a lot of -- not just medical professionals, but

          24       I suppose there are others too that get worried about

          25       this, because of myths that perpetuate, because of the
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           1       way the media portray it, because of people somehow

           2       exercising rights that might challenge -- which is

           3       perfectly normal and appropriate.  I guess there is

           4       a process here around educating and engagement of people

           5       to appreciate that actually Human Rights are not

           6       something to be afraid of or a challenge in that sense,

           7       they are about creating good quality and I think at best

           8       that is what Human Rights do: they drive an institution

           9       or service, in this case the health service, towards

          10       providing higher quality care, pulling more choice into

          11       people's hands, giving more independence, and I think

          12       that whole direction of travel is where we want to take

          13       the NHS anyway.  There may be doubts, we may have

          14       concerns, but we want to address those in a very open

          15       way and I think actually Human Rights helps you do that.

          16       It helps create the space, the difference between

          17       absolute rights and so on, the various -- I think if

          18       people understood some more of that they would be more

          19       relaxed.

          20   BERT MASSIE:  I am sure that is the right direction of

          21       travel.

          22           Again, going back to the constitution, there is

          23       quite a lot there about empowering individuals and

          24       (inaudible) services, et cetera.  I am trying to think

          25       some of the other evidence we have perceived there has
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           1       been confusion about what the Human Rights Act says and

           2       even beyond that what it means in practice, interaction

           3       with sort of officials of the state, it sounds rather

           4       grand, but (inaudible), of course.

           5           Do you think that the Department of Health itself

           6       has a role in actually putting out information about the

           7       Human Rights Act in a (inaudible) context in this case?

           8       As you indicated in your opening statement, you actually

           9       go beyond straightforward medicine, it is a broad and

          10       complex department, but if you think the Department of

          11       Health has a role, do you think the Equality and Human

          12       Rights Commission has a role, what do you think we

          13       should be doing, promoting (inaudible) about the act?

          14   PHIL HOPE:  I think the answer to all those questions is

          15       yes.  When you think about the work we have done on the

          16       Human Rights in Health Care report, there are some

          17       really interesting case studies, some really interesting

          18       analysis of how that process has really helped people to

          19       understand and to grasp some of the issues and even to

          20       unpack difficult issues in a way that is very helpful to

          21       them, so the department, I am absolutely certain, as

          22       part of the follow on must be about trying to promote

          23       greater understanding and putting it into context,

          24       (inaudible) context, social care context, because that

          25       will then remove the myths and the understandings.
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           1           In terms of the Commission, this is a, relatively

           2       speaking, new (inaudible) with new functions and I do

           3       not know how you want to go about doing the work you are

           4       doing, but I think the Commission will be really

           5       helpful, not least among the wider media and others

           6       who -- while we are working away at the service delivery

           7       and how the systems work, you kind of get this wave of

           8       unhelpful, misinformed, so far as to says mischievously

           9       motivated kind of things to try to undermine that which

          10       people on the frontline will do.

          11           Now, we can do our bit with the professional

          12       journals and so on about that, but I think there is a

          13       bigger role for someone like the Commission to play in

          14       which to create the environment in which the work in our

          15       departments can happen.  ... the (inaudible) we are

          16       operating and I think that might be a really -- from my

          17       point it would be a very helpful thing that you could be

          18       doing that would help to enforce the things.

          19   BARRY MUSSENDEN:  From our side, where you are asking about

          20       the constitution, of course that is brought to life in a

          21       handbook in terms of what that means for NHS staff and

          22       their practice and that does mean the Human Rights Act,

          23       and I think one of the things we considered is that we

          24       do need to put things into that handbook for staff to

          25       make Human Rights a bit clearer so, as the minister
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           1       says, there is the question about looking at the

           2       constitution itself and I think the final point about

           3       that is I am certainly not aware of any fear, if you

           4       like, of frightening the horses whereby the department

           5       consciously avoided referring to Human Rights in the

           6       constitution.

           7   BERT MASSIE:  Thank you.

           8   NUALA O'LOAN:  Just to conclude there, minister, I know you

           9       could not comment until the consultation is finished,

          10       but if I might comment, that signpost to barriers which

          11       Barry has referred to is important, it is a commitment

          12       of the department and the minister to the process of

          13       Human Rights.

          14           ,But I wanted to talk to you about the latest steps

          15       of the Human Rights in health care approach and I wonder

          16       if you could tell us what is going on at the present

          17       time there.

          18   PHIL HOPE:  Yes, having completed a report based on

          19       (inaudible) NHS we are now thinking about ways to take

          20       that forward.  We have not made our minds up about how

          21       to take this forward.  Some of the lessons are being

          22       taken through, as we do the next stage of Darcy's review

          23       and reflecting some of the thinking that has come out of

          24       the Human Rights already and in the NHS constitution and

          25       in the guidebook, the handbook that goes with
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           1       the constitution, so some of it is flowing there.

           2       Others of it will flow into different aspects of the

           3       work we are doing, so these are not -- well, some

           4       specific things will flow through, I am thinking about

           5       the work we are doing with (inaudible) people now, that

           6       is statutes with adults with learning disabilities, the

           7       work we are doing on older people's care, the packages

           8       and the work we are doing to drive through changes to

           9       support vulnerable people and the whole of putting

          10       people first.  These are all areas of activity going on

          11       which I think draw upon some of the issues and things

          12       that we have learnt from the project.

          13           But we will, obviously, bring forward a specific

          14       kind of where next.  I am not able to tell you what that

          15       is today, I am sorry about that, but we are in the

          16       process of analysing and drawing up and thinking what

          17       those options might be.  We have not landed what that

          18       might be yet, although I am not quite sure your time

          19       scales in terms of coming up with your report and

          20       findings but it might be that you will be publishing

          21       that before we have completed.

          22   NUALA O'LOAN:  Probably late March, early April.

          23   PHIL HOPE:  We are not going to be quite ready by then.

          24   BARRY MUSSENDEN:  Probably not.  Coincidentally, I think,

          25       minister, it was your first day in the job, the current
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           1       portfolio we have that we launched the framework we

           2       have, 7 October, so at the minute our priority has been

           3       disseminating that framework across the NHS and making

           4       all trusts aware of it and so on, so we are very

           5       conscious that we need to come back to our ministers

           6       with options and how we might build on that.  What we

           7       will be doing is taking the present report forward,

           8       we don't want to say it is done and dusted, we want to

           9       take it forward.  I think we have settled on however we

          10       take it forward, we must bring in the NHS trust.  When

          11       he met with you previously, we felt it was necessary to

          12       focus on NHS initially, but we do have a commitment to

          13       the social care aspect of the work as it goes forward.

          14   NUALA O'LOAN:  So the framework is going out to all the

          15       trusts, that is work underway?

          16   PHIL HOPE:  Yes.

          17   NUALA O'LOAN:  Part of the supplementary evidence which we

          18       received from your department, minister, talked about

          19       the development of a suite of Human Rights tools and

          20       products.  I just wondered could you tell us anymore?

          21   PHIL HOPE:  That is what we are developing by the work that

          22       we have done, the framework, that is the work I want to

          23       (inaudible) and then follow up.  Just having a report is

          24       good, sending it to everyone to read it, but actually in

          25       any event tools that people can use to review their
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           1       strategy, look at their processes, training and so on

           2       that is what we are working on at the moment.

           3   BARRY MUSSENDEN:  That is absolutely right, and the initial

           4       tools are contained on this CD in the appendix so people

           5       can see the work that has been done to date and now, as

           6       we say, it is for us to take that forward and strengthen

           7       that.

           8   NUALA O'LOAN:  You will, I know the department, minister,

           9       you are in the process of working out how to deal with

          10       this in the future, but is the option of rolling out

          11       that human care and health project, rolling out across

          12       all NHS trusts, is that something you are contemplating?

          13   PHIL HOPE:  The way that the NHS now works is that a lot of

          14       those trusts are responsible for Human Rights Act,

          15       whether it is the NHS, PCT and so on, so it is actually

          16       a little different from saying we will now do it to all

          17       of you, because the way the NHS works is it is devolved

          18       to front line responsibilities, so what I am hoping is

          19       that as a result of reading the reports that the five

          20       different trusts have done, plus the tools and the

          21       handbook that goes with it, then people will be able to

          22       assess for themselves how well they are doing, what they

          23       need no change, what areas of their practice they might

          24       need to mature, to develop to come to the Human Rights

          25       base approach to their responsibilities.
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           1           In terms of rolling it out, we would like to see

           2       individual trusts who have got legal obligations  under

           3       the Human Rights Act, this is going to help them look

           4       at, review and reform their practice and bring about

           5       change within each and every one of them, so it is less

           6       of that sort of top down, making -- rolling it out, if

           7       I can caricature that, and more about making sure we

           8       take the responsibility very seriously and empowering

           9       and enabling them to do so through the lessons we have

          10       learned thus far.

          11   NUALA O'LOAN:  Can you give us some examples of the impact

          12       upon service delivery?

          13   PHIL HOPE:  Yes, there is a good one, I was thinking about

          14       one in a care home.  If you have .; who

          15       are vulnerable, maybe demented and, frankly, are a risk

          16       to themselves, could be a risk to each other -- you find

          17       people literally walking around on a motorway at night

          18       because they've walked out.  The care home decided they

          19       were going to lock all the doors because the patients

          20       are vulnerable, but of course not all of them are

          21       vulnerable and at that level of risk.  Although it is

          22       a small example, it is a very good example; instead of

          23       all the residents -- you might genuinely need to lock of

          24       door of somebody's room in which they were vulnerable,

          25       but you would not lock the door of the next door

                                            18

           1       neighbour because they are not so vulnerable.  Actually

           2       you were infringing people's Human Rights, locking them

           3       up when they should not be locked up.  That was a good

           4       example of a policy: we will lock the doors of people

           5       who are vulnerable and unsafe and at risk but we would

           6       not for others who are not vulnerable.

           7           What I like about that is it is so simple, it is not

           8       like you spend a huge amount of money to give somebody

           9       their Human Rights.

          10           A second example for me is, and I've been seeing

          11       a lot of this in the last four weeks as I've been on my

          12       dignity tours, there's been food.  A lot of people in

          13       hospital settings and care settings, they need to eat,

          14       to be fed, and to be not malnourished, and if they are

          15       malnourished they are not going to get better.  There

          16       have been some really good examples that I've seen.  One

          17       practical one was where the menu was written and people

          18       with stroke and other problems couldn't read the menu so

          19       they weren't choosing the food they wanted, then the

          20       food arrived and they would not eat it because they had

          21       not chosen it and would not eat it.  So it is very

          22       simple, things like a red tray on which the food is

          23       placed, signals to the care staff that yes, this person

          24       might need help eating.  Moving the menu from being

          25       printed in words to being pictures of the steak and
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           1       kidney pie, or whatever they were choosing, and people

           2       would look at it and think: I would like that, I will

           3       chose that, but then also the people who cook the food

           4       have to produce the quality of the food to the same

           5       level to match the picture, so that is raising the level

           6       of quality.

           7           Another thing is that the health volunteer would

           8       come and have a meal with them, they would sit and chat

           9       and eat the food at the same time.  That is dignity,

          10       that is respect and we are getting food inside people,

          11       as it were, so all of that has massively improved food,

          12       the quality of food and the health care.

          13           I know they sound small examples but for me they are

          14       exactly the kind of day to day changes people can make

          15       to their practice, which improves the quality of care as

          16       well.

          17   NUALA O'LOAN:  I think it is a hugely important point you

          18       made that giving effect to Human Rights does not cost

          19       a lot of money and can be almost cost free.  We have

          20       seen it from people engaged in Human Rights and health

          21       care projects where people have given us (inaudible) of

          22       the impact of the project on them, their sense of

          23       control over their own lives, their sense of involvement

          24       in the decision making process around them.  I think it

          25       has been enormously developmental.  I think, Bert, you
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           1       want to move on.

           2   BERT MASSIE:  Just thinking first of all about the pictures

           3       of the food.  We asked people to do that 45 years ago.

           4   PHIL HOPE:  Right.

           5   BERT MASSIE:  McDonald's have been doing it for years.  It

           6       is so obvious once you think about it.

           7   PHIL HOPE:  Yes.

           8   BERT MASSIE:  One of the issues that we've been picking up

           9       on quite a lot is the myths about the Human Rights Act

          10       and sometimes from the media and from journalists, but

          11       otherwise from politicians of both parties, or the major

          12       parties, and I just wonder what you see is the role of

          13       ministers as to dispelling those myths.

          14   PHIL HOPE:  Yes, I think we do have a role to play.  I think

          15       we've got an overall responsibility to promote this in a

          16       way that isn't making people feel negative towards the

          17       very thing that we want people to feel they are

          18       benefiting from.  This is sort of the tone of the

          19       character of how we go about promoting this needs to be

          20       in a way which is about the benefits of Human Rights

          21       to -- not just to individuals who have rights that need

          22       to be recognised and fulfilled, but also to improving

          23       the quality of services, actually improving the morale

          24       of staff.  You know, this is about people winning all

          25       round.  I have to say it is particularly helpful when we
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           1       think about those who are the most marginalised and

           2       disadvantaged, whose rights are the most easily

           3       potentially overlooked or ignored, and we've got

           4       Department of Health in the building this morning

           5       launching something we call the Pace Setters Project,

           6       I do not know if this has been drawn to your attention,

           7       but these are trusts that look at the needs of real hard

           8       hit groups and with whom we need to make particular

           9       efforts to reach out.  These are people who might not

          10       necessarily see going to their GP as the first thing to

          11       do, from particular communities, particular groups.

          12           So for me I think we have a responsibility to show

          13       leadership genuinely doing this from the top and sink

          14       into the system, as it were, that this is important to

          15       us, it is high on our priority list, but also in a way

          16       that is about empowering people that they want to do

          17       this, it is an exchange process that they feel is going

          18       to help deliver services and not a stick to beat them

          19       with, which is how sometimes it can be used.

          20           Now, it is a stick to beat people with if push comes

          21       to shove, things are not working, but therefore build

          22       into the system ways of doing that that are open and

          23       reasonable and accessible as well so overhaul Human

          24       Rights is something taken for granted about the way we

          25       do our business, rather than as an add on or something
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           1       that has a negative connotation within the system, but

           2       also are there, and are clearly there, and that people

           3       have redress when they feel their rights are not being

           4       met.

           5   BERT MASSIE:  I am not sure you answered the question there.

           6       It was a very clever way round it.

           7   PHIL HOPE:  In terms of leadership.

           8   BERT MASSIE:  What should leaders do to dispel the myths.

           9       There is another side to the same coin which would

          10       actually fit with your reply rather well.  We have come

          11       across both in the health and social care fields some

          12       extremely good examples of where Human Rights principles

          13       have been taken on quite overtly, information to

          14       programmes and action with excellent results.  Now, we

          15       do not know whether those individual projects mean

          16       an entire organisation, an entire health trust has

          17       really got this right down to the roots.  Nonetheless,

          18       it is quite clear to us that within your initial remit

          19       there are some excellent things going on and I just

          20       wonder if you have any thoughts about really how the

          21       government, or perhaps the Commission, should be making

          22       more of this to actually show that this is not a

          23       negative thing, that actually this is a very good tool

          24       for delivering excellent health and social care to some

          25       very vulnerable people?
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           1   PHIL HOPE:  Yes, I'm torn between this because I have

           2       (inaudible) change bill on strengths for the best, if

           3       you find things people are doing well, celebrate it and

           4       encourage others to do the same.  I think you are right,

           5       there are some good example of good practice, and

           6       I think the ... given a series of ten values how we

           7       should treat people, many of which you would recognise,

           8       not that it says they are human rights, but you would

           9       recognise them as being in the area of treating people

          10       with dignity and respect and so on, and people get on

          11       with it, instead of pulling a lever, people are

          12       literally switching on their own light bulbs, because

          13       they feel empowered, they can think about what they are

          14       doing and do it differently.

          15           So there is a bottom up, almost a social movement,

          16       if I can use that, it is probably overstating it.  But

          17       we have 4,000 people in and around the health and social

          18       care service now who are recognised as dignity champions

          19       who are getting on with it.  We have used people like

          20       Michael Parkinson, for example, to head that up, so at

          21       a broader media level, Richard and Judy, GMTV, he is

          22       being talked about, he is talking about his mother who

          23       had dementia and should not have been treated that way.

          24       Sometimes having celebrities, well known people

          25       advocating this is a very positive way of doing this,
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           1       and I think along the way, dispel the myths as well.

           2           I suppose I am slightly nervous about having

           3       a dispel the myths campaign because you give an airing

           4       to the very thing you are trying to -- I think that is

           5       a tough thing to do, but if you do that along the way of

           6       a big positive campaign, as part of all those

           7       descriptions on air, on the television: by the way these

           8       things aren't true, I think that is a more subtle way of

           9       achieving the same outcome but having better people in

          10       comms with an approach that is right, but it feels to me

          11       right that we should not, as it were, by overstating the

          12       myths you kind of create the very thing you are trying

          13       to dispel.

          14   BERT MASSIE:  I think that's absolutely right, and perhaps

          15       I can just leave the thought with you that where we have

          16       found these examples, the outcome has been that the

          17       staff have delivered better services as they've wanted

          18       to, so the Human Rights framework then becomes a really

          19       effective tool for deliberating your objectives rather

          20       than something which is an anxiety to be imposed from

          21       above and which is a burden.

          22   PHIL HOPE:  Yes.

          23   BERT MASSIE:  I think that message might be one of our

          24       recommendations, but if I could go back and pick up some

          25       of the (inaudible) happening with health and social care
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           1       and say: actually this is not costly, it just means you

           2       get there quicker and better.

           3   PHIL HOPE:  I am thinking of examples all the time as we

           4       speak.  I was in an A and E, it is a hard place, what do

           5       Human Rights look like when people are being brought in

           6       with injuries and so on?  But in there all the beds were

           7       curtained.  You know, you come into A and E, wait there,

           8       we will see you, and within two hours it is sorted out.

           9           What happens in A and E, the curtains are pulled

          10       open and some poor person is lying there in whatever

          11       state they've come in, and there is very little privacy,

          12       and the curtains are just flung open for the whole world

          13       to see in an A and E ward.

          14           The matron there said, "Have you thought about Human

          15       Rights and dignity?!  I know it is a small thing, but

          16       instead of curtains that go like that, they've put

          17       overlapping curtains in, and I have to say disposable

          18       overlapping curtains because of infections et cetera, so

          19       now when the doctor goes in to see the patient they have

          20       to wind their way around, so you have not got this

          21       "whoosh" and you are open to the world; you have this

          22       privacy.  It has actually (inaudible) in an A and E

          23       ward.

          24           I think that is another good example of what you

          25       have described, if one hospital can do that.
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           1   BERT MASSIE:  I will finish there.  Do they get dressing

           2       gowns that cover the back properly?

           3   PHIL HOPE:  If you ask people in hospital, that is the one

           4       thing they get most upset about.

           5   BERT MASSIE:  I am trying to think of the saving on every

           6       dressing gown, someone is making money out of this.

           7           Thank you for that.

           8   NUALA O'LOAN:  The last area we wanted to talk to you about

           9       really related to provision of care within the private

          10       sector where it is publicly funded.

          11   PHIL HOPE:  Yes.

          12   NUALA O'LOAN:  The clarification that private homes are

          13       within the Human Rights Act has been widely welcomed.

          14       Can you confirm when that provision is coming into

          15       force?

          16   PHIL HOPE:  In a few weeks time, on 1 December, and section

          17       (inaudible) of the act -- it was only because we had

          18       a court case that suggested that these arrangements were

          19       not covered by the Human Rights Act and therefore we

          20       passed an extra clause in the act to make sure that it

          21       was clear that they were covered, we would be writing to

          22       all care homes to ensure that they know that any care

          23       publicly arranged, as well as funded, is covered by the

          24       Human Rights Act.

          25   NUALA O'LOAN:  Will you then emphasise the positive
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           1       obligations under the Human Rights Act?

           2   PHIL HOPE:  That they will be legally obliged to abide by

           3       them, so we will be writing to them to make clear what

           4       their obligations are.

           5   NUALA O'LOAN:  That is very clear.  Thank you minister.

           6           The other question I wanted to come back to was this

           7       question of training, which you have referred to

           8       a number of times, and the language that government

           9       sectors are happy with and which is the language of

          10       fairness and respect and things like that.

          11           Evidence from employees in your own department is

          12       very specific in terms of the improvement to staff

          13       morale because they are better informed and better able

          14       to deliver the service, they understand their

          15       responsibilities, but the use of, you know, Human Rights

          16       specific language like privacy, the balance of public

          17       sector safety and protecting the rights of the

          18       individual, which is a very, very challenging thing,

          19       particularly in the mental health care sector.

          20   PHIL HOPE:  Yes.

          21   NUALA O'LOAN:  I just wondered whether you think that

          22       language specific training, that it is time for us to

          23       move on from the general language into the specific

          24       language?

          25   PHIL HOPE:  I'm not sure I feel qualified to answer in the
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           1       sense of when people are going through training courses,

           2       it is not dissimilar to the answer I was giving you

           3       about how to dispel myths.  I think you need to

           4       incorporate -- if you mean should we run specific

           5       courses on this, as it were, to this or should we try

           6       and build into the existing --

           7   NUALA O'LOAN:  Built into the existing courses.

           8   PHIL HOPE:  I think it would be helpful, in training,

           9       whether it is initial training or ongoing professional

          10       development, as this becomes clearer as to what we are

          11       talking about in terms of rights and the constitution

          12       and so on, I think as this becomes embedded and

          13       mainstream in the way that training is delivered,

          14       I guess there might need to be additional specific

          15       courses, but it feels better to me that we should be

          16       able to try to embed.

          17           Now, in terms of specific language, it will be very

          18       important for people to understand what the law says.

          19       I suppose I would be reluctant to say that's all they

          20       should do.  In other words, if we talk about Human

          21       Rights, a Human Rights based approach to the way you

          22       deliver your service, so as well as knowing what the

          23       strict definitions are, I would not want people to be

          24       constrained by that, I would want people to feel they

          25       could take a approach and use words like dignity and
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           1       respect and fairness, and I think the (inaudible) has

           2       aspects of those rights as they are delivered, rather

           3       than doing this is what this language means and this is

           4       what the act means.  Is that what --

           5   NUALA O'LOAN:  It is but in the general service delivery

           6       sort of area, sector specific there delivery, that the

           7       specific use of Human Rights language will inform staff

           8       so that they know, so it is not a threat to them, so

           9       they know what is expected and what they are constrained

          10       by.

          11           The other sector in which this has been done,

          12       I think, hugely successfully, is policing, where it is

          13       mainstream through training now and whilst there are

          14       still problems, obviously, it has been beneficial and

          15       staff, as I say, staff from all sectors, I think, are

          16       saying to us that it is leading to better procedures,

          17       better outcomes and better morale, which is very

          18       encouraging.

          19           Can I ask you finally, then, minister, how does

          20       the commissioning process, the NHS commissioning process

          21       ensure that contractors who are chosen to deliver

          22       services will be capable and willing to fulfil those

          23       obligations, and is the guidance there?

          24   PHIL HOPE:  Yes, I think commissioning is critical and

          25       the commission frameworks that people use when they are
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           1       working on the world class commissioning process we will

           2       put in place, and I have to say commissioning by

           3       minorities for social care, this is a really important

           4       part of how we try and build these values into

           5       commissioning and procuring services.

           6           We have recently published a report on commissioning

           7       frameworks, last month; have you seen that?

           8   NUALA O'LOAN:  Which report?  I don't think I have.

           9   BARRY MUSSENDEN:  It flows from world class commissioning.

          10       In fact both in the commissioning question and your

          11       earlier question around training, as part of the Human

          12       Rights and health care training we ran national events

          13       which did prove successful.

          14   NUALA O'LOAN:  Three of those.

          15   BARRY MUSSENDEN:  That is right, three indeed, the third was

          16       about world class commissioning developing that to

          17       engage with the NHS and specifically to discuss how do

          18       we build in Human Rights based approach to this, and

          19       I think it has shown us that it is critical, but

          20       actually it is quite a tough nut to crack when you come

          21       onto concepts about value for money, best value, we are

          22       clear it is as much about high quality care as

          23       anything, but procurement need and you have your eye on

          24       the bottom line, it is about demonstrating that this not

          25       only provides the high quality work but it does, in the
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           1       long run, have a business in terms of equality to it.

           2           I guess what I'm trying to say is this is ongoing

           3       work, we know what we are trying to say as our

           4       (inaudible) is going forward.  We ourselves are not just

           5       telling the NHS what they need to be considering and

           6       trying to think through ourselves in the practice we are

           7       developing.

           8   PHIL HOPE:  Can we just make sure the outcome of that?

           9   BARRY MUSSENDEN:  It is on our website but we can forward it

          10       to you directly as well.

          11   PHIL HOPE:  I think you picked on a critical point about

          12       commissioning, but I think there were some useful things

          13       in there we need to draw to your attention.

          14   NUALA O'LOAN:  Beyond the website is there to be

          15       a dissemination of that, a structured dissemination in

          16       terms of guidance terms?

          17   PHIL HOPE:  There is a structured ... in the tools, we will

          18       include the findings and the lengths we are going from

          19       the five trusts.

          20   NUALA O'LOAN:  So what do you think is the timeline, then,

          21       on some of these tools coming out?

          22   PHIL HOPE:  Over and above the ones we have at the moment?

          23   NUALA O'LOAN:  Over and above the ones in the back of

          24       document.

          25   BARRY MUSSENDEN:  We do not have a set timeline as such.  We
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           1       did want to package the initial work we conducted, so it

           2       is quite a sweetener, that is there already and it does

           3       cover issues ranging from training, some of the matters

           4       we've been discussing, but I think it's going to be

           5       bound up in our overall plan of action as to how we take

           6       the project forward as to exactly when some of these

           7       might come on stream.  There is a fair amount of work

           8       that needs to be conducted to get to a point where you

           9       have something appropriate to disseminate widely taking

          10       forward this work, but we want to make sure that it's

          11       been evaluated, we know it is well placed to disseminate

          12       more widely, so it is hard to give a specific answer to

          13       you on record other than to say we are committed to

          14       taking it forward.

          15   NUALA O'LOAN:  One of the things we want is to share good

          16       practice, and the health service and social care service

          17       has produced some very good practice.  There clearly are

          18       problems, we can see particularly in social care, look

          19       at recent events for the problems, but there is some

          20       good practice to which we are referring, something you

          21       want to add to the volume of good practice from the

          22       department, we would be happy to receive it.

          23   PHIL HOPE:  Yes.

          24   NUALA O'LOAN:  Rhodri is coming in here.

          25           The MORI evaluation of the Human Rights and Health
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           1       Care Project, is that in the public domain?

           2   BARRY MUSSENDEN:  As well as on the website that is on the

           3       disc we have referred to in the report.  It is a very

           4       long report, I might add.

           5   NUALA O'LOAN:  But we can refer to it?

           6   BARRY MUSSENDEN:  Yes, and I have here an executive summary

           7       to leave behind.

           8   NUALA O'LOAN:  Thank you very much.  Thank you very much

           9       minister, I appreciate that.

          10   PHIL HOPE:  We look forward to seeing the outcome.

          11   NUALA O'LOAN:  We apologise for the confusion last time.

          12           (12.54 pm)
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DAVID HOWARTH
           1                                     Thursday, 18 December 2008

           2    (4.00 pm)

           3                          EHRC Inquiry

           4                             (Draft)

           5   DAME NUALA O'LOAN:  You are very welcome, Mr Howarth.  If I

           6       can just introduce my fellow commissioner,

           7       Professor Francesca Klug.  She is the lead commissioner

           8       on this for the Equality of Human Rights Commission.  My

           9       name is Dame Nuala O'Loan.  I am chairing the inquiry.

          10           The purpose of the inquiry is to establish where we

          11       are in terms of trying to embed human rights into the

          12       culture in England and Wales, to identify the barriers,

          13       to identify really initiatives and good practice which

          14       have delivered a human rights-based approach to the

          15       development of policy and practice and then to look at

          16       what more needs to be done and what particular

          17       responsibilities exist.

          18           We have a palantypist and she will make a record of

          19       everything you say which is for our benefit.  If you use

          20       acronyms or --

          21   MR DAVID HOWARTH:  And I will try and spell that.  I don't

          22       know many acronyms.

          23   DAME NUALA O'LOAN:  It is my normal practice to invite my

          24       witnesses if they want to make some sort of opening

          25       statement so to do.
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           1   MR DAVID HOWARTH:  I think the best thing is to go straight

           2       to the questions.  It is important what is relevant to

           3       you rather than what is relevant to me.

           4   DAME NUALA O'LOAN:  I think my first question -- I think we

           5       will probably develop this quite a lot -- ten years on

           6       from the passing of the Human Rights Act how would you

           7       assess its impact on policy making, both your party's

           8       and others?

           9   MR DAVID HOWARTH:  Well, its impact on policy making is,

          10       governmental level in form, used quite well.  There are

          11       human rights impact assessments all the way through

          12       policy making processes both national and local

          13       government and you would expect that to have a big

          14       impact.

          15           I suppose the problem is from the point of view of

          16       a practising member of Parliament I am not entirely sure

          17       that these have any great practical effects in terms of

          18       what comes through.  That, for example, the statement by

          19       ministers in front of every bill: there is the bill, it

          20       conforms with the Human Rights Act, which is in theory

          21       reviewable but I haven't seen any practical examples of

          22       that, that always strikes me as somewhat pro forma.

          23       Ministers use it as a way of fending off questions,

          24       interventions in the debate.  And they say, well, if

          25       there's some kind of challenge to challenge what has
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           1       been proposed, they will say well, I wouldn't have

           2       certified the bill if that were a problem.

           3           But often it seems pretty clear that there are

           4       severe human rights problems in what is being proposed

           5       and the formal processes haven't succeeded in preventing

           6       those problems arising and the way you can tell that,

           7       there is a very simple way of being able to tell that,

           8       and that is to look at the reports of the Joint

           9       Committee on Human Rights and proposed legislation.  If

          10       the processes in Government were perfect so that the

          11       minister's declarations were always to be believed, then

          12       the Joint Committee would never have anything to

          13       complain about.  But that isn't the case.

          14   DAME NUALA O'LOAN:  Can you give us an example of

          15       a situation in which you have noticed that?

          16   MR DAVID HOWARTH:  Obviously in the (inaudible) days the

          17       Government was absolutely categorically (inaudible).

          18       And maybe they had something to say on that argument but

          19       there was a debate to be had.  And I don't think it

          20       would have mattered to them if there had been a human

          21       rights problem.  I don't think they would have cared

          22       anyway.

          23   DAME NUALA O'LOAN:  And your own party?

          24   MR DAVID HOWARTH:  Well, since we have been committed to

          25       incorporation of the European Convention on Human Rights
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           1       into British law for as long as I have been alive

           2       I think, you would expect all our policies to be subject

           3       to instant criticism if there was any human rights

           4       problem at all and internally that would happen.  It

           5       would just be an embarrassment for a Liberal Democrat

           6       party to put forward a policy which wasn't.

           7   DAME NUALA O'LOAN:  Do you actually have a process of

           8       screening your policies?

           9   MR DAVID HOWARTH:  It is in the culture now.  Well, it is in

          10       the culture now, it has always been in the culture.

          11       This is the political ideology for which we stay.

          12   DAME NUALA O'LOAN:  You started off by saying the impact is

          13       greater at governmental level.

          14   MR DAVID HOWARTH:  I am not sure whether that translates

          15       into practical outcomes in any important way.  I mean,

          16       there are a lot of processes in Government which have

          17       the same problem.  That, for example, just

          18       a straightforward question of the costs and benefits of

          19       particular proposal, the impact assessments, they are

          20       done so late in the process they can't really be

          21       effective.  They are a tick-box exercise at the end.  We

          22       have to do this, let us do one and publish it.

          23           And I suspect that similar things happen in human

          24       rights.  That in fact the way Government works now is

          25       largely by the requirements of the grid, the
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           1       requirements of what politically the Government wants to

           2       be talking about in any particular week.  Proposals are

           3       produced, whether legislative or statements or other

           4       initiatives, to fit the grid.  And the grid comes first

           5       and everything else comes second.

           6   DAME NUALA O'LOAN:  Do you think it is as calculated as

           7       that?

           8   MR DAVID HOWARTH:  Yes, it is.

           9   DAME NUALA O'LOAN:  Okay.  I will let Francesca develop

          10       these interesting ideas.

          11   PROFESSOR FRANCESCA KLUG:  I wondered, Mr Howarth, what role

          12       do you think political leadership has in the or has had

          13       in the effect or otherwise on the Human Rights Act?

          14   MR DAVID HOWARTH:  I think it is enormous.  Well, lack of,

          15       that from quite early on in the history of the Human

          16       Rights Act in Britain there's been a concentrated

          17       campaign against it, against the whole idea of human

          18       rights by certain sections of the media.

          19           The origins of that are best known to the editors

          20       concerned, but from the outside my guess is that there

          21       were two red rags.

          22           One was the perception, which I think was wrong, but

          23       anyway its perception that there was some connection

          24       between the passage of Human Rights Act and the

          25       development of the privacy law.  In fact, as we all
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           1       know, the privacy law was on the path that it has gone

           2       along from 1990, the Attorney General and the Guardian

           3       Newspapers, and there is some reference in that to the

           4       European Convention but that was years before

           5       incorporation.  But there is a section, I think, among

           6       certain editors that the Human Rights Act was a threat

           7       to the standard practices of some newspapers which

           8       involved privacy to get to sell the covers of their

           9       newspapers.  So a straightforward commercial problem.

          10           The second red rag was the use of the word

          11       "European", certain newspaper groups that can't bear the

          12       idea of anything European.  Of course there is famous

          13       confusion between European Convention and the European

          14       Union, although in a strange sort of way that confusion

          15       has come to reality with the EU's adoption of Copenhagen

          16       of criteria and the use of acceptance of the European

          17       Convention as a criterion for membership.  But

          18       nevertheless, there is no connection in terms of origin

          19       of the Convention and the EU.  But the use of the word

          20       "European" I think was something which got to certain

          21       newspaper editors.

          22           So combining those two things you had this immense

          23       campaign and vilification of the Human Rights Act.  It

          24       happens every day.

          25           If you read the extraordinary interview Jack Straw
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           1       gave to the Daily Mail the other day, the villains

           2       charter interview, what is striking about that even more

           3       than what the Lord Chancellor was said to have said,

           4       although whether he did say it is another a different

           5       matter, is the constant theme of the article, not the

           6       Lord Chancellor, of the article itself, of the writer of

           7       the article, the subeditors, that human rights is some

           8       sort of crooked industry developed for lawyers by

           9       lawyers and the only reason for its existence is to

          10       generate fees, and it goes on and on and on.

          11           To come back to why it is relevant to the question,

          12       it is relevant to the question because politicians

          13       should be fighting back against this but they are so

          14       afraid of these newspapers, so afraid that they don't.

          15       And that's the core.

          16   PROFESSOR FRANCESCA KLUG:  So in terms of historic questions

          17       about the chicken and the egg you are suggesting, are

          18       you, that the media comes first and the politicians

          19       catch up?

          20   MR DAVID HOWARTH:  Absolutely.

          21   PROFESSOR FRANCESCA KLUG:  You don't think this is

          22       a politician led campaign?

          23   MR DAVID HOWARTH:  No, I don't.  I mean there are some

          24       people in politics with similar views to those editors,

          25       presumably there is interaction between those political
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           1       views and those editors.  But to see the people who

           2       brought in the Human Rights Act adopt that agenda

           3       I think is to see what the order of causation is.

           4   PROFESSOR FRANCESCA KLUG:  Thank you.  That is clear.  Do

           5       you think political leadership in your experience could

           6       have made a difference if you turn it around to how the

           7       media represents the rights?

           8   MR DAVID HOWARTH:  I think it could have done.  There were

           9       some people who were willing to say what was correct

          10       about the Human Rights Act.  It is interesting they

          11       tended to be unelected politicians.  Charlie Faulkner

          12       did a very good job of trying to fight back.  He was

          13       insulated from the political world to some extent by

          14       being a member of the House of Lords.

          15           It is difficult to tell because politicians are so

          16       afraid of these newspapers, they've so rarely taken them

          17       on that it is difficult to give a definitive answer

          18       whether it would have made any difference because we

          19       don't have any cases of them trying.  They ought to have

          20       done it but they didn't, and perhaps it would have been

          21       very difficult to overcome the degree of vilification

          22       going on but no one tried.

          23   DAME NUALA O'LOAN:  Can we just ask you whether you could

          24       indicate what percentage or what part of the media you

          25       think, how much of the media is involved in the campaign
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           1       of vilification?

           2   MR DAVID HOWARTH:  By sale of newspapers 50 per cent.

           3       Because the Rothermere group and the Murdock press

           4       between them sell 50 per cent of the press.  So that is

           5       half.  That's across a national level.  It is difficult

           6       to say what the situation is in local newspapers.  Local

           7       newspapers obviously have a rather different news agenda

           8       than the national newspapers.

           9   PROFESSOR FRANCESCA KLUG:  Is this much discussed amongst

          10       the bodies and yourselves?

          11   MR DAVID HOWARTH:  Yes.  I said the other day at the Justice

          12       Committee when I was giving evidence there that the

          13       power of the media is almost entirely a creation of

          14       politicians in a way because politicians are obsessed by

          15       it.  I don't know how many people actually read the

          16       editorials of newspapers, the opinion column.  I don't

          17       think it is very many but among members of Parliament it

          18       is very high.  That it is in our heads.

          19           And it might have, I think the point is that people

          20       aren't willing to take the political risk that the

          21       newspapers could do damage.

          22   PROFESSOR FRANCESCA KLUG:  Just on this, how much do you

          23       think politicians as a general rule sort of mediate

          24       their sense of public opinion through the media?

          25   MR DAVID HOWARTH:  I think that is a very big problem.  If
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           1       political parties have more resources and perhaps more

           2       sense, they would be doing their polling in a way that

           3       got people's views directly.  But instead I think there

           4       is a very strong tendency for politicians to assume that

           5       since newspapers sell thus they therefore reflect the

           6       views of their readers.  It is a market test that people

           7       wouldn't buy these newspapers if they didn't have those

           8       views.

           9           Now, again, there might be an another direction of

          10       causation about whether it is the newspapers causing the

          11       opinions or the opinions causing the thing by the

          12       newspapers but either way you can see there is an

          13       argument for thinking that newspaper sales reflect

          14       public opinion.  The situation has been far more

          15       complex.  People buy newspapers for all sorts of reasons

          16       and the political stance of a newspapers might not be

          17       very important with why people stick with particular

          18       newspapers.

          19   PROFESSOR FRANCESCA KLUG:  Because the opinion polling

          20       consistently places support for the idea of human rights

          21       and indeed legislation to protect it in the 80s

          22       somewhere and I imagine that would confound even the

          23       most sympathetic politicians.  Do you think that would

          24       surprise them?

          25   MR DAVID HOWARTH:  Well what the polling shows, as
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           1       I understand it, is that if you go through the

           2       individual rights and freedoms one by one then each of

           3       them has enormous support, and that's not surprising.

           4           The problem for people in politics I guess is not

           5       support for particular rights in the abstract.  It is

           6       what happens in particular cases, particular stories.

           7       Don't forget the media is a unit of analysis of the

           8       story and it is a particular narrative and that is on

           9       one side, and the other side's for a stereotype view of

          10       human rights as a whole.

          11   PROFESSOR FRANCESCA KLUG:  That is what is so interesting

          12       because the opinion polling on human rights as a whole,

          13       the idea of human rights it is consistently in the 80s.

          14   MR DAVID HOWARTH:  Yes.

          15   PROFESSOR FRANCESCA KLUG:  In spite of this coverage.

          16   MR DAVID HOWARTH:  Absolutely.  The impression then is you

          17       have to look at which particular sorts of people we are

          18       talking about and there is a problem to do with the

          19       electoral system -- you would probably expect a Liberal

          20       Democrat to mention this -- and that is because of the

          21       first past the post.  The only seats that matter are the

          22       marginal seats and the only voters that matter are the

          23       swing voters in those seats and the only swing voters

          24       that really matter are the ones that are choosing

          25       between the Labour Party and the Conservative Party.
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           1       Those are the really important voters and you have to

           2       look at the social and political attitudes of those

           3       particular voters to understand what the other two

           4       parties are up to.

           5   DAME NUALA O'LOAN:  I just wondered, given that somewhat

           6       negative analysis, because it is negative in terms of

           7       the ability to ensure that people are able to access the

           8       human rights and to avail of their human rights, how

           9       would you see politicians being able to change the

          10       dialogue and to lead us in another direction?  Because

          11       one of the things we have heard consistently in taking

          12       evidence, and we have had a huge amount of evidence now,

          13       is there had been a fairly poor(?) leadership.

          14   MR DAVID HOWARTH:  Absolutely.  I am not being negative

          15       about the Human Rights Act.  I am very positive about

          16       that.  I am just disappointed in this lack of political

          17       leadership.  It is a matter of political will.  It is

          18       a matter of believing that certain values are more

          19       important than the political risks that are involved in

          20       supporting those values publicly.  And, you know, the

          21       question of when and where people would be likely to

          22       take those risks is probably a question you should ask

          23       people involved.

          24           My own view, coming back to the structural problem

          25       is if you change the electoral system you change the
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           1       dynamic.  You have a system where people gain votes

           2       because of what they support rather than what they are

           3       against and one in which you won maximised positive

           4       support for your policies over a broad area rather than

           5       just concentrating on a few marginal seats, marginal

           6       voters.  Then you would have a change of the culture.

           7   PROFESSOR FRANCESCA KLUG:  Given that is not likely to

           8       happen in the very foreseeable future --

           9   MR DAVID HOWARTH:  I am not too sure about that.

          10   PROFESSOR FRANCESCA KLUG:  -- where do you place the Bill of

          11       Rights debate in this spectrum that you are describing?

          12   MR DAVID HOWARTH:  Well, the Bill of Rights debate has

          13       a number of different aspects or layers to it.  There is

          14       what it looks like on the surface and there is what

          15       people think they're really up to and what they might

          16       cause if they are not careful.

          17           On the surface it looks like on the one side

          18       a compromise between a group of people who just want to

          19       get rid of the Human Rights Act, who also want to leave

          20       the European Union and think this might be a lever by

          21       which to do it with people in the same party who are

          22       opposed to both courses of action.  And it is

          23       a political compromise especially in a party with

          24       nationalistic tendencies.  Using the word "British"

          25       might be a way of covering over those particular cracks.
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           1           Then one layer down there is the view, which I think

           2       is more on the Government's side, that we could try to

           3       finesse the problems we were talking about a few moments

           4       ago, the problems of a political risks of human rights,

           5       finesse that problem by repackaging human rights in

           6       a way which would be more acceptable to the forces that

           7       oppose the Human Rights Act.

           8           And there are two aspects to that repackaging.  One

           9       is to use the word "British", which is an attempt to

          10       overcome that it is European, and the other is to talk

          11       about "responsibilities" because that appeals to the

          12       general social views of those particular newspapers.

          13           So those are the two main layers.  Then beneath that

          14       there is a problem about what all this might achieve

          15       because it might achieve something very negative.  And

          16       the Government's thinking is always in difficulty of

          17       trying to avoid these consequences.  So if you say to

          18       the Government: well, responsibilities, what do you

          19       mean?  Do you mean there is some sort of tradition
          20       of rights with responsibilities, that if you don't carry

          21       out responsibilities you don't get the rights?  They

          22       always back off from that and say: that is not what we

          23       mean at all.  There are these responsibilities and they

          24       are very important and they should be put in something

          25       for some reason.

                                            14

           1           So from this you can understand this is a rhetorical

           2       exercise but the danger is of course that people take it

           3       for real and there will be attempts to link rights with

           4       responsibilities in that very crude way which would

           5       undermine the human rights position of Britain because

           6       we just can't do that without it being a violation of

           7       your obligations.

           8   PROFESSOR FRANCESCA KLUG:  Are you suggesting that is where

           9       you think that policy is likely to lead?

          10   MR DAVID HOWARTH:  It is a risk.  If you just look at these

          11       two, the two things together.  On the one side this

          12       debate within one party about why they are putting this

          13       forward and on the other side why the Government is

          14       putting forward.  Put those two things together and see

          15       where this might go, and you can see what the risks are.

          16       That is why I don't think it is a particularly sensible

          17       debate to have especially in this sort of ...

          18   DAME NUALA O'LOAN:  Do you think a debate on citizenship

          19       rather than responsibilities would re-focus it so you

          20       wouldn't have this tying of rights and responsibilities?

          21   MR DAVID HOWARTH:  I think it would be a very good idea to

          22       have a debate about citizenship in this very strict

          23       sense of taking part in the Government's own community

          24       and country, but tying citizenship to human rights has

          25       an obvious problem.
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           1   DAME NUALA O'LOAN:  I meant separate the two out.

           2   MR DAVID HOWARTH:  Exactly, so to have a separate debate

           3       about citizenship, what it meant, I think is crucial

           4       because I think the one thing that we lack is some

           5       notion of the importance of the right to participate and

           6       the importance of self governance.  That is not just in

           7       politics but also in the legal system, part of the

           8       debate about jury trial.  That is popular participation

           9       and decision, and we don't have enough of that sort of

          10       debate.

          11           But absolutely right, it should be separated from a

          12       human rights debate even though there might be some

          13       links because it would be entirely wrong to suggest that

          14       one's human rights depended on one's citizenship.

          15   PROFESSOR FRANCESCA KLUG:  Nick Herbert who is your opposite

          16       number I believe -- no, you are shadow citizen --

          17   MR DAVID HOWARTH:  I am also justice.

          18   PROFESSOR FRANCESCA KLUG:  I got it right, good.  He has

          19       suggested that the Human Rights Act is undermining

          20       Parliament.  What is your view on that?

          21   MR DAVID HOWARTH:  Nonsense.  Absolute nonsense.  Well, it

          22       might be interesting if it happened to have a judicial

          23       review of legislation and a constitution amendment,

          24       a system that -- would there be extra parliamentary and

          25       all that kind of stuff?  Nothing like that.  I have no
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           1       idea what he means.  I cannot see how that could at all

           2       be true.

           3   PROFESSOR FRANCESCA KLUG:  Our opposite number Mr Straw has

           4       on occasions said it has improved the law-making

           5       progress.

           6   MR DAVID HOWARTH:  No, it hasn't.  It ought to have done,

           7       but hasn't.  It looks as though on the surface it might

           8       have done but I think in practice it hasn't.

           9   PROFESSOR FRANCESCA KLUG:  So what impact would you say it

          10       has had at all in Parliament?

          11   MR DAVID HOWARTH:  The main impact is through the Joint

          12       Committee, and the Joint Committee is an enormously

          13       important institution.  We have to count its successes

          14       and failures to see what the impact is and sometimes it

          15       is a great success and other times it fails to get the

          16       Government on board, but the Joint Committee is the

          17       crucial institution.

          18   PROFESSOR FRANCESCA KLUG:  Do you think your constituents

          19       are connected in your experience to this debate in any

          20       way?

          21   MR DAVID HOWARTH:  Well, my constituents, like everybody

          22       else's, are extremely varied.  It would be impossible to

          23       generalise.

          24   PROFESSOR FRANCESCA KLUG:  Does it come up in your

          25       surgeries?
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           1   MR DAVID HOWARTH:  Yes, well it does in different ways.

           2       I mean my constituents include David Fellman for

           3       instance.  Very closely connected with --

           4   PROFESSOR FRANCESCA KLUG:  A human rights academic, yes.

           5   MR DAVID HOWARTH:  So that is on one side.  Immense

           6       knowledge, rather more than members of Parliament, to

           7       people who only connect with the debate through

           8       newspapers in the way we described.  So it is impossible

           9       to generalise.

          10           But I think all MPs do have the experience of people

          11       coming to them with problems, housing problems, problems

          12       with the health service which we try and help them with

          13       in the normal way and at some point the constituent

          14       says, "But surely this is against my human rights", and

          15       at that point you realise that the distinction between

          16       fundamental rights and just rights has not really seeped

          17       into the popular culture at all, and that people hear

          18       human rights and just think it means rights or it is not

          19       entirely clear what people precisely mean when they add

          20       the word "human" to "rights".  So I think there is

          21       a very big job to be done.

          22   PROFESSOR FRANCESCA KLUG:  Do they relate to the debate

          23       about -- do they say the Human Rights Act is causing all

          24       the problems in this country?

          25   MR DAVID HOWARTH:  No, people are rather more concerned
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           1       about what has happened to them.  What has happened to

           2       them largely has to do with, as I say, housing,

           3       immigration status, if you consider constituencies like

           4       mine.  Human rights might be in the background, never

           5       actually mentioned.

           6   PROFESSOR FRANCESCA KLUG:  If that is the case, what is in

           7       the calculation of politicians that it is going to be

           8       helpful to them to attack the Human Rights Act?

           9   MR DAVID HOWARTH:  Because it means that they are agreeing

          10       with the most important political forces in the country,

          11       at least in their minds, which are the media.

          12   DAME NUALA O'LOAN:  There are sort of a couple of things

          13       that I would like to explore a little bit with you.  One

          14       is the extent to which in a way you have talked about

          15       failures of leadership.  One of the failures, one of the

          16       things which you have identified as a problem is the

          17       complexity and what is conceived as the legality of

          18       human rights.  The human rights, the Convention itself

          19       is a very simple document but some of the

          20       jurisprudence is very difficult.

          21           I just wondered if you had any ideas about how the

          22       public might be alerted to the fact that there is

          23       a necessary balancing?

          24   MR DAVID HOWARTH:  You don't do both, say simple and get

          25       over the complication.  I mean there is no way of doing
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           1       both of those.  All that means is that any evidence to

           2       get across what is happening and how the system works

           3       has to be over a long period of time.  It has to take

           4       a lot of effort because you can't just do this in

           5       a simple easy way.

           6           Actually, I think there is a problem with spending

           7       too much time emphasising the limitations on rights

           8       under some article, 10 for example.  It kind of

           9       undermines the support for the entire enterprise if it

          10       turns out it is all national opinion.

          11           I think people's idea of human rights is probably

          12       more like the right not to be tortured absolutely.  So

          13       we have to be a bit careful about undermining the notion

          14       itself, too much of that.

          15   DAME NUALA O'LOAN:  The Government itself has criticised the

          16       judiciary for the decisions which they have made in a

          17       a way in which the American President, for example, has

          18       not criticised the Bill of Rights.  The Government have

          19       criticised the Human Rights Act and its interpretation

          20       by the judiciary.  Why do you think they feel free to?

          21   MR DAVID HOWARTH:  There is not a long tradition in this

          22       country of understanding commonality between branches of

          23       Government as there is in the United States.  That is

          24       because I don't think British politicians understand the

          25       concept.  I have listened to the debates in the Commons
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           1       as if we have one branch and that's it.  And, you know,

           2       there is a notion, well, absolutist notion of

           3       sovereignty of Parliament because you can dissolve

           4       everything underneath, so that is part of the problem.

           5           Another part of the problem is that is just a notion

           6       of what legality means.  That it is far more accepted in

           7       many other countries including the United States,

           8       although by the way President Bush wasn't that good.

           9       There were certain things he said which you could

          10       criticise.  But it is far more likely for politicians to

          11       understand the notion of their own authority being

          12       constituted by law deriving from the constitution in

          13       a country that has a long constitutional tradition than

          14       Britain where my own experience is that virtually nobody

          15       in politics understands the authority to be in any way

          16       constituted by law or derived from any legal idea at

          17       all.  That they have a very crude majoritarian notion of

          18       the process.  Crude in the sense that it doesn't even

          19       involve majorities.  A parliamentary majority will do

          20       regardless of what the public voted.  And some very

          21       crude way without any legal mediation at all that

          22       majoritarian authority translated directly to the

          23       authority.  The law doesn't come into it at all.

          24           Now if you have that view of politics where the law

          25       is somehow some odd external thing that comes and annoys
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           1       you when it does, when the legal system produces results

           2       you don't like you just attack them, you attack other

           3       people who don't do what you want, so there is no

           4       constitutional constitutive concept of law in most

           5       political debate.

           6           It was better in the Middle Ages.  Bracton in fact

           7       on this very subject, especially the end of the famous

           8       quotation where Bracton says: "Because the law makes the

           9       king".  That is the crucial bit as that is the law

          10       constituting authority.  This went down like a lead

          11       balloon.

          12   PROFESSOR FRANCESCA KLUG:  Beyond a change to our

          13       constitution, if the Government could do one thing that

          14       you would like it to do to correct a lot of this what

          15       would it be?

          16   MR DAVID HOWARTH:  It can't just be one thing because it has

          17       to be one thing done over and over and over again.

          18   PROFESSOR FRANCESCA KLUG:  Which is?

          19   MR DAVID HOWARTH:  And it is standing up to the stereotypes.

          20       It is not giving in.  It is doing what Charlie Faulkner

          21       did even though you are an elected politician, unlike

          22       Charlie Faulkner.  And it is when stereotypical

          23       uninformed or straightforwardly malicious attacks are

          24       made on the concept of human rights is to say: no, that

          25       is wrong.  It is incorrect.
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           1   PROFESSOR FRANCESCA KLUG:  And from whatever source it comes

           2       from, whether it is media or politicians?

           3   MR DAVID HOWARTH:  That's right, just to say that is not

           4       true.

           5   PROFESSOR FRANCESCA KLUG:  And what about your party, has

           6       your party got a strategy?  Do you think you are doing

           7       all you could?

           8   MR DAVID HOWARTH:  We are the last people to ask because we

           9       can't get to the media for anything.  Well, I did manage

          10       to get on the front page of the Guardian this week but

          11       that is a very unusual event.

          12           This is a battle fought in the media.  It is

          13       a constant struggle to get anything of our views into

          14       the national media.  When we do get things into the

          15       media it is often the other stuff.

          16           My experience is that they are unlikely to get into

          17       certain newspapers apart from the bits that agree with

          18       what that particular newspaper wants you to say.  So at

          19       the moment we are not in a great position to fight back

          20       although we can do what we can.

          21           What we can do of course is affect the terms of

          22       Parliament inside Parliament.  That is where perhaps we

          23       should concentrate.

          24   PROFESSOR FRANCESCA KLUG:  Do you think you are doing that

          25       effectively?
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           1   MR DAVID HOWARTH:  I think our members of the Joint

           2       Committee are the most effective members of the Joint

           3       Committee by a long way.

           4   PROFESSOR FRANCESCA KLUG:  Outside the Joint Committee,

           5       complaints in Parliament?

           6   MR DAVID HOWARTH:  Absolutely.  I think we are doing quite

           7       well in those but the Joint Committee is the key to

           8       this.  The contribution of our members is immense:

           9       Lord Lester and Lord Harris.

          10   PROFESSOR FRANCESCA KLUG:  Do you think your party is

          11       clarifying your point about the rights debate, where it

          12       is coming from and where it is going, sufficiently?

          13   MR DAVID HOWARTH:  I think when it starts in Parliament we

          14       will be in a better to position to do that.  Now the

          15       debate is only in the media we are excluded from it but

          16       when it becomes a parliamentary debate ...

          17   PROFESSOR FRANCESCA KLUG:  Are you confident that that will

          18       be the position of your party when it comes and supports

          19       it?

          20   MR DAVID HOWARTH:  Yes.  I suppose some strange political

          21       developments where everyone becomes the opposite of what

          22       they are, but I am as confident as I can be on anything.

          23   PROFESSOR FRANCESCA KLUG:  What about us at the Commission,

          24       what should we be doing in your view?

          25   MR DAVID HOWARTH:  Well, the Commission has a big job just
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           1       dealing with the position of individuals and the cases

           2       that come up and the kind of daily struggle to make sure

           3       that the public authorities, people in power do what

           4       they are supposed to do.  So it is a matter of what

           5       resources you have to go beyond that.

           6           But it does help if lots of people are saying the

           7       same thing.  That attempts to correct myths, to

           8       undermine stereotypes, to correct the kind of nonsense

           9       the media tends to publish.  That's all I think that you

          10       can do.

          11           I suppose the slightly negative aspect of that is

          12       that the European Commission has been trying to do this

          13       for years but I think the only people who read the Euro

          14       Myths website are people who don't believe it in the

          15       first place.  So it is a question of how you can get

          16       across this more broadly given the views of the people

          17       who control the normal way in which this happens.

          18           Another way of thinking about using different media,

          19       new media and blogs and electronic medium in a way that

          20       gets round the conventional newspaper, because that is

          21       what we have to do.

          22   PROFESSOR FRANCESCA KLUG:  But, as I understand what you are

          23       saying, you think primarily this is a political divide

          24       that has to be fought out?

          25   MR DAVID HOWARTH:  Yes.
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           1   PROFESSOR FRANCESCA KLUG:  Largely through the media that is

           2       going to be effective.  Am I summing up your views?

           3   MR DAVID HOWARTH:  That is what is happening now.  And the

           4       only way to change it is either to change what people do

           5       in that fight or to try and get round it in some way, to

           6       get views across to the public more directly which is

           7       what I was suggesting at the end.  There is the view

           8       that newspapers are dying, that they are not the medium

           9       of the next 50 years and people who take the

          10       opportunities that that provides will be in a better

          11       position than those who don't.

          12   DAME NUALA O'LOAN:  Is there anything else that you would

          13       have liked us to ask or that you wanted to say to us,

          14       Mr Howarth?

          15   MR DAVID HOWARTH:  No, I think we got round to most of the

          16       things I wanted to talk about.

          17   DAME NUALA O'LOAN:  That is what we wanted to do:

          18       concentrate on the things that were clearly of interest

          19       to you.  I think that is all I did want to ask you.

          20   PROFESSOR FRANCESCA KLUG:  Extremely useful.

          21   DAME NUALA O'LOAN:  Thank you very much indeed.  That is

          22       very helpful and very good of you to come.  Thank you.

          23    (4.40 pm)

          24                     (The meeting concluded)
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