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Purpose:
 

(1) To decide the elements of the response to the Green Paper on a Bill of Rights

(2) To decide what further work will be undertaken on issues relating to the Bill of Rights

This report is for: Discussion and decision
	Recommendation: The Board decide the elements of the response to the Green Paper on a Bill of Rights and what further related work should be undertaken.
Relevance to Key Business Priorities: The Response is part of the Commission's Strategic Priority 1 (Securing and Implementing an effective legislative and regulatory framework for Equality and Human Rights), Programme 1 (Securing, Implementing and Promoting Legislative Change). In particular it is part of Project 2 (Protecting, Promoting and mainstreaming Human Rights).
Legal Implications: The project will have legal implications in the future if the Human Rights Act is either amended or repealed and replaced with a Bill of Rights.

It is not however possible to determine at this point in time as to what those implications will be as it also is dependent on which political party will be in power after the next General Election.
Financial Implications: The project  (including the research project on the process for creating a Bill of Rights) currently has a budget of £45,000 for this financial year.
Equality Impact Assessment: No EIA has been conducted as on a number of issues relating to possible new rights the Commission has not yet finalised its position. Further consultation with key stakeholders will be required and an EIA would be conducted at that time.
Statutory Question: The development of a Bill of Rights will have a different impact in Scotland and Wales and careful consideration will need to be given as to how the devolved administrations should be involved in the process and how any content of a Bill of Rights takes into account differences in legal systems. This is discussed in the response.
Political Implications: Any response to the Green Paper does have significant political implications as all three major parties (Labour, the Conservatives and the Liberal Democrats) have made the development of a Bill of Rights a key element of their plans if they were elected to government in the next General Election.

It is therefore vital that the Commission develops a clear position on all the issues in order that it can provide leadership on the issues.



1.0
Position of the Commission to date
Following the publication of the Green Paper in March 2009, in May 2009 the Commission decided its five principles to the Commission's approach to the development of a Bill of Rights:
Principle 1: Any Bill of Rights should not weaken and only build the levels of human rights protection and mechanisms for enforcement under the Human Rights Act and other ratified human rights treaties.

Principle 2: The government and any future government should ensure that the process of developing a Bill of Rights involves and includes all sectors of society, ensures that the process and result creates a feeling of ownership in society as a whole, that the consultation is conducted by an independent  body, and is adequately resourced.

Principle 3: In a Bill of Rights process, the government should actively promote understanding of the Human Rights Act/ ECHR and  the rights it protects, as well as countering any misconceptions.
Principle 4: The Commission will provide leadership in the Bill of Rights process by actively safeguarding the 
minimum standards provided by the Human Rights Act, ensuring compliance with obligations under international treaties and promoting better understanding of existing human rights.
Principle 5: The Commission will use the results and recommendations for its Human Rights inquiry to inform its response to the Bill of Rights and further develop the current human rights framework.
After the May 2009 Board meeting staff worked on a detailed discussion paper with the view to submitting a response to the Green Paper. At the Board meeting on 19 November 2009 the discussion paper was due to be discussed however the Board did not have time and it was deferred to the Board meeting in December 2009. The Board did however reaffirm its five principles for a Bill of Rights and in particular the principle that any Bill of Rights must only build on the current levels of protection and mechanisms in the Human Rights Act. 

In December 2009 the Board again did not have time to give detailed consideration to the discussion paper however it was decided that, given the importance of the issues,  the Commission should decide its position on a Bill of Rights in the January 2010 Board meeting in order that a response can be sent to the government.
On 12 January 2010, the Ministry of Justice informed the Commission that it had decided that there would be a closing date for responses to the Green Paper of 26 February 2010. The reason for this in order that the government can produce a report on the responses it received to the Green Paper ahead of the General Election.

This paper should be read together with the Bill of Rights Discussion Paper (EHRC 27.06) and the Concluding Observations on the United Nations Committee on Economic and Social Rights regarding the UK dated 22 May 2009
2.0
The Commission's essential components for any Bill of 
Rights
It is suggested that the following essential components for a Bill of Rights be made clear at the outset of the response to the Green Paper (this links with Chapter 4 of the Discussion Paper and Question 2 below):

-
the level of protection and all the mechanism provided by the HRA 
be retained and not diluted in effect in any way;

-
that there are no additional limitation on rights and mechanisms 
currently provided in the HRA (including the definition of a victim);

-
that any Bill of Rights must comply with international human rights 
obligations;

-
that if any Bill of Rights is legislated for in the future, the HRA 
should not be repealed until the Bill of Rights comes into force;

-
that a Bill of Rights should contain additional rights to build on and 
improve the protection provided by the HRA;
-
that if responsibilities are included in any way in a Bill of Rights, 
individual's rights are not made in any way contingent on 
compliance with responsibilities;

 -
that there is no change in the balance between freedom of 
expression and the right to privacy.
3.0
Responses to Questions in the Discussion Paper
Question 1:
The Commission indicated in its three year Human Rights Strategy that it will provide a response to the government's Green Paper.

Should a response set out:
- our vision for human rights in the 21st century(Chapter 1)

- our principles for developing any Bill of Rights (Chapter 2)

- the key findings of the Human Rights Inquiry for the development of a Bill of Rights (Chapter 3)

- the effectiveness of the Human Rights Act and our view on the essential components of any Bill of Rights (Chapter 4 and see Question 2)

- the appropriate process for developing a Bill of Rights (Chapter 6)?

If so, should the response also go further and set out what are the rights and mechanisms that could be included in a Bill of Rights to build on the current protection provided by the Human Rights Act (Chapter 5 and see Question 3)?
It is proposed that the Discussion Paper be formulated into a written response to the Green Paper with the same structure.

Previously the government had not set a closing date to the Green Paper but in January 2010 it set a date of 26 February 2010. The government has indicated that this will enable it to publish a report on the responses it has received to the consultation ahead of the General election.

It is suggested that the Commission provide a written response in order that it:
-
provides leadership and vision for human rights in 21st century 
Britain;

- 
set out in detail the arguments and evidence why any Bill of Rights 
must only build on the current levels of protection and mechanisms 
under the Human Rights Act;

-
set out in detail the arguments and evidence relating to how 
human rights protection could be enhanced in a Bill of Rights, for 
example in relation to recognising rights for particular groups and 
economic and social rights;

-
fulfils its statutory role of promoting understanding of and 
protecting human rights;

-
fulfils its role as a United Nations accredited National Human 
Rights Institution in promoting compliance and understanding of 
international human rights obligations;
-
fulfils its commitment in its Human Rights Strategy to providing a 
written response.
As for the specific questions in Question 1:
i)  our vision for human rights in the 21st century (Chapter 1)
This is suggested to be included in the response as it sets our role and unique position to address issues relating to a Bill of Rights (mandate of human rights, equality issues and good relations) as well as the reasons why it is appropriate to have a dialogue now about a Bill of Rights.
ii) our principles for developing any Bill of Rights (Chapter 2)
This is suggested to be included as they were agreed by the Board in May 2009, have been made public and set out the framework of our required principles on the development of a Bill of Rights.
iii) the key findings of the Human Rights Inquiry for the development of a Bill of Rights (Chapter 3)
This is suggested to be included as a number of the findings of the Inquiry have ramifications to the development of a Bill of Rights including:

- support for human rights being enshrined in law to protect everyone;

- that the Human Rights Act has had a positive impact on the everyday lives of people;

- the need for leadership by the government, politicians and the Commission on human rights including by improving understanding of human rights and the Human Rights Act;

- the need to consider new rights and mechanisms such as a human rights duty and the ability of the Commission to support individuals in claims under the HRA.
iv) the effectiveness of the Human Rights Act and our view on the essential components of any Bill of Rights (Chapter 4 and see Question 2)
It is recommended that this is included in a response. See Question 2
v) the appropriate process for developing a Bill of Rights (Chapter 6)?

This is suggested that this is included in a response as the process for creating any Bill of Rights will be crucial to improve ownership of human rights and any Bill of Rights in society, to educate people about human rights, and to fully debate the implications for devolution of any UK Bill of Rights.
The response would also refer to the Commission's research project on the process for creating a Bill of Rights, for the final report for which will be published in early March 2010. This will set out the key good practice principles on the process for creating a Bill of Rights which will be promoted by the Commission to be used by whichever political party is in power after the General election. 

It is to be noted that the Conservative Party have indicated that they will produce their own Green Paper on a Bill of Rights and consult the public so the research will be an important tool if they come to power.
Question 2: 

If the board agrees that a response should include the essential components for a Bill of Rights as described in Chapter 4, does it agree that all or some of these elements should be included:

- the effectiveness of the Human Rights Act;

- non-regression from current levels of human rights protection;

- compliance with international standards of protection;

- the current enforcement mechanisms under the Human Rights Act;

- maintaining the role of the Commission with at least the same level of powers;

- properly considering and consulting on the legal and political implications for the devolved administrations.

It is suggested that a written response refers to the essential components of any Bill of Rights as the Conservative Party has indicated that it will repeal the Human Rights Act and replace it with a Bill of Rights that will alter the effect of the rights and mechanisms under the Human Rights Act which in their view has not always been effective. There is a real danger that the current levels of protection may be diminished in some ways.
In relation to the specific questions in Question 2:
i) the effectiveness of the Human Rights Act;

This is recommended to be included in a response as it provides evidence as to why the Human Rights Act has actually been effective and had a positive impact on law and policy formation.
ii) non-regression from current levels of human rights protection;

This section is suggested to be included as it sets out the reasons why and how any Bill of Rights must comply with international standards of human rights protection and how the current enforcement mechanisms under the HRA have been effective.
iii) maintaining the role of the Commission with at least the same level of powers;

This is suggested to be included in a response as a key component in the functioning of any UK human rights framework is an adequately resourced national human rights institution which has sufficient powers to promote and protect human rights.
There is a danger that after the General election there will be changes in the budget and structure of the Commission that threaten its ability to fulfil its human rights mandate.

iv) properly considering and consulting on the legal and political implications for the devolved administrations
It will be important to highlight in the response that careful and detailed consideration will need to be given to the devolution issues associated with developing any Bill of Rights. In relation to Scotland, a paper on the devolution implications of a Bill of Rights is being discussed by the Scotland Committee on 20 January 2010.
It is suggested the response should refer to the devolution implications given our statutory remit of England, Wales and Scotland and the need to present and different implications for Wales and Scotland.
Question 3:

If the Board agrees that the response should include submissions on what rights and responsibilities could be included in a Bill of Rights to build on the current human rights framework under the Human Rights Act, should the response include submissions on:

- the possible inclusion of responsibilities;

- the right to equality (constitutional right to equality);

- rights relating to particular groups such as women, children, older persons and disabled persons;

- economic and social rights;

- rights associated with criminal processes;

- good administration;

- the right to privacy;

- freedom of movement;

- improving human rights mechanisms including a possible public sector human rights duty, a provision clarifying when private bodies are carrying out public functions, entrenchment and increasing the involvement of Parliament.

The Green Paper consults on what further rights and responsibilities beyond the HRA should be included in a Bill of Rights. The Conservative Party has also indicated that it also wishes to consult on what further rights and responsibilities should be in a Bill of Rights such as strengthening the right to privacy and a new right to trial by jury.
A response to the Green Paper provides the Commission with an opportunity to engage with and lead the debate on whether further rights and responsibilities should be incorporated in a Bill of Rights. It is important that the response indicates:

- the deficiencies of the government consultation on what further rights and responsibilities could be included;

- its position on an issue where that has been agreed (eg right to equality);

- where it has not agreed a position, the sorts of issues that the government needs to further consult on and the work the Commission will be doing to engage in the debate.
In relation to the specific questions in Question 3:
i) the possible inclusion of responsibilities;

It is suggested that the response discuss the possible inclusion of responsibilities in a Bill of Rights as this is a key aspect of the government's consultation, as well as previous comments by the Conservative Party. The government also recently published research considering the place of responsibilities in other jurisdictions' Bills of Rights. It should however be made clear that individual's rights should not in any way be made contingent on the fulfilment of responsibilities.
It is also important that the Commission engage in this issue given our duty to promote mutual respect and good relations between groups. This links with the notion of the responsibilities we owe each other in respecting each others' human rights. The Commission is therefore best 
placed to work on how responsibilities could be woven into the fabric of a Bill of Rights.
ii) the right to equality (constitutional right to equality);

It is suggested that the response include this section as the Commission has an established position on the need for a right to equality in any Bill of Rights, having worked on this issue in the context of the Equality Bill. This links the work of the Commission between equality and human rights.

It is also suggested that in referring to the right to equality, the right to dignity and respect are discussed. This links to our duties under section 3 of the Equality Act to encourage a society where there is "respect for the dignity and worth of each individual" and "mutual respect between groups".
iii) rights relating to particular groups such as women, children, older persons and disabled persons;

It is suggested  for a number of reasons that the response discusses the possible need for the rights of particular groups to be incorporated in a Bill of Rights. 

Firstly, international Conventions recognise the need to protect the human rights of particular groups such as women, children, and disabled persons given that they are often more vulnerable to human rights abuses. An important issue is whether incorporation of particular groups' rights in a Bill of Rights would help further the implementation and enjoyment of those groups' rights.
Secondly, many of the issues relating to the human rights of particular groups such as women, children, disabled persons, ethnic minorities and older persons link to our work on eliminating discrimination and promoting equality for those groups. This means it is important for the Commission in fulfilling its equality to discuss whether there is the need for rights of particular groups.
Thirdly, it provides the Commission with an opportunity to conceptualise the way in which rights for particular groups could be embedded that focus on common human rights obligations of:

- freedom from violence, hatred and exploitation;

- participation to society;
- family and social life.

In relation to children's rights there is a need to consider whether specific rights in the Convention on the Rights of the Child but are not reflected in the HRA should be incorporated in a Bill of Rights to better protect children's rights. These include rights such as the best interests principle and the right to be heard. 

iv) socio-economic rights;

It is suggested that the response  discuss whether and how socio-economic rights should be incorporated in a Bill of Rights in the manner in the discussion paper but that the Commission does not take a definitive position on whether it supports inclusion of socio-economic rights in a Bill of Rights for two reasons:

- the scope of the consultation on socio-economic rights is too narrow; and

- the Commission has not had an opportunity to determine its position and will need to discuss this at board level and consult with stakeholders. 

It is suggested that a separate paper be developed for the Board to discuss socio-economic rights in more detail and in order to decide whether it thinks socio-economic rights be incorporated in any Bill of Rights and if so to what extent should they be justiciable.

However it is suggested that the response discuss the possible inclusion of socio-economic rights for a number of reasons:
- to highlight that socio-economic rights have equal status and are interdependent to civil and political rights;

- to indicate that in Britain significant concerns remain on the extent of enjoyment of socio-economic rights including the right to an adequate standard of living, education, health and housing;

- to indicate the board range of options of how socio-economic rights could be incorporated in a Bill of Rights;

- to dispel certain myths about socio-economic rights, including highlighting how socio-economic rights are being legislated for and considered by the courts.
In relation to the last point it is proposed that the response expand on the discussion paper and include more detail on: how socio-economic rights are increasingly being embedded in our legislative  framework and capable of judicial interpretation; and how socio-economic rights in other jurisdictions have been applied in practice.

Socio-economic rights in Britain
It is not correct to say that courts do not play any role in the decisions about socio-economic rights.  
The courts already play a key role in making decisions about socio-economic rights in judicial review cases concerning the State's various statutory duties in areas such as education, mental health and social care, and housing. 

In addition certain aspects of socio-economic rights have been interpreted by the courts in the context of the Human Rights Act. For example the right to housing of Gypsies and Travellers has been considered in a number of cases relating to the article 8 right to family life and the article 14 right to non-discrimination.
 The right to education has been considered as it is also a right under Protocol 1, Article 2 of the European Convention of Human Rights.

The government has also made a series of recent legislative proposals that will increase judicial scrutiny of issues relating to socio-economic rights. For example, the Equality Bill seeks to introduce a socio economic duty which will require key public authorities to have "due regard" in deciding how to exercise its functions to "reduce the inequalities of outcome which result from socio-economic disadvantage." Although this does not provide a private cause of action, a claim would be able to be brought by judicial review to challenge whether a public authority has complied with the duty in a similar way to the equality duties. 
The socio-economic duty links with the right under article 11 of the International Convention on Economic and Social Rights to an adequate standard of living and to be free from poverty.

In addition the Child Poverty Bill is currently passing through parliament and also creates a duty on local authorities to make arrangements to promote cooperation to reduce child poverty in the area. In addition the Secretary of State is required to produce a strategy to reduce child poverty, set targets and report on progress on the targets and strategy. 

This again links with the right to an adequate standard of living under the ICESCR and the issue of child poverty was one of the main areas of concern of the Economic and Social Committee during its examination of the UK government in May 2009.
The conduct by the Secretary of State would be capable of being judicially reviewed but only to a limited degree, for example where they failed to produce a strategy within the timeframes. The Joint Committee on Human Rights have stated that this strikes the right balance between ensuring the government retains a discretion in how its uses its resources while giving the courts a limited role in scrutinising the conduct of the government as to whether they have complied with their duties.
Application of socio-economic rights in other jurisdictions
The model of socio-economic rights provided in the South African Bill of Rights demonstrates how courts can play a role in the implementation and interpretation of socio-economic rights. The provisions in the Bill of Rights do not permit individuals to bring a claim of a breach of socio-economic rights but courts can interpret the reasonableness of the State's actions in achieving the progressive realisation of those rights.
Right to health 

In Minister of Health v Treatment Action Campaign
 the Court

considered a challenge to the failure of the South African government to make available the anti-retroviral drug neviropine, which would prevent the transmission of HIV from mothers to babies. The Court found this to be an unreasonable denial of rights to healthcare and to children's healthcare under sections 27 and 28 of the Constitution.

In reaching this conclusion, the Court took account of the reliable evidence available, both nationally and internationally, that neviropine 
was safe; the minimal cost, which was well within the State's resources, of making the drug widely available; and the fact that its prescription did not involve complex additional training for healthcare staff. The Court ordered the removal of restrictions on the availability of neviropine, and the taking of reasonable measures to extend testing and counselling facilities throughout the public health service, to facilitate and expedite the use of the drug.

Right to housing

In the Modderklip case
, the South African Court of Appeal held that the state breached its constitutional obligations regarding the right to adequate housing by failing to provide alternative land to vulnerable occupiers of land that were to be evicted. 
A somewhat similar issue arose in the UK in the case of Limbuela
. It was  a HRA claim relating to the policy of the government to refuse asylum seekers accommodation and other support if they had not sort to claim asylum on entry to the UK. This left many asylum seekers destitute and living on the streets. The House of Lords found that this breached their right under article 3 of the ECHR not to be subject to inhumane and degrading treatment.
v) rights associated with criminal processes;

It is suggested that the response address possible additional rights associated with criminal processes to reflect developments in modern British society, or particular traditions. These include the right to trial by jury (which is a common law tradition in England and Wales), victims' rights and rights provided under international law.
In relation to trial by jury, a recent case indicates concerns. It has been decided that the criminal trial for armed robbery of John Twomey, Peter Blake, Barry Hibberd and Glen Cameron will not be by jury as there was a risk of jury tampering. It is the first time in 400 years that a major criminal trial is being conducted without a jury.
 It is also important to point out that the ECHR does not provide a right to trial by jury.
In relation to rights provided under international law, Optional Protocol 7 of the ECHR provides a right of appeal in criminal matters, the right to 
compensation for wrongful conviction and the right not to be tried or punished twice. The government is taking steps to ratify this Optional Protocol. Lord Lester  has tabled amendments to the Equality Bill relating to equality of spouses which the government has indicated it will support and are the last barrier to ratification. It would therefore be appropriate to note the positive steps the government has taken and urge ratification as soon as possible.
vi) good administration;

The government consults on whether there should be a right to good administration. This is a concept already embedded in some ways in the functions of government. It requires public bodies to follow decision making processes which are lawful, fair, transparent and accountable.
This issue does not appear controversial and it is suggested that the Commission should support the inclusion of a right to good administration in the response.

vii)  the right to privacy;

It is suggested that the response discuss this right and whether it needs reform as it is an important area of work the Commission is developing. In addition the response should state that in any Bill of Rights, the right to freedom of expression should not be weakened in any way by the right to privacy.
The Commission has commenced a research project scoping the current protections and gaps in relation to informational privacy, and potential future  actions for the Commission.  This will include a seminar  in February and round table of experts to consider issues. We anticipate the findings of this research will be available  to the Commission by June 2010. We are also currently considering whether we should take a more proactive role in the run up to the election and the early stages of the new government in the debate around privacy protection, including whether along side or at the end of  our research project we should endeavour to set up some more formal discussion with key actors as to how to develop a right to privacy and what it should look like.

viii) freedom of movement;

It is suggested the response should refer to this issue. It relates to rights such as the right not to be expelled and the right to enter one's country. The Commission already has a position on this issue as some of these rights are contained in Optional Protocols 4 and 7 of the ECHR which the Commission has called on the government to ratify previously.
ix) improving human rights mechanisms including a possible public sector human rights duty, a provision clarifying when private bodies are carrying out public functions, entrenchment and increasing the involvement of Parliament.

It is suggested the response should refer to these issues as they relate to the improvement of the human rights mechanisms under the Human Rights Act. In particular:
- the Commission concluded in the Human Rights Inquiry that the government should consult on the need for a human rights duty on public authorities;

- the Commission has an established position on the need for the meaning of private bodies carrying out public functions to be clarified under the Human Rights Act;
- better entrenchment of a Bill of Rights is a crucial issue relating to the constitutionality of human rights legislation and whether it needs to be better protected from amendment;

- there a number of ways the role of parliament could be enhanced which are worth highlighting as issues to be considered.
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