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Equality and Human Rights Commission

Draft Minutes of the Fifteenth  Meeting 

of the Disability Committee
Wednesday 11 November 2009
EHRC office, Optima Building
58 Robertson Street, Glasgow G2 8DU

1.30 pm - 4.30 pm
Present

Committee Members:
Saghir Alam 

Alun Davies  (AD)  (Deputy Chair)
Andrew Lee 
Diane Mulligan
Liz Sayce
Mike Smith

Bob Benson (ex-officio, Scotland Committee)
Rhian Davies (ex-officio, Wales Committee) 
Staff:
Zena Ambrose (Senior Press Officer ) -  item 3 (by video link)

Nony Ardill (Senior Lawyer) - item 5 (by video link)
Nonie Benson (Disability Programme Assistant)
Sara Brunet (Legal Directorate) - item 7 (by video link) 

Neil Crowther (Disability Programme Director)
Mary Cunneen (Senior Lawyer) - item 8 (by video link)

Anna Henry (Head of Social Analysis) - item 6 (by video link)

David Mullaney (Interim Head of Buildings) - item  (by video link)

Chris Oswald (Head of Policy & Parliamentary Affairs, Scotland)

Rosemary Palmer (Commissioners Office - Minutes)
Thelma Stober (Director, Corporate Law and Governance)

John Wadham (Group Director, Legal) - Item 5 (by video link)
Agenda Item 1 - Welcome, introductions and apologies for absence
EHRC/DC15/1.1
 
Alun Davies (AD) welcomed everyone  to the meeting and introductions were made.  
EHRC/DC15/1.2
 
Apologies for absence had been received from  Trevor Phillips, Neil Kinghan, Neil Wooding and Sally Greengross.
EHRC/DC15/1.3

The Chair said that he wished to update the Committee on certain matters, as follows:
a)
Recruitment of new Chief Executive Officer

AD had been involved in this process. It was hoped that an appointment could be made by the end of November.

b)
Recruitment of new Commissioners, including Disabled Commissioner to  chair Disability Committee

Interviews had taken place.  It was hoped announcements would be made about the successful candidates at the end of November.

c)
Recruitment of new Disability Committee members

Six applications had been received so far. The closing date was 24 November.   Interviews would take place on 15 and 16 December. 

d)
Staff Support for Disability Committee

The Committee had recently been informed that Neil Crowther, Director of the Disability Programme, had agreed to be seconded to direct the EHRC Human Rights Strategy for six months.  There was an internal recruitment process underway to appoint an Acting Director of Disability Programme.   It had been agreed that a representative of the Disability Committee would be an observer during the interviews.  AD would be in contact shortly with a member of the Committee to ask them to take on this important role.

Action  A:  

AD to ask member of DC to act as Observer at interviews for Acting Director of Disability Programme.

It was noted that Neil Crowther would still be responsible for Health and  Social Care issues.    He had already started some work on the Human Rights Strategy,  as the document had been launched this week.   
AD thanked Neil Crowther on behalf of the Committee for all he had done in the last two years, and the support he had given to AD.
e)
 Final Committee Meeting for Deputy Chair

AD reminded the Committee that this was his last formal meeting, both as  Deputy Chair and as a member.  He would be standing down at the end of December.   He expressed strong thanks to the committee and the three members of staff who supported it for their support and work during his year in the chair role. 

Agenda Item 2  - Declaration of interests

EHRC/DC15/2.1
  
The usual declarations of interest were made. In addition, Rhian Davies said, in connection with EHRC Grants,  that her employer, Disability Wales, had submitted an application for funds.  
Agenda Item 3 -  Safety and Security of Disabled People - Possible Inquiry into Disability-Related Harassment
EHRC/DC15/3.1       The Director,  Disability Programme,  was able to update the Committee on work on this subject. He took the opportunity to introduce Zena Ambrose, Senior Press Officer, who was leading in the Media Team on this topic.

EHRC/DC15/3.2
     The Committee had received a paper by the Director, Disability Programme, in advance, outlining the proposal to conduct an Inquiry into Disability Related Harassment.  This was a follow-up to the EHRC Report on Safety and Security for Disabled People published in April,  and the publicity surrounding the death in September of Fiona Pilkington and her daughter Francecca, who had a learning disability.   
EHRC/DC15/3.3

The Director said that there were three ways in which the Commission had intended to follow up its work on disability-related harassment; through making grants to organisations that  promoted independent advocacy, through legal interventions and by a thematic review of the work of public authorities, which had a duty to reduce harassment.      Following these two deaths,  events which attracted widespread media coverage, the EHRC had announced in a press release that it was to ask Hinckley and Bosworth Council to provide evidence that it was compliant with its legal duty to eliminate disability-related harassment.  
EHRC/DC15/3.4

Any action to be taken would need to be proportionate and consistent.  In view of the Pilkington case, it was now thought that an Inquiry would be more suitable than a general review of the work of public authorities.   The Director had obtained a paper from Legal Directorate staff,  outlining the possible Terms of Reference, which he was able to table at the meeting of 11 November, for discussion and comment.  This paper would also be discussed at the meeting of the Legal Committee on 12 November.  

EHRC/DC15/3.5

AD thanked the Director for his work on this area. He asked Committee members for their general views on the proposed inquiry and also any comments on the draft terms of reference.    The Committee members  were  unanimously in favour of an inquiry into Disability-Related Harassment.   They  also noted that the different  legal provisions for the three countries across GB would need to be co-ordinated to achieve maximum impact. 
EHRC/DC15/3.6

During discussion of  the draft Terms of Reference, the following points were made:

· the reasons for the possible exclusion of workplace-related harassment  should be explained
· if employment were included, it would be of particular importance to include learning disability and mental health issues

· would it include all ages, eg school children and students? 

· it should include association with family and friends

· so-called  'low-level crime' developed easily  into 'high level  crime'.   
· there was a pressing need to enforce legislation  as there were so many  shocking cases 

· it would be important to be clear at start on options for learning v enforcement, to avoid difficult internal debates  on next steps later  in the Inquiry 

· it would be good to emphasise solutions, but be ready to take action if necessary
· there would be a need for several evidence pools, not just one 
· it would be important to obtain a lot of evidence - including from police forces. 
· it would be useful to have  public hearings and to include evidence from the police and victim support organisations

· prosecutions should be considered, as  heads  of public bodies should be accountable 
· good media coverage is needed, which included protection and support for any individuals who came forward with their stories.
DC15/3.7
 The Director, Disability Programme, thanked the Committee for their comments. He said it would be necessary to align the Terms of Reference  with the legal basis from which the EHRC would take action, eg the Disability Equality Duty.    Criminal law would  probably not be within remit of inquiry and therefore it would not be for the Commission to say when there should be prosecutions.  Additional points could be emailed to AD by Monday.  Mike Smith, as the Disability Committee's representative on the Legal Committee, would ensure these comments were put at the Legal Committee meeting the next day.  
DC15/3.8

The Director, Disability Programme, said that while it was formally the responsibility of the Legal Committee to authorise Inquiries, given the subject matter, the Disability Committee must be properly involved and in particular, the appointment  of  the Chair of Inquiry and the membership of Inquiry Panel must come before the Disability Committee  for approval. 

DC15/3.9

It was agreed that Mike Smith would be briefed by the Director of Corporate Law and Governance on the role of the DC in this matter.  
Action B:  
Director, Corporate Law & Governance, to brief Mike Smith on role of DC in Inquiry.
Agenda Item 4 - Possible Enforcement Action in relation to Disabled Prisoners
EHRC/DC15/4.1       The Director, Disability Programme, introduced this paper.   In addition to paper 15.02, an additional paper which would be discussed at the Legal Committee the next day, had just been tabled.   This paper update those concerned on Counsel's advice just received.  That advice was that a section 24 injunction would not be appropriate.   This was because the National Offender Management System (NOMS) had drawn up a suitable set of policies.  The fault lay with particular prisons in not implementing the policies.   

EHRC/DC15/4.2

Instead, Counsel  recommended writing to the worst-offending prisons, highlighting the Commission's concerns about potential breaches of legislation.     If such letters did not result in the desired action, the Commission could issue an Unlawful Act Notice.  The paper outlined a four-pronged approach recommended by Counsel. 
EHRC/DC15/4.3

The Committee noted the contents of both papers. 
In discussion, the following points were raised:

· Why were the policies drawn up by NOMS  not being put into practice? 

· Why did not all prisons have their own disability equality scheme? 
· Did the proposed work include private prisons?
· Why were Juvenile Detention Centres not included?
· More research was needed on all prisons.

· How much evidence was there on disabled prisoners that was not specifically Learning Disability or Mental Health related? 

· The omission of any reference to behavioural impairments, such as autism or ADHD should  be corrected.
· It was important to remember that disabled prisoners from  BME  backgrounds faced particular issues
· It might be best to identify either specific prisons or specific issues (eg health, education provision) that needed to be investigated, in order  to be better focussed on the areas of most concern.  It could include vocational and employment opportunities, as having  a job or occupation is key to not re-offending on release. 

Agenda Item 5 - CPS Consultation on prosecution in relation to assisted suicide
EHRC/DC15/5.1

The Group Director, Legal, introduced this paper.  The issue of under what circumstances members of the public should be prosecuted (assuming sufficient evidence) for assisting another person to commit suicide (such assistance is currently illegal, although does not always result in prosecution),  was complex, sensitive and controversial.   The EHRC had not yet taken a position on this. Following the case of Purdy, the CPS was consulting on policy.    Questions to be considered including how to protect the human rights of the person who was most 'vulnerable', ie the person who was contemplating suicide.  For example, was the person being given enough support, and were they clear about what they were doing?    He wished to hear the comments of Disability Committee members on this important area.
EHRC/DC15/5.2

In discussion, the following points arose:

· Committee members were disturbed at the inclusion  on page 3, section 19 (6), and elsewhere,  of a reference to the person having a severe and incurable physical disability.  This suggested that the life of a disabled person (who was not terminally ill) was automatically worth less than the life of a non-disabled person. 
· The statement on page 3, section 19 (3), was noted.   It was commented that overall, it was whether the person had the mental capacity to make the decision that was the crucial factor.
· The statement on page 5, section 21 (5), was noted. This said that if the 'suspect' was motivated  wholly by compassion,  this was a factor against prosecution.   A committee member said that many actions could be motivated by compassion, but this did not necessarily mean that the action was morally acceptable or legitimate.

· The statement on page 5, section 21 (10), was noted. This referred to the need for the victim to have pursued to a reasonable extent recognised care and treatment options.     It was noted that such care and treatment options did not always exist, or were difficult to pursue, and therefore this justification for non-prosecution was weak.

· The statement on page 4, section 19 (14), was noted.   This referred to assistance being provided by someone who was paid to provide care for in a residential setting.  This point should be higher up the list of important factors leading to prosecution.  

· The statement on page 4, section 19 (15), was noted. This referred to the person providing assistance being aware that the suicide was going to happen in public.  The serious public impact of such an event was such that this factor should also be higher up the list of those leading to prosecution. 

· It was noted that generally it might be hard to obtain evidence for prosecution even though there were suspicious circumstances.

· Generally in the media, the prevailing view was that death was OK;  but this ignored the fact that for most disabled people, especially those with learning disabilities, support was needed to have a good quality of life, rather than support to  end one's life.
EHRC/DC15/5.3

The above points were the unanimous views of the Committee on this issue, which was of particular significance to disabled people.

EHRC/DC15/5.4

The Group Director, Legal, thanked the Committee for their comments.    Nony Ardill, Senior Lawyer, would draft a response and circulate it to the Committee for their comments by the end of November.    The final draft would be sent to the Group Director, Legal, AD and Nony Ardill for agreement. If necessary, an emergency telephone conference of Disability Committee members would be arranged to discuss the issues further.     If there was a consensus, the EHRC would send a response to the CPS. 

Agenda Item 6 -  The Equality Measurement Framework and Triennial Review
EHRC/DC15/6.1

The Head of Social Analysis introduced this paper.   The EHRC had a legal responsibility to produce a report every three years on how far progress was being made on improving equality in different sections of society.   It was planned to publish the first Triennial Review in October 2010.   
EHRC/DC15/6.2

In discussion, the following points were raised, and received the response outlined by the Officer.
· Why were the list of freedoms in the appendices not linked to the various human rights frameworks?   The Officer said that work was underway on Human Rights indicators to add to the Framework.
· What mechanisms would be used to contact people in 'hard to reach' groups?  The Officer said that the call for evidence invited stakeholders to make contact with the EHRC in a variety of ways, eg by phone, or requesting face to face meetings, to ensure they could submit evidence in an accessible way.   All the organisations on the EHRC stakeholder database had been contacted.  She was happy to hear from Committee members about any organisations they thought should be contacted.
· What was meant by 'vulnerable' groups? Disabled people did not like to be described as vulnerable.  The Officer said that in this context, the meaning was  'vulnerable to human rights abuses', and referred to those groups protected under human rights law, ie homeless people, gypsies and travellers.   
· Would the 'call for evidence' be made in alternative as well as standard formats?   The Officer said it would be available in other formats.
· Was the triennial review linked to an evaluation of the EHRC itself?  Would it be possible to show how the EHRC had influenced things?
Would general concepts such as the 'Balanced Scorecard' be used in this process?   Would there be consideration of how society's needs were being met, or was it based entirely on individuals?  If the benefits to society could be shown, this would be helpful in showing that the EHRC and the Triennial Report represented good value for money.   In response, the Officer said that the Measurement Framework focussed on individuals and was designed to measure their experience of inequality.
· Could specific points on employment, such as pay, progression, pay gaps be included, and whether people were able to take up public office?  The Officer said that these were reflected in the current measures.
· Would it be possible to analyse the data by ethnic group and by impairment?  The Officer said that where possible, this would be done, but as the Framework drew on major datasets, this was currently limited to what was collected by others.   Staff were also working on relationships with data providers to try to encourage collection of data which would allow analysis at this level.
· How would people with a learning disability find out how to contribute to this work?   The Officer said that she recognised the people with a learning disability were often missing from major surveys, so the work staff were doing with data providers would include this issue, to encourage them to make surveys accessible to all.  However, in addition to the Framework, the other EHRC research projects would enable  the Commission to build evidence about other groups who were often missing from surveys, using other research methods such as focus groups.
· How would the data be collected?  Would consecutive year figures be consistent or could they give distorted information in some instances?  The Officer said that the data used in the Framework would be analysed to make sure it was comparable.
EHRC/DC15/6.3

The Director, Disability Programme, and the Head of Social Analysis noted these comments and questions.   The purpose of the Triennial Review was to produce a 'state of the nation' report on equality trends, but not to measure the achievements of the EHRC.  
The call for evidence would involve contacting a range of stakeholders.  The word 'vulnerable' referred to groups of people such as homeless people, travellers and prisoners and did not refer to any people covered by the six  'strands'.  
EHRC/DC15/6.4

Officers said that the information obtained would certainly influence the next three-year strategic plan of the Commission, enabling it to have specific goals which were measureable.  Further work was underway to add more indicators to the Framework, which would measure Human Rights and Good Relations.      The Equality Measurement Framework could show trends over time but could not show the cause of those trends.   The causes would  be analysed separately by staff, for example through  our research and policy departments.     The EMF was not intended to be used  to evaluate projects.  It was hard to attribute changes in society to any one cause, but can be used to set goals.

EHRC/DC15/6.5

It was agreed that because of time pressures on the agenda, the Head of Social Analysis would respond to the other questions by email after the meeting and these responses would be included in the minutes.
Action C:
Officer to supply additional information to Minutes Secretary for inclusion in minutes.

Agenda Item 7 -  Update on Single Equality Bill
EHRC/DC15/7.1

The Legal Officer, Sara Brunet, introduced this paper, and a later  paper to be sent to the Board Meeting of 19 November.  The report stage might be as early as 23 or 30 November.  Due to pressures on the Bill's timetable, there was little opportunity for further amendments  and after internal discussions, it was proposed not to suggest any amendments for consideration in the Lords.   AD had spoken to the Chair of the EHRC about this who had assured him that any matters regarded as essential by the Disability Committee would be  noted at the Board Meeting.    AD asked the Committee to consider carefully the analysis of this paper, and let him, Mike and Diane know by Monday of any specific points to be raised at the Board Meeting.   
EHRC/DC15/7.2

In the meantime, it was agreed that the following points were of vital importance to disabled people:
· the right to employ a disabled person under specific conditions

· reducing the use of pre-employment questionnaires
· enabling people with a learning disability to have the necessary advocacy report

· to maintain the current aspects of the Disability Equality Duty

· to ban discrimination against people with previous, not current, addictions to drugs and alcohol

Agenda Item 8 - Update on Three-Year Legal Strategy
EHRC/DC15/8.1          Mary Cunneen, Senior Lawyer, described work undertaken so far in developing the Commission's three-year legal strategy.  After discussions at Senior Management Team, it had been decided to limit this to the work of casework and litigation only. This was because the areas of Legal Policy and Enforcement were covered in the Commission's overall Strategic Plan which had already been agreed.

EHRC/DC15/8.2          This new Legal Strategy would be discussed at the Legal Committee on 10 December.  The Officer wished to discuss with the Disability Committee how to ensure that their views were known at an early stage, and how best to engage with disabled stakeholders.  

EHRC/DC15/8.3          Mike Smith, the representative on the Legal Committee, said that he would appreciate seeing the new legal strategy paper as soon as possible, so he could check the views of other Committee members in advance.  He would discuss with the Senior Lawyer when this was likely to be.
Agenda Item 9 -  Oral Update on Access Issues at 3 More London Office 
EHRC/DC15/9.1

The Interim Head of Buildings joined the meeting by video link from Manchester.  The Committee was particularly concerned that the changing bed which had been obtained for the accessible toilet was not placed in that room, but in the first aid room.  The Head of Buildings explained that the initial plan was to order a bed that could be fixed to the wall and folded down, but this was not feasible.   The free-standing bed then ordered did not allow enough space for a wheelchair user to move around.   It was therefore placed in another room and a notice put on the door to indicate how to ask for it.
EHRC/DC15/9.2
 
The Officer agreed this was not satisfactory. The notice would be changed so it was clearer how to arrange for the changing table to be moved into the area.
Action  D:
Facilities staff to produce revised notice for accessible toilet.
EHRC/DC15/9.3

The Committee said that it was still difficult to be sure of obtaining a parking space when required for a disabled driver. The Officer said under the EHRC lease, only two disabled parking bays were allowed, which were both in use by disabled staff.  Extra spaces might be available on a day to day basis on the goodwill of the landlord, but none were available to lease.
EHRC/DC15/9.4

The Committee said it was also still difficult for wheelchair users to gain entrance to the front of the building unless they were accompanied by a non-disabled person.  The standard side-doors were usually kept locked from the outside so they did not open accidentally in high winds or heavy rain. This meant disabled people had to attract the attention of one of the reception or security staff which was difficult.  

Action  E:  
Interim Head of Buildings to  follow up.

Agenda Item 10  - Oral report on Board Meeting, Legal Committee Meeting and Grants Committee Meeting
EHRC/DC15/10.1
Saghir Alam gave an oral report on the September Board Meeting and the telephone conference Grants Committee.  Mike Smith gave an oral report on the October Legal Committee.  It was noted that about half of Legal Committee business concerned Disability cases.  An approach to covering legal work which acknowledged the full range of powers of the Disability Committee was still needed.  
Agenda Item 11 - Approval of minutes of meeting  on 15 September 2009

EHRC/DC15/11.1     A few changes for accuracy  were agreed, and subject to these changes being made, the minutes were agreed as a correct record.
12
Comments on papers circulated for information

a)
Key Disability Achievements

DC15/12.1

It was noted that no critical comments had been received to date on the Disability Committee workplan.   The new Guidance on the Specific Duties (paragraph 10) would be sent to the Committee.
Action  F: 

Send on new guidance on DED to committee members.

DC 15/12.2

The Director said in response to questions that work on the UN Convention was continuing. An update paper would be prepared or the next meeting.  

Action G:  

Paper on UN to be prepared for next meeting.

DC15/12.3

The Director  would ask how much work was being done on monitoring the contents of the renewed Disability Equality Schemes due in December. 

Action H: 

Director to make enquiry on work on new DED schemes.

b)
Party Conference Report

The report was noted.
c)
Regional Report

The report was noted.     It was agreed it would be useful to have this as an agenda item for the next meeting, in order to understand the role of the Regions within the strategy and communication plan of the EHRC.
Action  I: 

Arrange Regional item for future meeting.
d)
Actions Arising Update

The following items were agreed:

i) 
With reference to Agenda Item 4 of the September meeting (ILiS funding application),  it was reported that  this had been resolved  in subsequent correspondence.     As the Disability Programme Director had said at the time, a decision at the November meeting would have  been too late for implementation of the plan of work by the ILiS staff. Therefore the Director had initiated correspondence by email with members of the Committee to discuss the matter in more detail.  The staff of ILiS had produced an updated paper giving more information which answered the questions of the Committee expressed at the September meeting.   Following email discussion on 23 and 24 September, all committee members were in agreement that £17,500 should be available to ILiS from the Disability Committee budget.
ii)
The link to the response to the GEO Consultation on the Specific Duties would be circulated
iii)  
An Update paper was requested on  the Helpline for the February 2010  Committee Meeting, which is in hand.
iv)
The Report   'From Safety Net to Springboard' would be followed up via the Business Plan.

v)
The Green Paper on Social Care  would be followed up by Mike Smith.

Agenda Item 13
  Any other business
EHRC/DC15/13.1
There being no further business,  the Chair thanked members for their attendance and closed the meeting.
Date of next meeting:  Tuesday 9 February 2010 at 3 More London office.
Lunch: 12 noon - 12.45 pm.

Meeting:  12.45 pm - 5.00 pm

Contact on minutes:  
Rosemary Palmer, Commissioners Services Officer 

rosemary.palmer@equalityhumanrights.com
tel 020 3117 0224
1

