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Who we are and what we do

The Equality and Human Rights Commission (the Commission) was established on 1st October 2007. We are here for the 60 million people of Britain and Parliament has set us the task of:

1 Protecting and promoting equality;
2 Protecting and promoting human rights; and

3 Ensuring good relations.

Introduction

1. The Commission strongly welcomes the Government's landmark Equality Bill which we believe will ensure that Britain is well placed to find and support the talent we need to drive our economic recovery. Overall we think the Bill is well framed and proportionate and will help unblock some of the systemic problems that get in the way of equality for everyone in Britain. We believe the Bill will ease the burden on employers of complying with equality legislation, and the single duty will make it easier for public bodies to tailor public services to meet their communities' needs. 
2. We are particularly supportive of the following measures: 

· extension of protection from age discrimination in goods, facilities and services;

the duty to consider socio-economic disadvantage;

the new single public sector equality duty (PSED), including the extension to the new grounds;

measures to tackle the gender pay gap;

power to ensure that procurement is a lever to tackle inequality; 

extension on positive action

· Removal of the list of ‘normal day to day activities’ from the definition of disability; and
· Simplifying the law by including a single trigger for reasonable adjustments

Definition of disability: long term - clause 6


Amendment 114

Clause 6, page 5, line 4, leave out ‘and long-term’.

The Commission is extremely supportive of the above amendment which would ensure that those with short-term conditions, particularly mental health conditions such as depression, who find that they are the subject of discrimination have the protection of the bill. 

Although the Commission welcomes the removal of the list of ‘normal day to day activities’ from the definition of disability in the Bill, we are concerned that the clause repeats the requirement that the effects of an impairment are long-term.
Doing so risks limiting the value of the legislation in addressing discrimination faced by people with short term or fluctuating impairments - especially mental health conditions – and therefore the contribution it is able to make to wider policy objectives including reducing the flow of people onto Employment and Support Allowance (previously Incapacity Benefit).  

The requirement that an impairment be “long term” has led to difficulty for those with short term but severe conditions who have been subjected to less favourable treatment but who have, because their condition was short term, been unable to meet the definition of disability. For example, the Disability Rights Commission (DRC) in its review of the Disability Discrimination Act (DDA) (2002), concluded that the long term requirement was proving a persistent problem for people with depression and anxiety disorders. In a DRC case a man who had attempted suicide and had his job offer withdrawn as a result was held not to be disabled because he could not establish that the substantial effects of his depression were likely to last 12 months or more. 


We are also concerned that this 'long term' requirement  is problematic for employers who have to determine whether or not an individual is a disabled person within the meaning of the legislation. A removal of this requirement would provide greater certainty as once an impairment was established, and a more than minor or trivial effect was demonstrated, the duty not to discriminate (including the duty to make reasonable adjustments) would arise.  


The definition of disability is the “passport” to the protection afforded by the Bill. It is important that it does not exclude those who require this protection. In addition, it is important for those with rights and responsibilities that  the provisions – and the means of establishing definition of disability - are as clear as possible.

Perceived disability - clauses 6, 13, 18, 24
Amendment 166

Clause 6, page 5, line 19, at end insert—

‘(4A) Where reference is made in this Act to a person who is perceived to have a disability (B), the reference is taken to apply to this person whether or not the perceived impairment has a substantial and long-term adverse effect on B’s ability to carry out normal day-to-day activities.’.

The Commission supports the Disability Charities Consortium's call for the Bill to clarify that for cases involving discrimination based on perception of disability, it is the defendant’s motivation for the discrimination that matters, not whether or not the claimant meets the legal definition of disability.
As well as the above amendment, the Commission also supports amendments 168, 169 and 175 which would ensure that anyone discriminated against because of a perceived disability is effectively protected under the law. 
Association and perception

Amendment 222

Clause 13, page 9, line 6, at end insert—

‘(1A) This section applies to a person (B) who is perceived by A to have a protected characteristic, regardless of whether B does in fact have that characteristic.

(1B) This section applies to a person (B) who has an association with a person who has a protected characteristic.’.

The Commission would also like to see express protection from discrimination based on association and perception generally, on the face of the Bill. This would make it clearer that discrimination against someone because they are perceived to have a protected characteristic, or because they are associated with someone who has that characteristic, is prohibited.  Protection from discrimination because someone is perceived to be (or is associated with someone) of a particular racial group, sexual orientation or religion or belief is currently prohibited in some areas, and so there is a risk of regression if ‘because’ is interpreted by the courts as not including perception (or association). Also, prohibiting discrimination on grounds of perceived gender reassignment is potentially of significant benefit to those who currently do not live full time in their preferred gender (about 40% of transgender people) or who do not intend to undergo gender reassignment, but who nevertheless experience discrimination on grounds of their gender identity.
We remain concerned that clause 13 (1), read with clauses 5 – 12, may not, on normal reading of those provisions, be understood as prohibiting discrimination against people because they associate with someone with a protected characteristic, nor where they are (wrongly) perceived as having a protected characteristic. These important protections are only set out in Explanatory Note 71 which we do not believe is adequate, as Explanatory Notes “do not form part of the Bill and have not been endorsed by Parliament... They are not, and are not meant to be, a comprehensive description of the Bill’.
The recent European Court of Justice decision in the Coleman case
 has made it clear that discrimination by association is prohibited on grounds of disability under European law, which also applies to sexual orientation and religion and belief and age. In the Commission's view, European gender equality law also requires discrimination on grounds of association and perception to be prohibited. Whilst courts are required to read domestic legislation consistently with EU law, it would avoid unnecessary legislation, if this was set out on the face of the Bill.
Direct discrimination - Clause 13 

Amendment 7

Clause 13, page 9, line 5, leave out ‘because of’ and insert ‘on grounds of’
The Commission welcomes this amendment as we are concerned that the use of the word ‘because’ in clause 13 may raise the threshold for proving discrimination claims. Further, we would like to ensure that there is no risk of regression.
The use of the word 'because' in the Bill indicates that it would have to be established that the discriminator consciously intended to treat someone less favourably on the protected grounds. However, proving intention is not currently required under domestic case law. Further, treating someone less favourably ‘because of a protected characteristic’ may be read as meaning that the protected characteristic must be the whole or main reason. However, current law prohibits less favourable treatment where this is only partly attributable to the protected characteristics i.e. it does not require the discriminatory reason to be the whole/main reason for the treatment
The ‘on grounds of’ formulation is consistent with all existing legislation and all European equalities legislation. Therefore using the same formulation would avoid unnecessary litigation to establish that ‘because’ should be read consistently with EU requirements and also ensures that the Bill is not regressive.

Discrimination arising from disability - clause 14
When the DDA was passed, it included two types of discrimination: what was known as disability related discrimination, and the duty to make reasonable adjustments.
Disability related discrimination was intended to cover not only situations where a person was subjected to prejudicial behaviour directly because of their disability, but also where they were treated differently because of a reason relating to their disability – for example, someone dismissed because they had to take time off to have treatment for their disability. This was critical to the operation of the DDA, as they recognised that disabled people do not simply experience prejudice based on the fact of having a disability – the consequences of an impairment may put disabled people at a disadvantage.
The House of Lords considered the meaning of disability related discrimination in the case of London Borough of Lewisham v Malcolm; in that case, they took a completely different approach to this type of discrimination, effectively equating it with direct discrimination. This was contrary to all previous decisions on this point, to the intentions which had been expressed by Parliament at the time that the DDA was passed; and to the statutory Codes of Practice. This has left disabled people without the protection intended by this type of discrimination.

The Commission therefore welcomes the inclusion of 'Discrimination arising from disability' in clause 14 which is designed to fill the gap in the law revealed by the Malcolm judgement.

The Commission wishes to be absolutely certain however that the clause cannot be misinterpreted so as to deprive disabled people of the protection intended to be afforded by the clause, and therefore welcomes the following amendment in order to explore the issues and to gain clarification from Government.
Amendment 191

Clause 14, page 10, leave out lines 3 to 6 and insert—

‘(a) A treats B in a particular way for a reason arising from B’s disability,

(b) the treatment amounts to a detriment, and

(c) A cannot show that the treatment is a proportionate means of achieving a legitimate aim.

(4A) For the purposes of this section, A treats B in a particular way for a reason arising from B’s disability if—

(a) A treats B in that way for a reason arising from B’s disability (but not by reason of B’s disability itself); or

(b) A treats B in that way for a reason arising from a manifestation of or behaviour connected with B’s disability (but not by reason of B’s disability itself).

(1B) For the purposes of subsection (4), A treats B in a particular way for a reason arising from B’s disability even if A treats or would treat another person without a disability in the same way as B where that other person’s circumstances are otherwise the same as those of A.

(1C) For the purposes of this section, the circumstances in which A shall be taken to be reasonably expected to know about B’s disability include where A has failed to ask B if he has a disability.’.

There are three main issues arising from this amendment that we would like to explore: 

· detriment;  

· consequences of disability

· knowledge of disability

Detriment

The Commission is keen to ensure that protection is afforded to the disabled person where there is a disability-related detriment, irrespective of whether others might also experience the same detriment. The intention of (1B) above would make clear that that there is no possibility of a court trying to compare the treatment with that afforded to someone else in the same circumstances.
We are concerned that clause 14 could be misinterpreted as meaning that where there is a detriment in any event - for example, where there is an eviction or a dismissal - it would be possible for a landlord/employer to argue that because this would amount to a detriment for anyone, the 'because of disability' test was not met and therefore the claim will fall at the first hurdle.

Consequences of disability
It is imperative that clause 14 is interpreted widely to include the effects and consequences of disability as well as the mere fact of disability. For example, as the clause is currently drafted we are concerned that a person could be required to demonstrate a far greater degree of ‘causation’ between their disability and the detriment they experience than was the case under the ‘disability related discrimination’ approach which preceded the Malcolm judgment. 

Knowledge of disability
This amendment aims to clarify that those with responsibilities under the Bill must take a pro-active approach to ensure that they are aware – or as reasonably aware as they could be – of whether an individual has a disability, and to prevent  'deliberate ignorance 'being employed to justify discrimination.

Prior to the case of London Borough of Lewisham v Malcolm, it was accepted law that an employer/service provider could treat someone less favourably for a reason relating to their disability without necessarily knowing that they had a disability. For example, an employer could dismiss someone because of their poor work performance: if the poor performance was related to their disability, but the employer did not know, it would amount to disability related less favourable treatment. The employer could, however, justify their treatment on the basis that the reason for it was a “material and substantial” one, and knowledge could be raised at this point. 

The  effect of this was to place emphasis on employers and others thinking carefully about their treatment – for example, a dismissal for sickness absence – where they were unaware of a disability. It encouraged consideration of disability, and of training in disability awareness. 

This amendment proposes a harmonised approach across sectors which strikes a fair and practical balance between requiring duty holders to be sensitive and pro-active in considering/enquiring about disability (and its consequences) and disabled people being willing in such circumstances to disclose disability.

Pregnancy and maternity discrimination - clauses 16 and 17
Amendment 95

Clause 16, page 12, line 13, leave out subsection (7).
Amendment 96

Clause 17, page 12, line 20, leave out ‘less favourably’ and insert ‘unfavourably’.

The Commission strongly supports the above amendments (as well as amendments 91, 92, 93, 94, 97 and 98) as we are concerned that as the Bill stands, it weakens the legal protection of pregnant women and women on maternity leave, and would be a regression from what currently exists.  This concern has also been voiced by other organisations, such as the Alliance against Pregnancy Discrimination.  
It is a well-established principle that unfavourable treatment on the ground of pregnancy or maternity leave is automatic direct sex discrimination.  The inclusion of a reasonableness test in the definition of pregnancy and maternity discrimination the Equality Bill, for work and non-work cases, is likely to encourage employers and service providers to believe that they can discriminate against pregnant women where it would be awkward, disruptive or somewhat costly to the business not to do so. The Commission seeks the removal of this new test by deleting Clause 16(7).

We also believe that changing the test from “less favourable” to “unfavourable” treatment would better reflect the EU Directives and case-law on pregnancy and maternity discrimination, and would be a more transparent and accurate statement of the law.
Reasonable adjustments - clause 19
Amendment 154

Clause 19, page 14, line 15, at end insert—

‘(6A) In taking reasonable steps to avoid the disadvantage, A must take such steps as afford disabled people equal access or, if that is not practicable, to approximate access to, that enjoyed by the rest of the public, to the matter in the applicable schedule to which the duty to make adjustments applies.’.
The Commission supports this amendment which clarifies that duty holders must implement the optimum reasonable adjustment available, in order to ensure an inclusive and longer term solution - not simply that which allows a duty holder to avoid temporarily disadvantaging the disabled person.
The duty to make reasonable adjustments, applicable only in relation to disabled people, recognises that different treatment is necessary to ensure equality for disabled people, and in particular, that adjustments must be made to secure equal participation in society.  It is critical to disabled people that this duty is not diluted in any way so as to reduce that participation.

The Commission welcomes the introduction of a single trigger (‘substantial disadvantage’) for the duty to make reasonable adjustments across all areas (which differs from current legislation). However we are concerned that the duty is constructed so that its primary focus is ‘avoiding disadvantage’, as opposed to removing the barriers which prevent disabled people’s full participation.  The amendment would have the twin benefits of consistency and clarity of approach and make clear on the face of the Bill that, for example, a service should, wherever possible, be provided to a disabled person in the same way as for a non-disabled person.  
Anticipatory nature - clause 19
Amendment174

Clause 19, page 14, line 13, at end insert—

‘(5A) For the purposes of the application of Parts 3 (services and public functions) and 6 (education), the requirements set out in subsections (3), (4) and (5) apply where disabled persons generally are or may be put at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled.’.
The Commission welcomes the above amendment, which is supported by the Disability Charities Consortium. This amendment would ensure that the anticipatory nature of the reasonable adjustment duty as provided by the Disability Discrimination Act will be retained.

Comparison by reference to circumstances - Clause 22
Amendment 155 
Clause 22, page 15, line 26, leave out ‘, 18 or 19’ and insert ‘or 18’.

The Commission would like to see the removal of the additional and regressive 'like for like' comparator test from the duty to make reasonable adjustments. This is in order to avoid  a higher trigger for the duty being imported than we have at present.
A 'like for like' comparison test - whilst appropriate, for example, to direct discrimination claims - will inevitably frustrate the purpose of the reasonable adjustment duty which is to afford disabled people different treatment to secure equal participation in society. 

The comparator test could mean that in many cases the duty to make reasonable adjustments will not arise precisely because a non or differently disabled person experiences the same 'substantial disadvantage' as the disabled person.  For example, if there is a 'no dogs' policy' in a cafe, under the clause 22 comparator test the disabled person's situation would be compared with that of anyone who owns a dog.  Because other dog owners would also be turned away from the cafe the cafe owner could argue that the duty to make reasonable adjustments does not arise. This replicates the problems that have been caused by the Malcolm judgment and those which the government expressly said that it did not intend to perpetuate. 

Harassment

Amendment 38

Clause 24, page 17, line 27, leave out ‘or’ and insert ‘and’.

The Commission is of the view that to amend clause 24 as above would be regressive in terms of domestic legislation and case law and therefore contrary to the principals underpinning the Bill. 

The Commission recognises that drafting a Bill which balances conflicting rights is difficult and has been deliberating how this can be most effectively achieved. We are considering the harassment provisions and exclusions in depth and would like to work with government to resolve any concerns and may return to issue at a later stage in Parliament’s scrutiny of the Bill. 

Protection against discrimination in GFS for under 18s - Clause 26
Amendment 10

Clause 26, page 19, line 3, leave out paragraph (a).

The Commission strongly supports this amendment which extends protection from discrimination, harassment and victimisation by service providers to under 18s.

The Commission has warmly welcomed the Government’s decision to outlaw age discrimination in goods, facilities and services and public functions through the Equality Bill. However, along with other organisations, such as Young Equals (co-ordinated by the Children's Rights Alliance for England, and whose members include Liberty, Save the Children and YWCA) , we have expressed our disappointment with the decision to exclude under 18s from this landmark extension of protection. 
The Commission believes that children and young people should also be protected from discrimination; it is one of the recommendations of the Committee on the Rights of the Child that the UK Government ensure full protection against discrimination on any grounds, including by taking all necessary measures to ensure that cases of discrimination against children in all sectors of society are addressed effectively, including with disciplinary, administrative or – if necessary – penal sanctions. 
The amendment would also have the effect of bringing under 18s within the full scope of the proposed new public sector equality duty set out in Clause 143 of the Bill.  The duty has three limbs, requiring public authorities to have due regard to the need to eliminate discrimination, harassment and victimisation; advance equality of opportunity; and foster good relations between and within protected groups.   

As currently drafted, Clause 26 (1)(a) means that discrimination against under 18s in goods, facilities and services and public functions remains lawful.   Read with Clause 143, in relation to under 18s public authorities would only be required to advance equality of opportunity and foster good relations; they would not be required to eliminate age discrimination for this age group.  The proposed amendment would significantly strengthen the age duty in relation to under 18s by requiring public authorities to eliminate age discrimination for this age group.  This approach would also support the other two limbs of the duty by providing a clearer legal framework.

Exceptions - Schedule 3
The Commission believes that in order to be fully compliant with EU law exceptions throughout the Bill should be subject to a requirement of being a proportionate means of achieving a legitimate aim. This is essential and reasonable as it only permits public authorities and the private sector to discriminate where it is justified. It is also consistent with existing discrimination principles (for example justification for indirect discrimination) domestically and at EU level in the Equality Directives, and human rights principles in relation to article 14 of the European Convention of Human Rights and international human rights treaties.
Some of the draft exceptions in the Equality Bill already contain a requirement of being a proportionate means of achieving a legitimate aim: for example paragraphs 23 to 25 of Schedule 3 exempt sex and gender reassignment discrimination in respect of separate services for men and women and gender specific services for men and women. The exceptions only apply where the discriminatory services are a proportionate means of achieving a legitimate aim. The Commission believes that it is appropriate to apply this approach to all the exceptions where a legitimate aim is invoked for the existence of the exception.
We therefore support the following amendments, tabled by Lynne Featherstone and Evan Harris:

 Armed Forces 

Amendment 162

Schedule 3, page 151, line 14, at end insert ‘to the extent that the discrimination is a proportionate means of achieving a legitimate aim.’.


Immigration: disability

Amendment 161
Schedule 3, page 154, line 22, at end insert—

‘(5) Section 27 does not apply in relation to sub-paragraphs (2) to (4) only to the extent that any treatment, or a failure to comply with a duty, are a proportionate means of achieving a legitimate aim.

(6) Regulations may make provision for purposes of sub-paragraph (5) as to circumstances in which treatment, or a failure to comply with a duty, is to be taken to be justified, to the extent that those regulations are a proportionate means of achieving a legitimate aim’.

� Coleman v Attridge Law, C-303/06
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