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Who we are and what we do

The Equality and Human Rights Commission (the Commission) was established on 1st October 2007. We are here for the 60 million people of Britain and Parliament has set us the task of:

1 Protecting and promoting equality;
2 Protecting and promoting human rights; and

3 Ensuring good relations.

Summary

	This briefing focuses on the following clauses:

· Clause 19 - The Commission supports amendments 154 and 174 relating to reasonable adjustments


· Clause 22 - The Commission supports amendment 155 to remove the 'like for like' comparator test from the duty to make reasonable adjustments


· Clause 24 - We are against amendment 38 relating to harassment, which we believe would be regressive


· Clause 26 - The Commission supports amendment 10 which extends protection from discrimination, harassment and victimisation by service providers to under 18s

· Schedule 3 - We support amendments 162 and 161 to ensure that these exceptions are a proportionate means of achieving a legitimate aim




Introduction

1. The Commission strongly welcomes the Government's landmark Equality Bill which we believe will ensure that Britain is well placed to find and support the talent we need to drive our economic recovery. Overall we think the Bill is well framed and proportionate and will help unblock some of the systemic problems that get in the way of equality for everyone in Britain. We believe the Bill will ease the burden on employers of complying with equality legislation, and the single duty will make it easier for public bodies to tailor public services to meet their communities' needs. 
2. We are particularly supportive of the following measures: 

· extension of protection from age discrimination in goods, facilities and services;

the duty to consider socio-economic disadvantage;

the new single public sector equality duty (PSED), including the extension to the new grounds;

measures to tackle the gender pay gap;

power to ensure that procurement is a lever to tackle inequality; 

extension on positive action

· Removal of the list of ‘normal day to day activities’ from the definition of disability; and
· Simplifying the law by including a single trigger for reasonable adjustments
Reasonable adjustments - clause 19

Amendment 154

Clause 19, page 14, line 15, at end insert—

‘(6A) In taking reasonable steps to avoid the disadvantage, A must take such steps as afford disabled people equal access or, if that is not practicable, to approximate access to, that enjoyed by the rest of the public, to the matter in the applicable schedule to which the duty to make adjustments applies.’.
The Commission supports this amendment which clarifies that duty holders must implement the optimum reasonable adjustment available, in order to ensure an inclusive and longer term solution - not simply that which allows a duty holder to avoid temporarily disadvantaging the disabled person.

The duty to make reasonable adjustments, applicable only in relation to disabled people, recognises that different treatment is necessary to ensure equality for disabled people, and in particular, that adjustments must be made to secure equal participation in society.  It is critical to disabled people that this duty is not diluted in any way so as to reduce that participation.

The Commission welcomes the introduction of a single trigger (‘substantial disadvantage’) for the duty to make reasonable adjustments across all areas (which differs from current legislation). However we are concerned that the duty is constructed so that its primary focus is ‘avoiding disadvantage’, as opposed to removing the barriers which prevent disabled people’s full participation.  The amendment would have the twin benefits of consistency and clarity of approach and make clear on the face of the Bill that, for example, a service should, wherever possible, be provided to a disabled person in the same way as for a non-disabled person.  
Anticipatory nature - clause 19
Amendment 174

Clause 19, page 14, line 13, at end insert—

‘(5A) For the purposes of the application of Parts 3 (services and public functions) and 6 (education), the requirements set out in subsections (3), (4) and (5) apply where disabled persons generally are or may be put at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled.’.
The Commission welcomes the above amendment, which is supported by the Disability Charities Consortium. This amendment would ensure that the anticipatory nature of the reasonable adjustment duty as provided by the Disability Discrimination Act will be retained.

Comparison by reference to circumstances - Clause 22
Amendment 155 

Clause 22, page 15, line 26, leave out ‘, 18 or 19’ and insert ‘or 18’.

The Commission would like to see the removal of the additional and regressive 'like for like' comparator test from the duty to make reasonable adjustments. This is in order to avoid a higher trigger for the duty being imported than we have at present.
A 'like for like' comparison test - whilst appropriate, for example, to direct discrimination claims - will inevitably frustrate the purpose of the reasonable adjustment duty which is to afford disabled people different treatment to secure equal participation in society. 

The comparator test could mean that in many cases the duty to make reasonable adjustments will not arise precisely because a non or differently disabled person experiences the same 'substantial disadvantage' as the disabled person.  For example, if there is a 'no dogs' policy' in a cafe, under the clause 22 comparator test the disabled person's situation would be compared with that of anyone who owns a dog.  Because other dog owners would also be turned away from the cafe the cafe owner could argue that the duty to make reasonable adjustments does not arise. This replicates the problems that have been caused by the Malcolm judgment and those which the government expressly said that it did not intend to perpetuate. 

Harassment

Amendment 38

Clause 24, page 17, line 27, leave out ‘or’ and insert ‘and’.

The Commission does not support this amendment. We believe that amending clause 24 as above would be regressive in terms of domestic legislation and case law and therefore contrary to the principals underpinning the Bill. 

The Commission recognises that drafting a Bill which balances conflicting rights is difficult and has been deliberating how this can be most effectively achieved. We are considering the harassment provisions and exclusions in depth and would like to work with Government to resolve any concerns and may return to issue at a later stage in Parliament’s scrutiny of the Bill. 

Protection against discrimination in GFS for under 18s - Clause 26

Amendment 10

Clause 26, page 19, line 3, leave out paragraph (a).

The Commission strongly supports this amendment which extends protection from discrimination, harassment and victimisation by service providers to the under 18s.

The Commission has warmly welcomed the Government’s decision to outlaw age discrimination in goods, facilities and services and public functions through the Equality Bill. However, along with other organisations, such as Young Equals , we have expressed our disappointment with the decision to exclude under 18s from this landmark extension of protection. 
The Commission believes that children and young people should also be protected from discrimination; it is one of the recommendations of the Committee on the Rights of the Child that the UK Government ensure full protection against discrimination on any grounds, including by taking all necessary measures to ensure that cases of discrimination against children in all sectors of society are addressed effectively, including with disciplinary, administrative or – if necessary – penal sanctions. 
The amendment would also have the effect of bringing under 18s within the full scope of the proposed new public sector equality duty set out in Clause 143 of the Bill.  The duty has three limbs, requiring public authorities to have due regard to the need to eliminate discrimination, harassment and victimisation; advance equality of opportunity; and foster good relations between and within protected groups.   

As currently drafted, Clause 26 (1)(a) means that discrimination against under 18s in goods, facilities and services and public functions remains lawful.   Read with Clause 143, in relation to under 18s public authorities would only be required to advance equality of opportunity and foster good relations; they would not be required to eliminate age discrimination for this age group.  The proposed amendment would significantly strengthen the age duty in relation to under 18s by requiring public authorities to eliminate age discrimination for this age group.  This approach would also support the other two limbs of the duty by providing a clearer legal framework.

Exceptions - Schedule 3
Armed Forces 

Amendment 162

Schedule 3, page 151, line 14, at end insert ‘to the extent that the discrimination is a proportionate means of achieving a legitimate aim.’

Immigration: disability

Amendment 161
Schedule 3, page 154, line 22, at end insert—

‘(5) Section 27 does not apply in relation to sub-paragraphs (2) to (4) only to the extent that any treatment, or a failure to comply with a duty, are a proportionate means of achieving a legitimate aim.

(6) Regulations may make provision for purposes of sub-paragraph (5) as to circumstances in which treatment, or a failure to comply with a duty, is to be taken to be justified, to the extent that those regulations are a proportionate means of achieving a legitimate aim’.

The Commission supports amends 161 and 162. The Commission believes that in order to be fully compliant with EU law exceptions throughout the Bill should be subject to the requirement of being a proportionate means of achieving a legitimate aim. This is essential and reasonable as it only permits public authorities and the private sector to discriminate where it is justified. It is also consistent with existing discrimination principles (for example justification for indirect discrimination) domestically and at EU level in the Equality Directives, and human rights principles in relation to article 14 of the European Convention of Human Rights and international human rights treaties.
Some of the draft exceptions in the Equality Bill already contain a requirement of being a proportionate means of achieving a legitimate aim. For example paragraphs 23 to 25 of Schedule 3 exempt sex and gender reassignment discrimination in respect of separate services for men and women and gender specific services for men and women. The exceptions only apply where the discriminatory services are a proportionate means of achieving a legitimate aim. The Commission believes that it is appropriate to apply this approach to all the exceptions where a legitimate aim is invoked for the existence of the exception.
Pre-employment enquiries
New clause 26, line 23 page 18 (Part 2, under 'Other prohibited conduct') 
  

(1)  A person (A) subjects a disabled job applicant (B) to prohibited employment enquiries where (A) makes inquiries of   (B)  as to whether  (B)  is a disabled person or as to the nature or severity of such disability.  
 

(2) Inquiries of a disabled person as to the existence, nature or severity of their disability will not constitute  prohibited pre-employment inquiries  for the purposes of this Act where:  
 

(i)      the inquiry is for the purpose of determining whether an applicant requires reasonable adjustments for the interview process and is stated as being such an inquiry

(ii)    the inquiry is made at the application stage for the purposes of monitoring disabled applicants, where such inquiry is made in writing, is kept separately from any application form ,  is anonymised, and is stated as being such an inquiry

(iii )  for the purposes of  positive action in recruitment, such as offering the guaranteed interview scheme, and is stated as being such an inquiry  
 

(3) Any invitation to request reasonable adjustments or disclose a disability under sub sections (2) (i), (ii) and (iii)  must specify the use that will be made of that information and  must state that there is no requirement to provide this information. Information provided must only be used for the stated purpose.
 

 (4) Inquiries of a disabled person as to the existence, nature or severity of their disability will not constitute  prohibited pre-employment inquiries  for the purposes of this Act where the inquiry is  necessary for the purposes of determining whether an applicant can perform a specific employment-related function, either with or without adjustments and is stated as being such an inquiry.

 
 AND

new clause Part 5 
 

38    Employees and applicants: Prohibited pre-employment inquiries
(1) An employer (A) must not subject a  disabled job  applicant (B) to prohibited employment inquiries.

The Commission supports the coalition of Rethink, THT, NAT, RNID, Sainsbury's centre for Mental Health, Employers Forum on Disability and Mind's call for the above amendment which seeks to prohibit pre-employment health inquiries subject to the above clearly defined and limited exceptions.  Many disabled people, particularly those with stigmatised conditions such as mental health conditions or HIV, continue to experience discrimination by employers when applying for a job.  Research carried out by Rethink found that fewer than 4 in 10 employers would consider employing someone with a history of mental health problems.
  The Chartered Institute of Personnel Development (CIPD) found that in 2003 more than 60% of employers said that they disregarded applications from people with drug or alcohol problems, criminal record or a history of mental health problems or incapacity.

The Commission believes that this amendment will deter discriminatory behaviour from employers during the recruitment process and clarify a current area of potential confusion.  Where discrimination does take place, the amendment will make it easier to identify and address such discrimination.

Current welfare reform proposals are designed to encourage disabled people into work. Public Service Agreement 16 commits government to improving employment rates for people with severe mental ill health.  Government aims to get one million people off Incapacity Benefit (IB) by 2015.  However, the proportion of IB claimants with mental ill health as their main impairment has steadily increased over the last 10 years and currently constitutes over 40% of claimants.
  Yet although people with a mental health condition have the highest 'want to work rate' of any group of disabled people 
 the employment rate for people with a mental health condition is just 13.3%, compared to 73% for the general population. We believe that for government to achieve its aims of improving the employment rates of disabled people, particularly those with mental ill-health, and reducing related poverty and social exclusion, it is necessary to remove the barrier caused by irrelevant and inappropriate health related questions prior to a job offer.

A Rethink survey of over 3,000 mental health service users found that 41% of respondents were put off even applying for jobs because of the fear of discrimination from employers.  The Commission believes that by prohibiting  the use of pre-employment health-related questions which are not directly relevant to the candidate’s ability to do the job they have applied for, it will encourage many disabled people into employment  who are currently deterred from pursuing job opportunities for fear of being stigmatised.   
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