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Who we are and what we do

The Equality and Human Rights Commission (the Commission) was established on 1st October 2007. We are here for the 60 million people of Britain and Parliament has set us the task of:

1 Protecting and promoting equality;
2 Protecting and promoting human rights; and

3 Ensuring good relations.

Introduction

1. The Commission strongly welcomes the Government's landmark Equality Bill which we believe will ensure that Britain is well placed to find and support the talent we need to drive our economic recovery. Overall we think the Bill is well framed and proportionate and will help unblock some of the systemic problems that get in the way of equality for everyone in Britain. We believe the Bill will ease the burden on employers of complying with equality legislation, and the single duty will make it easier for public bodies to tailor public services to meet their communities' needs. 
2. We are particularly supportive of the following measures: 

· extension of protection from age discrimination in goods, facilities and services;

the duty to consider socio-economic disadvantage;

the new single public sector equality duty (PSED), including the extension to the new grounds;

measures to tackle the gender pay gap;

power to ensure that procurement is a lever to tackle inequality; 

extension on positive action

· Removal of the list of ‘normal day to day activities’ from the definition of disability; andSimplifying the law by including a single trigger for reasonable adjustments
	This briefing focuses on the following issues:

· Equal pay - clauses 64 and 66 
· Pregnancy and maternity protection in schools - clause 79

· National default retirement age - schedule 9
· Anticipatory nature of reasonable adjusments - schedule 13



Equal pay - clauses 64 

The current sub-clause 64 (1)(a) adopts the wording from the original Equal Pay Act i.e. that the employer can have a material factor defence to an equal pay claim where he can show that the difference is ‘not the difference of sex’. The Commission is concerned that this terminology is not appropriate for a sub-clause in the Equality Bill that deals only with direct sex discrimination, given that it has come to refer to both direct and indirect discrimination under the Equal Pay Act. 

The Commission is also concerned that sub-clause 64 (2)(a) weakens legal protection and is a regression in that it introduces a new restriction in the test for indirect discrimination.  Currently, a woman only has to show that the factor causing the difference in pay puts women at a particular disadvantage – not (as in the new sub-clause) that it puts women doing work equal to A’s at a particular disadvantage.  This may be much more difficult for a woman to prove – there may be very few or no women doing equal work to her.  However the reason for the difference in pay may still be indirectly discriminatory, e.g. it may be based on length of service.

The Commission believes that clause 64(3) is an unnecessary addition. It attempts to specify that the objective of reducing inequality is to be deemed a legitimate aim, when there is essentially unlikely to be any dispute about that.  It is difficult to envisage a situation in which the objective of reducing inequality would not be regarded as a legitimate aim.  An employer is likely to have a range of legitimate aims, but the key focus is almost always on the proportionality question.  As well as being superfluous, we are concerned that the inclusion of this sub-clause will add confusion.

Hypothetical comparators - clause 66

The Commission has called for hypothetical comparators to be allowed in equal pay cases. While the government has included this clause which allows for hypothetical comparisons in direct discrimination cases, we believe this is limited in scope, as it will not address instances of indirect pay discrimination experienced by women.  


The explanatory notes give the example of an employer telling a woman that he would have paid her more had she been a man. However, direct discrimination of this kind is rare, and most pay discrimination would probably arise from pay structures and general practices that could only be tackled as an indirect discrimination claim, which this clause does not address. The Commission believes extending this clause to include indirect discrimination will have a greater impact in reducing the pay gap.

For example, issues which have been identified which will not be addressed by the Government’s clause include:

· Indirect discrimination in the terms of the contract

· Workplaces where there is occupational segregation, coupled with the undervaluation of work predominantly done by women

· Bonus payments being paid only to male dominated jobs above a certain grade

· Restriction of payment of pensions to certain groups of employees

· Unequal treatment of part-time workers, in respect of contractual benefits, such as occupational sick pay, occupational pensions, or private health insurance
Gender pay gap information - Clause 73
Amendment number 12

Page 55, line 13, leave out Clause 73

The Commission opposes this amendment which seeks to remove clause 73. This clause enables a Minister to make regulations requiring private sector employers with at least 250 employees to publish information about the differences in pay between their male and female employees.

As we know, nearly 40 years after the Equal Pay Act we still live in a society where for every pound earned by our sons, our daughters will take home less than 85 pence. 
The Commission therefore welcomes measures in the Bill to create transparency around pay by lifting gagging clauses, as well as the Government's request for the Commission to embark on a programme of work with social partners to develop a set of metrics for reporting on the gender pay gap. We plan to publish an initial report in the coming months. 

Pregnancy and maternity in schools - clause 79
Amendment100

Clause 79, page 59, line 37, leave out paragraph (c).
The Commission shares the concerns raised by this amendment, particularly that this clause would be regressive. We would welcome further examination of this issue by government. 

The Equality Bill excludes protection against discrimination, victimisation and harassment on the grounds of pregnancy and maternity in schools by cl 79(c). The Sex Discrimination Act s1(1) is read as covering pregnancy in the employment sphere (Webb v Emo Air Cargo (UK) Ltd Case-32/93 [1994] ICR 770). In light of the general principle that when language in two parts of an Act is the same or broadly similar, it should be given the same meaning, it is our view that the SDA should be read as prohibiting pregnancy and maternity discrimination, harassment and victimisation in schools now. 


In the Discrimination Law Review consultation document, the Government stated that whilst it was important to ensure that expectant and new mothers were protected from discrimination, a prohibition on discrimination and harassment was neither necessary or appropriate in respect of school pupils because: schools are covered by duties under the education law to provide suitable education for all children; guidance has been produced for schools in the issue of school age parents; and the Human Rights Act provides obligations and enforceable rights.

However, the education duties and obligations do not provide remedies equivalent to those available for other protected grounds, such as race claims (eg injury to feelings, aggravated damages, declaration) where there has been harassment on the grounds of pregnancy or maternity. Further, these duties and obligations do not apply in Scotland. 

While it is correct to say that the Human Rights Act does provide protection, this protection is qualified. Also, the concepts of discrimination arising under the HRA are underdeveloped (Article 14 has received relatively little attention in ECtHR) making it a difficult tool for challenging the forms of discrimination that are presently protected under the anti-discrimination enactments. Therefore, as stated above, remedies equivalent to those available in race harassment claims, for example, will not be available on grounds of pregnancy/maternity. 
National default retirement age - Schedule 9

Amendment184

Schedule 9, page 183, line 25, leave out paragraph 8.

Amendment 185

Schedule 9, page 183, line 35, leave out paragraph 9.

The Commission supports Age Concern's call for the removal of the National Default Retirement Age. The Employment Equality (Age) Regulations 2006 introduced a national default retirement age (NDRA) of 65
 together with a linked provision allowing employers to refuse to recruit job applicants who have reached, or are approaching, 65.
  Paragraphs 8 and 9 of Schedule 3 are designed to import both these measures into primary legislation.

The Commission believes removing the NDRA will put age discrimination legislation on an equal footing with the other equality strands and make the law simpler and clearer - for both employee and employers. Being forced to stand down from a job because of your age rather than your ability is one of the most blatant forms of age discrimination older people face.

We understand that employers are concerned that abolition of the default retirement age will mean an increase in both red tape and legal claims. However, in the USA, the number of age discrimination claims actually fell when the Mandatory Retirement Age was banned.

There are positive business and economic benefits to scrapping the Mandatory Retirement Age, as well as demographic drivers. By 2021 there will be four million more older people and one million fewer adults under 50.  Employers will have no choice but to rely on a more age diverse workforce. 
The so-called ‘Heyday’ case brought by Age Concern is arguing that the NDRA cannot be objectively justified on social or employment policy grounds, and so falls foul of the EU Directive.  The Commission wrote to Heyday formally confirming our support for its submission that the 2000 European Directive outlawing age discrimination in employment and adult education covers national rules permitting employers to dismiss employees aged 65 or over by reason of retirement. We would therefore like this to be remedied by the removal of the retirement age in the Equality Bill. 

 The European Court of Justice’s recent judgment
 will give guidance to the High Court on the correct interpretation of the Directive when the case resumes there later this year.  However, the outcome of this litigation cannot be predicted and the Equality Bill is therefore an ideal opportunity for the Government to respond to the shift in public, political and business opinion on forced retirement by acting now to remove this provision. 

It should be noted that these amendments would not prevent forced retirement altogether.   In exceptional cases, particular employers might continue operating mandatory retirement ages for certain jobs, provided their practice could be objectively justified.   However, individual employees facing dismissal would be able to bring an Employment Tribunal claim arguing that the mandatory retirement age was an unjustifiable exception to the general rule against age discrimination.

Reasonable adjustments - schedule 13

Amendment 202

Schedule 13, page 203, line 19, at end insert—

‘(2A) 
For the purposes of this paragraph, the reference in section 19(3), (4) and (5) to a disabled person is to disabled persons generally.’.

The Commission supports this amendment as we are keen to explore the best ways of ensuring the anticipatory nature of the duty to make reasonable adjustments is retained in education. Currently the DDA provides that the duty applies to 'disabled persons' not only to an individual disabled person.
The duties to make reasonable adjustments contained in the services and functions, private clubs and education provisions of the Disability Discrimination Act 1995 (the DDA) are anticipatory: this means that those with responsibilities under these provisions must think about the needs of disabled people in advance, and take reasonable steps to meet those needs, without waiting for a disabled person to approach them. 

The Equality Bill does not replicate the reasonable adjustment provisions in the same way as the DDA – as it has attempted to harmonise them to some extent. It has, though, set out in the services provisions the key elements of the anticipatory duty – there is a freestanding obligation on providers to make adjustments, and the adjustments must be made in respect of disabled “persons” – there is a specific clause to this effect (Schedule 2, paragraph 2(2).

However, the Bill does not apply the reasonable adjustment provisions in education to disabled “persons”, but rather to a disabled person only. This means that the duty is not anticipatory, as it is owed only to an individual, which we believe could be regressive.  

The anticipatory nature of the duty is intended to ensure that those with obligations consider the needs of disabled people in the way in which they provide, in this case, education. It is aimed at reducing the barriers faced by disabled people and ensuring that disabled people do not have to bring a claim before change is made. For example, an anticipatory duty means that providers need to think in advance about making lecture handouts available in different formats; or ensuring that a lecture theatre is physically accessible. In many instances, making an adjustment only once a disabled person has approached a provider will render it too late to effectively comply with the duties – and be of little practical benefit to disabled people as a whole.
� Regulation 30


� Regulation 7(4), 7(5) and 7(8)


� Incorporated Trustees of the National Council on Ageing v Secretary of State for Business, Enterprise and Regulatory Reform C-388/07, 5 March 2009
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