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Who we are and what we do

The Equality and Human Rights Commission (the Commission) was established on 1st October 2007. We are here for the 60 million people of Britain and Parliament has set us the task of:

1 Protecting and promoting equality;
2 Protecting and promoting human rights; and

3 Ensuring good relations.

Introduction

1. The Commission strongly welcomes the Government's landmark Equality Bill which we believe will ensure that Britain is well placed to find and support the talent we need to drive our economic recovery. Overall we think the Bill is well framed and proportionate and will help unblock some of the systemic problems that get in the way of equality for everyone in Britain. We believe the Bill will ease the burden on employers of complying with equality legislation, and the single duty will make it easier for public bodies to tailor public services to meet their communities' needs. 
2. We are particularly supportive of the following measures: 

· extension of protection from age discrimination in goods, facilities and services;

the duty to consider socio-economic disadvantage;

the new single public sector equality duty (PSED), including the extension to the new grounds;

measures to tackle the gender pay gap;

power to ensure that procurement is a lever to tackle inequality; 

extension on positive action

· Removal of the list of ‘normal day to day activities’ from the definition of disability; and simplifying the law by including a single trigger for reasonable adjustments
Employment Tribunal Recommendations - Clause 126

The Commission would like an extension of the power for Employment Tribunals (ETs) to make recommendations to include equal pay claims as we believe this will be of significant practical benefit to employers and employees and will reduce the burden on an already stretched Tribunal system.


Clause 126(2) as currently worded allows an Employment Tribunal (ET) to make a declaration as to the rights of the parties and order an award by way of arrears of pay or damages in relation to the complaint. It does not allow an ET to recommend, for example, changes to any pay practices which were the subject of the proceedings in question which would remove any discriminatory impact on other employees as well as the complainant in the case.


By contrast, Clause 118 (2) and (3) gives the ET power to make an appropriate recommendation in a successful discrimination claim. Such a recommendation can be made not only to benefit  the individual claimant but also the wider work force.


Equal pay is a systemic problem and the current remedies available to individuals who succeed in equal pay claims do not address nor resolve these endemic problems. A power to make recommendations in successful claims would have the effect of:


· reducing the gender pay gap without the need for costly and lengthy individual litigation


· reducing the number of equal pay claims taken against an individual employer


· reducing the substantial number of equal pay claims ETs currently hear. There are approximately 44,000 equal pay claims presently in the Tribunal system, and a further 30,000-40,000 NHS claims outstanding.

It should be stressed that  the ET would not have a limitless power to make recommendations in successful equal pay claims. It would have to consider two factors before deciding on a recommendation:


1. The practicality of the proposed recommendation


2. The likely effectiveness of the proposed recommendation in addressing the inequality in pay identified as a consequence of the litigation.

Any recommendation would have to be appropriate and proportionate and balance the discriminatory effects of the employer's pay practice against the practicality and effectiveness of the proposed recommendation. In considering the question of practicality the ET would have to consider the following factors: 


· whether the proposed recommendation is easy or difficult for the employer  to undertake


· the capacity of the employer to implement the recommendation. The size of the employer's business and its resources would be relevant factors to take into account.

The power to recommend would have substantial practical advantages to employers. It would  identify a pay practice of high risk from an equal pay perspective and prescribe the action needed to be taken to put right any gender inequality inherent in that practice. Such practices may include: 

· lack of transparency over grading and pay
· discretionary starting salaries

· job evaluation systems which have not been kept up to date

· pay protection 

· bonus payments on maternity leave

Public Sector Equality Duty  - Clause 143

According to clause 143, the “general duty” will apply to “public authorities” defined ONLY as those bodies listed in Schedule 19. Schedule 19(1) lists the relevant British and English public authorities. Schedule 19(2) specifies the relevant Welsh authorities and 19(3) specifies the relevant Scottish authorities.

There is however a “catch-all” clause, similar to the provisions of the disability and gender equality duties, which provides that other bodies will also be subjected to the duty where they exercise a ‘public function’. The effect of clause 143(2) is that bodies not listed as public authorities in schedule 19 but which exercise public functions, are subject to the general duty in relation to the exercise of their public functions. 

The Commission understands that the intention behind this clause is to apply the general duty to all public authorities (even those not included in Schedule 19) and to other so called ‘hybrid’ bodies which carry out public functions, for example, privately run prisons. However, this intention is not clear on the face of the Bill as clause 143 (2) states that it applies to a ‘person who is not a public authority’. This will lead to unnecessary confusion regarding whether a non listed public authority is subject to the general duty. The Commission recommends that clause 143(2) and Schedule 19 are revisited by government to ensure that there is no regression from current equality duties.
Secondly, although the intention is that all public authorities will be covered by this two part approach in clause 143(2) and sch 19 the specific duties can only be placed on those listed in Schedule 19 because of clause 147.  It should be noted that these lists are very much shorter than the current lists for the bodies covered by the general and specific race equality duties, and for the bodies covered by the specific disability and gender duties. This means that currently very many fewer public bodies will be covered by the specific duties than is presently the case. The government have said they will add to this list but only by an Order after the Bill receives Royal Assent.

We are concerned at the necessity of Westminster approval for changes to the listing of public authorities under the PSED. This will be a significant issue in Scotland and Wales. We believe that this power should be specifically devolved to the Scottish Parliament and Welsh Assembly respectively.
PSED 'good relations' - clause 143

The Commission believes there should be a duty on public authorities to 'eliminate hatred and hostility towards members of different groups'. This would require public authorities to address negative and hostile behaviour, not only the attitudes and beliefs underpinning them, where these are not encompassed within the definition of 'unlawful harassment'. It would also ensure non regression from the provisions of the Disability Equality Duty, and provide the EHRC with the legislative tools to meet its duties to promote good relations.

There is widespread evidence that  individuals with the protected characteristics are  subjected to negative behaviours motivated by hostility and becoming objects of hatred.  Most recently the Commission published research highlighting disabled people's experiences of endemic hostility and violence.
  This includes 'low level' harassment such as name calling and being spat at in the street or on public transport bullying and abuse via the internet, through to damage to property, theft, and physical and sexual assault.  

Though criminal law exists to recognise and penalise criminal acts motivated by hostility ('hate crime') and incitement to hatred, criminal law does not of itself require public authorities inside or outside the criminal justice system to seek to proactively eliminate such behaviours or activities.  The only existing exception is in relation to disability - where the Disability Equality Duty requires public authorities to have due regard to eliminating harassment and promoting 'positive attitudes'. Such behaviours are unlikely to be adequately or comprehensively captured by 'unlawful harassment' provisions in employment, education or goods and services as they happen outside of or in the gaps between these spheres and more often between private citizens.   In any case, the accent of the unlawful harassment provisions in the Bill is not on proactive prevention as in the case of the Equality Duty. 
The Commission's research into disability related violence and hostility, pointed clearly to the need to widen the range of 'actors', including public authorities, working individually and collaboratively to promote safety and security.  Indeed the Government will shortly launch a cross Government hate crime strategy.  The Commission itself is required to ''work towards the elimination of prejudice against, hatred of and hostility towards members of groups'. (Equality Act 2006 Section 10(1) (c))  

Section 143 (4) of the Equality Bill (part of the Public Sector Equality Duty) requires public authorities to have due regard to the need to foster good relations   between persons who share a relevant protected characteristic and persons who do not share it.  This involves having due regard, in particular, to the need to (a) tackle prejudice, and (b) promote understanding.

Whilst 'tackling prejudice' might be taken to encompass addressing hatred and hostility and is welcome in encouraging public authorities to address the attitudes and beliefs underlying hatred and hostility, the Commission believes that public authorities require greater clarity of direction in the Bill to address hostile behaviours, mirroring the duties placed upon the EHRC as outlined above.   This will also ensure non-regression from the existing provisions of the Disability Equality Duty, without having to refer in the Bill to 'lawful harassment' (a concern expressed in the Government's Equality Impact Assessment in relation to the challenge if distinguishing this duty from the duty to eliminate unlawful harassment).

PSED 'more favourably' - clause 143

The new Public Sector Equality Duty must ensure non regression from the current Disability Equality Duty by clarifying the responsibilities of public authorities to take account of disabled people’s disabilities even where that may involve treating disabled people more favourably.

The existing Disability Equality Duty (section 49(1)(d) of the Disability Discrimination Act 2005) places a duty on public authorities to take account of people’s disabilities even where that may involve treating disabled people more favourably.  

The statutory code of practice (The Duty to Promote Disability Equality: Statutory Code of Practice England and Wales) states that whilst the goal of the general duty is the promotion of equality “the underpinning principle is the requirement to take steps to take account of disabled persons’ disabilities even where that involves treating disabled persons more favourably than other persons. The understanding that to deliver true equality for disabled people requires more than treating them the same as everyone else underpins the requirement to combat discrimination (most notably  the Act’s requirement to make reasonable adjustments) and to promote equality of opportunity”
Work done by the Disability Rights Commission established that this provision had been instrumental at a very basic level in raising awareness amongst public authorities of their obligations under the reasonable adjustment duty (and in particular, that if a reasonable adjustment appeared to involve more favourable treatment, it would nevertheless be lawful)


Section 143 (5) of the Equality Bill as presently framed does not draw public authorities’ attention to the duty to make adjustments overtly, and it thus fails to reflect the fact that there is a distinction between more favourable treatment which is permitted under the Bill, such as positive action, and that which is obligatory under the Bill – that is, the duty to make reasonable adjustments and in relation to discrimination arising from disability.  

As the disability equality duty in section 49A of the DDA was so explicit, it may appear to those who have not been involved with the passage of the Bill that there is no longer a specific requirement in relation to disabled people, and thus that the duty in respect of disability has been diluted.  

For that reason and in the avoidance any unintended regression in practice, the Commission recommends the addition of a specific clause requiring public authorities to have due regard to the need to take steps to take account of disabled persons’ disabilities.
Religion and belief - Clause 143

We support provision in the Bill to extend the duty across all the strands of discrimination that people face. The Commission recognises that there are concerns about extending the duty to include religion and belief, mainly due to fears that this will lead to active promotion of religion and belief in Britain.
We believe this is unfounded, as the duty is designed to protect people from discrimination on the grounds of religion and belief. There is no requirement on public sector organisations to promote particular religions or belief systems and in fact doing so may run counter to the duty.
In practice the duty would mean that a public authority in considering service provision, would need to have due regard to advancing equality of opportunity for those with a characteristic who suffer a disadvantage. For example, Muslim women are sometimes reluctant to access services because of concern about their modesty and so may be reluctant to access vital health services at an early stage. 

The duty will focus the minds of policy-makers and service providers so they identify disadvantage and find solutions, as can be seen by the experience of Northern Ireland. Northern Ireland already has a multi-strand duty and a review of those provisions revealed the positive effects of such a provision in terms of religion, age and sexual orientation. For example, in increasing accessibility of services to take into account times of worship.

Schools and children’s homes  - Schedule 18

The Commission is concerned about the exclusion of schools and children’s homes from the public sector equality duty. We are currently examining possible amendments to this issue and will continue to work with Government as the Bill passes through Parliament.
Positive action - clause 153

The Commission welcomes the provisions in the Equality Bill on positive action. Many employers recognise the benefits of a diverse workforce, recruiting from a wide pool of talent ensures that there are new perspectives which can give business an edge. 
The aim of the Equality Bill is to simplify the law on positive action with a view to encouraging greater use in certain limited circumstances and to lift restrictions in order to permit harmonisation with EU law on tie breaks. The new provision on tie-breaks would allow, in certain limited circumstances, employers choosing between two equally-qualified candidates to select the successful candidate on the grounds that they are from an under-represented or disadvantaged group. 
It should be stressed that positive action provisions are permissive only; there is no obligation on employers to adopt positive action measures. Positive discrimination i.e. the automatic preference of applicants from particular groups in the recruitment process so that a less qualified applicant might be given a job over a better qualified rival, would remain unlawful.
Equality Guarantee

The Equality Bill represents a unique opportunity for the government to modernise all existing Equality law in order that everyone in Britain is treated fairly, with dignity and has the same opportunities to participate and thrive in British society.

The Commission believes an Equality Guarantee is essential for the following reasons:

(i) Ensuring the right to equality has the same status as other human rights

The right to equality is recognised internationally as a fundamental right and the United Kingdom should therefore introduce an Equality Guarantee to meet its international obligations and provide individuals with an enforceable right to equality.

The right to equality is set out in a number of international Conventions, for example, in article 26 of the United Nations International Convention on Civil and Political Rights (ICCPR).
  The Human Rights Committee which monitors the implementation of the Convention, has in its most recent Concluding Observations in 2008 called on the government to fully implement this and other provisions of the Convention.

The right to equality is also recognised in EU instruments including the Charter on Fundamental Rights
 and the recitals to the Equality Directives which have been implemented into domestic Equality legislation.

(ii) The Equality Guarantee would provide protection from any unjustified and disproportionate discriminatory laws

An Equality Guarantee that provided not only that everyone is equal before the law but also that everyone has the right to the equal protection and benefit of the law, would mean that exceptions under the Equality Bill and under other legislation must satisfy the test of being for a legitimate aim and proportionate in order to be lawful. 
(iii) Courts will need to interpret legislation compatibly with the Equality Guarantee

Other legislation would also need to be interpreted by Courts compatibly with the Equality Guarantee as is implied by a right to equal protection and benefit of the law. In addition any acts done under Statutory Authority or Ministerial Order and all other exceptions to discrimination for public authorities under the Equality Bill would also need to be interpreted compatibly with the Equality Guarantee.  It is important to point out however that discrimination by public authorities will be justified where it is for a legitimate aim and proportionate as under human rights principles. No more would be required of public authorities than currently under the Human Rights Act.

(iv) 
An Equality Guarantee would help achieve substantive equality

An Equality Guarantee moves beyond considering equality merely in a formalistic sense and limited scope of the sectors provided for in Equality legislation, to requiring the effect of all legislation to be considered for its discriminatory impact. This will assist achieving substantive equality.

An Equality Guarantee would also help further mainstream equality considerations into all functions of the state, and would be consistent with EU legislation. 

Purpose Clause

New Clause 22

To move the following Clause:—

‘(1) The purposes of this Act are to promote equality by—

(a) preventing discrimination, harassment and victimisation on any of the grounds set out in this Act whether singly or in any combination;

(b) ensuring that every person has an equal opportunity to participate in 

society, including by means of different treatment as required or permitted by the Act;

(c) eliminating and preventing patterns of systemic discrimination and inequality;

(d) permitting the adoption of measures to alleviate the disadvantage related to any of the grounds singly or in any combination;

(e) ensuring respect for and protection of the human dignity of every person;

(f) providing effective remedies for victims of discrimination, harassment and victimisation.

 (2) Any person applying this Act must interpret its provisions to give effect to the purposes stated in subsection (1).’.

The Commission believes that the addition of a Purpose Clause will enhance the benefits of this Bill. Purposes clauses set out the broad goals and underlying principles of legislation and contain the following elements:

· they are operative parts of the legislation with the same status as other provisions
;


· they do not however duplicate other provisions as they state the principles underpinning the legislation which compliment and aid in the interpretation of the specific provisions;


· the provisions of a purpose clause are not superior to and cannot override the specific provisions which will as a fundamental principle of statutory interpretation prevail over general provisions.

Purpose clauses are of particular assistance where specific provisions are not clear in their meaning or how they should be applied, and as a result are of assistance to everyone that applies the legislation such as public authorities, private bodies and in particular courts and tribunals.

The use of purpose clauses in the UK has not been extensive but has been used in a range of legislation. Most recently, the Equality Act 2006 sets out the general duties of the Commission in similar terms to a purpose clause, many of which are relevant to the purposes of Equality legislation:


“The Commission shall exercise its functions under this Part with a view to encouraging and supporting the development of a society in which— 

(a) people’s ability to achieve their potential is not limited by prejudice or discrimination, 

(b) there is respect for and protection of each individual’s human rights, 

(c) there is respect for the dignity and worth of each individual, 

(d) each individual has an equal opportunity to participate in society, and 

(e) there is mutual respect between groups based on understanding and valuing of diversity and on shared respect for equality and human rights.”

This sets out the overarching purposes of the Commission and has already been relied upon by the Commission in its applications to courts to intervene in human rights proceedings to make clear the purposes of the Commission and basis on which it wishes to make submissions.



There are a number of reasons why a Purpose Clause is appropriate for the Equality Bill.

(i) Equality legislation gives effect to principles of the right to equality


The first and crucial point is that Equality legislation should be viewed as different from other civil legislation such as commercial law. It not only provides civil remedies but also gives effect to fundamental principles concerning the right to equality as embodied in international conventions to which the United Kingdom is a party.
 This requires a positive and proactive approach to securing equality and alleviating disadvantages encountered by various groups in society. It is therefore appropriate for such legislation to set out the principles and values underpinning the substantive provisions in order to provide a clear statement of how the legislation seeks to give effect to the right to equality.


In addition, as the concept of “equality” can take a number of different forms it is important to set out those various elements or equality principles which include: treating people equally (formal equality); equality of opportunity; equality of participation; equality of dignity; and equality of outcome (substantive equality), and balancing measures aimed at eliminating disadvantage suffered by particular groups. 


(ii) Narrow and technical interpretations of Equality Legislation


Our second argument for a Purpose Clause is that the courts and tribunals have often interpreted Equality legislation in a narrow and technical manner which can be argued are not consistent with the purposes of the legislation.


A well known example of this was the case of Amin
 in which the House of Lords interpreted the Sex Discrimination Act as only applying to public authorities providing goods and services when it was similar to provision by private bodies, not public functions generally. This was not the intention of the drafters of the legislation and left a significant gap in the level of protection for a number of years.


Another very recent example of the courts taking a narrow approach to Equality legislation was in relation to the effect of the Disability Discrimination Act and the case of London Borough of Lewisham v Malcolm
. The House of Lords applied a narrow test for the purposes of identifying the appropriate comparator in a disability related discrimination claim such that the scope of protection from such discrimination is narrower and more formalistic than intended. The government has acknowledged that this was not the purpose of disability discrimination and as a result is consulting on new provisions in the Equality Bill to overcome the effect of the decision.



These cases demonstrate that given such narrow interpretations of Equality legislation by courts and tribunals, a purpose clause would provide a valuable explicit positive tool to interpret the substantive provisions. This would aid in avoiding unnecessary litigation or appeals and improve the effectiveness of the Equality Bill.

(iii) The effect of EU Equality legislation


There are a number of EU Equality Directives that have been introduced or recast in the last eight years.
 These all require Member States not only to implement the Directives but also require national courts to interpret their national law so far as possible, in the light of the wording and the purpose of the directive in order to achieve the result required by the directive.
  


It would therefore be consistent with existing requirements on national courts to interpret national laws consistent with the purpose of EU Equality Directives to have a purpose clause that sets out the overarching objectives of the domestic Equality legislation. 


(iv) The effectiveness of Purpose Clauses in other jurisdictions


Anti-discrimination legislation in a number of other common law jurisdictions have employed Purpose Clauses: Canada, South Africa and Australia.
 The Review of the Canadian federal human rights legislation suggested that the Canadian Purpose Clauses had been invaluable in influencing the approach adopted by the courts to anti-discrimination law, as it had helped to ensure that more purposive and outcome-centred interpretations were adopted in judicial and tribunal decisions.
 The Canadian experience was also influential in the decision to have an extensive Purpose Clause in the South African legislation.
Procurement - Clause 149

The Commission welcomes Clause 149 which sets out provisions for a Minister to impose specific duties on public authorities in respect of public procurement. We are aware of concern that this will add red tape and be a burden on business. However, we believe that this will actually be beneficial to business as it will level the playing field as all firms will understand what is expected of them.
 We also believe that in explicitly obliging public bodies to deliver public services that are designed for and accessible to everyone, this will provide better value for money for the taxpayer. The Government Equalities Office will be consulting the Commission and other stakeholders on the content of any specific duties on procurement over the summer.
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