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Who we are and what we do

The Equality and Human Rights Commission (the Commission) was established on 1st October 2007. We are here for the 60 million people of Britain and Parliament has set us the task of:

1 Protecting and promoting equality;
2 Protecting and promoting human rights; and

3 Ensuring good relations.

Introduction

1. The Commission strongly welcomes the Government's landmark Equality Bill which we believe will ensure that Britain is well placed to find and support the talent we need to drive our economic recovery. Overall we think the Bill is well framed and proportionate and will help unblock some of the systemic problems that get in the way of equality for everyone in Britain. We believe the Bill will ease the burden on employers of complying with equality legislation, and the single duty will make it easier for public bodies to tailor public services to meet their communities' needs. 
2. We are particularly supportive of the following measures: 

· extension of protection from age discrimination in goods, facilities and services;

the duty to consider socio-economic disadvantage;

the new single public sector equality duty (PSED), including the extension to the new grounds;

measures to tackle the gender pay gap;

power to ensure that procurement is a lever to tackle inequality; 

extension on positive action

· Removal of the list of ‘normal day to day activities’ from the definition of disability; and simplifying the law by including a single trigger for reasonable adjustments
	This briefing examines the following areas:

· Exceptions to protection for age discrimination in goods, facilities and services - clause 190 (p.16)


· Commencement date for age provision - clause 203 (p.17)


· Exception for statutory authorities - schedule 22 (p.18)


· Exceptions concerning single sex accommodation - schedule 23  (p.19)


· Protection from multiple discrimination (p.20)



Age: exceptions - Clause 190

The Commission is strongly supportive of the Government’s decision to outlaw age discrimination in goods, facilities and services and public functions.  The general prohibition against discrimination in these fields is set out in Clause 27, while Clause 190 would be used to introduce exceptions relating to age.  The exceptions could make lawful certain conduct or practices, or things done for particular purposes or under particular arrangements. 

We believe it is necessary to ensure that Orders made under these powers are subject to an objective justification test so that all exceptions are objectively justified as a proportionate means of achieving a legitimate aim. This is consistent with existing principles of discrimination law for other protected grounds in both domestic legislation and under EU Equality directives.  
The Commission is concerned that the wide-ranging Order-making powers under Clause 190 could be used to exempt age-based rules relating to any aspect of goods, facilities, services or public functions, without a requirement to benchmark such exceptions against well established underlying equality principles.  
 

Some MPs have also signaled concern about the fact that Clause 190 gives power to the Minister to amend primary legislation with minimal parliamentary scrutiny.  Therefore the inclusion of an objective justification test would at least place some limitation on how this delegated power is exercised by current and future governments.  It would allow scrutiny by the courts if the Clause were to be used to introduce an inappropriate exception – i.e. one that could not be objectively justified.   Thus, it would operate in a manner similar to an ‘equality guarantee’ Clause applying to the whole Bill – an idea which the Commission is also promoting.


The following two examples show how this amended Clause might work in practice:


· Free or cheap travel concessions for older people – these could be objectively justified on social policy grounds, because they fulfil the legitimate aim of encouraging older people to maintain active and healthy lifestyles and keep up contact with family, friends and the wider community.  Travel concessions would be accepted as a proportionate response to this need and could be introduced as a legitimate exception under Clause 190, as amended.  


· An exception allowing over 80s to be denied credit – there might be an argument that this has a legitimate aim, because lenders need to be sure that loans can be repaid. However, a blanket exemption would be disproportionate – there are already less discriminatory means of achieving this aim, because the banking code requires lenders to make an assessment of the borrower's ability to repay.  Consequently, this would not be a permissible exception under Clause 190, as amended.


This example shows what might happen without the amendment:

· Some mental health care provision has a cut off of age 65, seriously diminishing the quality of life of older people with health problems such as depression.  It is possible that for reasons of political contingency the Government might want to legitimise this arrangement.   Without amendment, Clause 190 would permit a Minister to make an Order because there would be no requirement for the exception to be a proportionate means of achieving a legitimate aim.

Commencement date: outlawing age discrimination in goods, facilities and services - Clause 203

The Commission is keen to ensure that the new provisions outlawing age discrimination in goods, facilities and services and public functions, contained within Clause 27, are brought into effect within a reasonable period of time. 

The Commission is strongly supportive of the Government’s decision to outlaw age discrimination in goods, facilities and services and public functions.  The general prohibition against discrimination in these fields, for all protected grounds, is set out in Clause 27.   Clause 190 would be used to introduce exceptions relating to age, which could make lawful certain conduct or practices, or things done for particular purposes or under particular arrangements. 

The Commission is disappointed that the Bill provides no timetable for the implementation of the measures outlawing age discrimination in goods, facilities and services and public functions.  It is a matter of some concern that age discrimination is still lawful in these areas, in the face of compelling evidence of problems particularly in insurance and health and social care.  A timetable is needed to ensure that protection is introduced as soon as practicable and to bind future Governments should the need arise. 
Statutory authority - Schedule 22 
The Statutory Authority exception in schedule 22, repeats similar exceptions in current legislation, although the equivalent provision in the Race Relations Act 1976 (section 41(1)) is being repealed and not replaced. The Commission is pleased the race aspect of the exception is being repealed but concerned that the exception is being retained on other grounds without any requirement of the relevant legislation being a proportionate means of achieving a legitimate aim. The exception provides an absolute denial of application of the Equality Bill by any requirement in any enactment. 

The Commission's broad position on all exceptions is that they must be fully compliant with EU law and should subject to a requirement of being a proportionate means of achieving a legitimate aim. This is essential and reasonable as it only permits public authorities and others to use exceptions where they are objectively justified. It is also consistent with existing discrimination principles (for example justification for indirect discrimination) domestically and at EU level in the Equality Directives, and human rights principles in relation to article 14 of the European Convention of Human Rights and international human rights treaties.

As set out above, we support the inclusion of an Equality Guarantee which would require all new and existing legislation to be read consistently with a right to equality; similar to the requirement that all legislation be compatible with human rights requirements. For other legislation to be lawful they would need to be a proportionate means of achieving a legitimate aim.

In the absence of an Equality Guarantee the Commission considers that a requirement of a proportionate means of achieving a legitimate aim is essential to ensure any discrimination created by an enactment is justified.

Exceptions concerning single sex accommodation - schedule 23  

The Commission would like the government to consider narrowing the effect of the exception that allows for single sex communal accommodation. This should include clarifying the requirement for objective justification where discriminatory treatment on ground of gender reassignment is concerned, and ensuring there is no unfavourable treatment in relation to work arrangements.  

Paragraph 3 is designed to replace similar provisions under the Sex Discrimination Act 1975 (section 46), and also extend their effect from employment, education and services across all fields. It contains exceptions to the general prohibition of sex and gender reassignment discrimination, allowing communal accommodation to be restricted to one sex only as long as the accommodation is managed ‘as fairly as possible’ for both men and women. It sets out factors that must be considered when restricting accommodation to one sex only, and provides that discriminatory treatment on ground of gender reassignment must be objectively justified. 

In applying the exception concerning admission to communal accommodation where gender reassignment is involved, paragraph 3(4) provides an additional factor that “account must be taken of whether and how far the conduct in question is a proportionate means of achieving a legitimate end” (emphasis added). It is not clear what this means, and no examples are given, and it fails to give effect to the requirements of the EU Directive prohibiting sex discrimination in goods and services. It would be clearer/EU compliant - and more consistent with the approach to exceptions in other parts of the Bill and with human rights standards - to simply require that anything done in relation to admission to communal accommodation must be a proportionate means of achieving a legitimate aim. The Commission is considering the implications of this clause for people who hold Gender Recognition Certificates and may return to this clause at a later stage in the Parliamentary process.
Multiple discrimination

New clause 26

The Commission welcomes the Government's New Clause 26 which relates to multiple discrimination. In our view it is vital to recognise that all persons have multiple identities which should not and cannot be compartmentalised. This is therefore an important issue not just of principle but of ensuring legal protection for persons suffering discrimination on several grounds. However, we share the concerns of organisations such as the Equality and Diversity Forum, that this will apply only in direct discrimination cases, does not include harassment, and is limited to only two grounds.

Indirect discrimination

It is our view that individuals can and do suffer indirect discrimination on combined grounds. The failure to prohibit indirect multiple discrimination will make claims more complex, both for Tribunal and parties. For example, in the case of Noah v Desrosiers, a Muslim woman sued the owner of a London hair salon for direct and indirect religious discrimination after she was refused a job for wearing a headscarf. The Employment Tribunal decided that this did not amount to direct discrimination as the employer would have treated any woman who wanted to wear a headscarf in the same way. They then went on to consider her indirect discrimination claim where the Tribunal found in her favour. If a similar case were brought in the future, under the government’s proposed provisions, she would argue her direct discrimination on intersectional grounds and her indirect discrimination on claim on a) on grounds of her religion and b) on grounds of sex. This would make the claim complex to plead, defend and adjudicate: First, the direct discrimination test, and then the indirect discrimination test, would have to be applied to the same facts, which will be argued differently in each case.

Harassment

It is also our view that there are sound reasons for prohibiting intersectional harassment. Harassment on intersectional grounds occurs. See for example, Richmond Pharmacology v Dhaliwal
, where an employer made a remark to a female employee of Indian ethnic origin referring to the possibility of her being "married off in India" - this would not have been said to an Asian man or a white woman.  
The failure to prohibit intersectional harassment could make cases more complex where the claim concerns both direct discrimination allegations and allegations of harassment: For example, where the case concerns a continuing course of conduct comprising of direct discrimination and harassment it will be pleaded differently for each aspect. Whilst the claimant does not need a comparator in harassment claims, there would still be unnecessary complexity.
Number of grounds
We also believe that provision should not be limited to two grounds only. Although it is accepted that the statistics suggest that the incidence of 3 strand intersectional discrimination is not as widespread as the 2-characteristic discrimination, nevertheless, we believe that it should be possible to pursue such claims (such as, young black males who suffer discrimination in many areas because of stereotypical attitudes towards them.)  
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