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Who we are and what we do

The Equality and Human Rights Commission (the Commission) was established on 1st October 2007. We are here for the 60 million people of Britain and Parliament has set us the task of:

1 Protecting and promoting equality;
2 Protecting and promoting human rights; and

3 Ensuring good relations.

Introduction

1. The Commission strongly welcomes the Government's landmark Equality Bill which we believe will ensure that Britain is well placed to find and support the talent we need to drive our economic recovery. Overall we think the Bill is well framed and proportionate and will help unblock some of the systemic problems that get in the way of equality for everyone in Britain. We believe the Bill will ease the burden on employers of complying with equality legislation, and the single duty will make it easier for public bodies to tailor public services to meet their communities' needs. 
2. We are particularly supportive of the following measures: 

· extension of protection from age discrimination in goods, facilities and services;

the duty to consider socio-economic disadvantage;

the new single public sector equality duty (PSED), including the extension to the new grounds;

measures to tackle the gender pay gap;

power to ensure that procurement is a lever to tackle inequality; 

extension on positive action

· Removal of the list of ‘normal day to day activities’ from the definition of disability; and simplifying the law by including a single trigger for reasonable adjustments
Equality Guarantee

The Equality Bill represents a unique opportunity for the government to modernise all existing Equality law in order that everyone in Britain is treated fairly, with dignity and has the same opportunities to participate and thrive in British society.

The Commission believes an Equality Guarantee is essential for the following reasons:

(i) Ensuring the right to equality has the same status as other human rights

The right to equality is recognised internationally as a fundamental right and the United Kingdom should therefore introduce an Equality Guarantee to meet its international obligations and provide individuals with an enforceable right to equality.

The right to equality is set out in a number of international Conventions, for example, in article 26 of the United Nations International Convention on Civil and Political Rights (ICCPR).
  The Human Rights Committee which monitors the implementation of the Convention, has in its most recent Concluding Observations in 2008 called on the government to fully implement this and other provisions of the Convention.

The right to equality is also recognised in EU instruments including the Charter on Fundamental Rights
 and the recitals to the Equality Directives which have been implemented into domestic Equality legislation.

(ii) The Equality Guarantee would provide protection from any unjustified and disproportionate discriminatory laws

An Equality Guarantee that provided not only that everyone is equal before the law but also that everyone has the right to the equal protection and benefit of the law, would mean that exceptions under the Equality Bill and under other legislation must satisfy the test of being for a legitimate aim and proportionate in order to be lawful. 
(iii) Courts will need to interpret legislation compatibly with the Equality Guarantee

Other legislation would also need to be interpreted by Courts compatibly with the Equality Guarantee as is implied by a right to equal protection and benefit of the law. In addition any acts done under Statutory Authority or Ministerial Order and all other exceptions to discrimination for public authorities under the Equality Bill would also need to be interpreted compatibly with the Equality Guarantee.  It is important to point out however that discrimination by public authorities will be justified where it is for a legitimate aim and proportionate as under human rights principles. No more would be required of public authorities than currently under the Human Rights Act.

(iv) 
An Equality Guarantee would help achieve substantive equality

An Equality Guarantee moves beyond considering equality merely in a formalistic sense and limited scope of the sectors provided for in Equality legislation, to requiring the effect of all legislation to be considered for its discriminatory impact. This will assist achieving substantive equality.

An Equality Guarantee would also help further mainstream equality considerations into all functions of the state, and would be consistent with EU legislation. 

Purpose Clause

New Clause 22

To move the following Clause:—

‘(1) The purposes of this Act are to promote equality by—

(a) preventing discrimination, harassment and victimisation on any of the grounds set out in this Act whether singly or in any combination;

(b) ensuring that every person has an equal opportunity to participate in 

society, including by means of different treatment as required or permitted by the Act;

(c) eliminating and preventing patterns of systemic discrimination and inequality;

(d) permitting the adoption of measures to alleviate the disadvantage related to any of the grounds singly or in any combination;

(e) ensuring respect for and protection of the human dignity of every person;

(f) providing effective remedies for victims of discrimination, harassment and victimisation.

 (2) Any person applying this Act must interpret its provisions to give effect to the purposes stated in subsection (1).’.

The Commission believes that the addition of a Purpose Clause will enhance the benefits of this Bill. Purposes clauses set out the broad goals and underlying principles of legislation and contain the following elements:

· they are operative parts of the legislation with the same status as other provisions
;


· they do not however duplicate other provisions as they state the principles underpinning the legislation which compliment and aid in the interpretation of the specific provisions;


· the provisions of a purpose clause are not superior to and cannot override the specific provisions which will as a fundamental principle of statutory interpretation prevail over general provisions.

Purpose clauses are of particular assistance where specific provisions are not clear in their meaning or how they should be applied, and as a result are of assistance to everyone that applies the legislation such as public authorities, private bodies and in particular courts and tribunals.

The use of purpose clauses in the UK has not been extensive but has been used in a range of legislation. Most recently, the Equality Act 2006 sets out the general duties of the Commission in similar terms to a purpose clause, many of which are relevant to the purposes of Equality legislation:


“The Commission shall exercise its functions under this Part with a view to encouraging and supporting the development of a society in which— 

(a) people’s ability to achieve their potential is not limited by prejudice or discrimination, 

(b) there is respect for and protection of each individual’s human rights, 

(c) there is respect for the dignity and worth of each individual, 

(d) each individual has an equal opportunity to participate in society, and 

(e) there is mutual respect between groups based on understanding and valuing of diversity and on shared respect for equality and human rights.”

This sets out the overarching purposes of the Commission and has already been relied upon by the Commission in its applications to courts to intervene in human rights proceedings to make clear the purposes of the Commission and basis on which it wishes to make submissions.



There are a number of reasons why a Purpose Clause is appropriate for the Equality Bill.

(i) Equality legislation gives effect to principles of the right to equality


The first and crucial point is that Equality legislation should be viewed as different from other civil legislation such as commercial law. It not only provides civil remedies but also gives effect to fundamental principles concerning the right to equality as embodied in international conventions to which the United Kingdom is a party.
 This requires a positive and proactive approach to securing equality and alleviating disadvantages encountered by various groups in society. It is therefore appropriate for such legislation to set out the principles and values underpinning the substantive provisions in order to provide a clear statement of how the legislation seeks to give effect to the right to equality.


In addition, as the concept of “equality” can take a number of different forms it is important to set out those various elements or equality principles which include: treating people equally (formal equality); equality of opportunity; equality of participation; equality of dignity; and equality of outcome (substantive equality), and balancing measures aimed at eliminating disadvantage suffered by particular groups. 


(ii) Narrow and technical interpretations of Equality Legislation


Our second argument for a Purpose Clause is that the courts and tribunals have often interpreted Equality legislation in a narrow and technical manner which can be argued are not consistent with the purposes of the legislation.


A well known example of this was the case of Amin
 in which the House of Lords interpreted the Sex Discrimination Act as only applying to public authorities providing goods and services when it was similar to goods and servicesprovided by private bodies, not activities which are carried out by the state only, such as immigration control. This was not the intention of the drafters of the legislation and left a significant gap in the level of protection for a number of years.


Another very recent example of the courts taking a narrow approach to Equality legislation was in relation to the effect of the Disability Discrimination Act and the case of London Borough of Lewisham v Malcolm
. The House of Lords applied a narrow test for the purposes of identifying the appropriate comparator in a disability related discrimination claim such that the scope of protection from this type of  discrimination has been reduced to and is essentially the same as under direct discrimination. The government has acknowledged that this was not the purpose of disability related discrimination which was to give disabled people protection against less favourable treatment which is a consequence of their disability as well being based directly on disability. 
These cases demonstrate that given such narrow interpretations of Equality legislation by courts and tribunals, a purpose clause would provide a valuable explicit positive tool to interpret the substantive provisions. This would aid in avoiding unnecessary litigation or appeals and improve the effectiveness of the Equality Bill.

(iii) The effect of EU Equality legislation


There are a number of EU Equality Directives that have been introduced or recast in the last eight years.
 These all require Member States not only to implement the Directives but also require national courts to interpret their national law so far as possible, in the light of the wording and the purpose of the Directive in order to achieve the result required by the directive.
  


It would therefore be consistent with existing requirements on national courts to interpret national laws consistent with the purpose of EU Equality Directives to have a purpose clause that sets out the overarching objectives of the domestic Equality legislation. 


(iv) The effectiveness of Purpose Clauses in other jurisdictions


Anti-discrimination legislation in a number of other common law jurisdictions have employed Purpose Clauses: Canada, South Africa and Australia.
 The Review of the Canadian federal human rights legislation suggested that the Canadian Purpose Clauses had been invaluable in influencing the approach adopted by the courts to anti-discrimination law, as it had helped to ensure that more purposive and outcome-centred interpretations were adopted in judicial and tribunal decisions.
 The Canadian experience was also influential in the decision to have an extensive Purpose Clause in the South African legislation.
Pre-employment enquiries

New Clause 20

To move the following Clause:—

‘(1) A person (A) subjects a disabled job applicant (B) to prohibited employment enquiries where A makes inquiries of B as to whether B is a disabled person or as to the nature or severity of such disability.

(2) Inquiries of a disabled person as to the existence, nature or severity of their disability will not constitute prohibited pre-employment inquiries for the purposes of this Act where—

(a) the inquiry is for the purpose of determining whether an applicant requires reasonable adjustments for the interview process and is stated as being such an inquiry;

(b) the inquiry is made at the application stage for the purposes of monitoring disabled applicants, where such inquiry is made in writing, is kept separately from any application form, is anonymised, and is stated as being such an inquiry;

(c) for the purposes of positive action in recruitment, such as offering the guaranteed interview scheme, and is stated as being such an inquiry.

(3) Any invitation to request reasonable adjustments or disclose a disability under subsection (2)(a), (b) and (c) must specify the use that will be made of that information and must state that there is no requirement to provide that 

information.

(4) Information provided must only be used for the stated purpose.

(5) Inquiries of a disabled person as to the existence, nature or severity of their disability will not constitute prohibited pre-employment inquiries for the purposes of this Act where the inquiry is necessary for the purposes of determining whether an applicant can perform a specific employment-related function, either with or without adjustments and is stated as being such an inquiry.’.

New Clause 21

To move the following Clause:—

‘An employer (A) must not subject a disabled job applicant (B) to prohibited employment inquiries.’.

 
The Commission supports the coalition of Rethink, THT, NAT, RNID, Sainsbury's centre for Mental Health, Employers Forum on Disability and Mind's call for the prohibition of pre-employment health inquiries subject to the above clearly defined and limited exceptions.  Many disabled people, particularly those with stigmatised conditions such as mental health conditions or HIV, continue to experience discrimination by employers when applying for a job.  Research carried out by Rethink found that fewer than 4 in 10 employers would consider employing someone with a history of mental health problems.
  The Chartered Institute of Personnel Development (CIPD) found that in 2003 more than 60% of employers said that they disregarded applications from people with drug or alcohol problems, criminal record or a history of mental health problems or incapacity.

The Commission believes that this amendment will deter discriminatory behaviour from employers during the recruitment process and clarify a current area of potential confusion.  Where discrimination does take place, the amendment will make it easier to identify and address such discrimination.

Current welfare reform proposals are designed to encourage disabled people into work. Public Service Agreement 16 commits government to improving employment rates for people with severe mental ill health.  Government aims to get one million people off Incapacity Benefit (IB) by 2015.  However, the proportion of IB claimants with mental ill health as their main impairment has steadily increased over the last 10 years and currently constitutes over 40% of claimants.
  Yet although people with a mental health condition have the highest 'want to work rate' of any group of disabled people 
 the employment rate for people with a mental health condition is just 13.3%, compared to 73% for the general population. We believe that for government to achieve its aims of improving the employment rates of disabled people, particularly those with mental ill-health, and reducing related poverty and social exclusion, it is necessary to remove the barrier caused by irrelevant and inappropriate health related questions prior to a job offer.

A Rethink survey of over 3,000 mental health service users found that 41% of respondents were put off even applying for jobs because of the fear of discrimination from employers.  The Commission believes that by prohibiting  the use of pre-employment health-related questions which are not directly relevant to the candidate’s ability to do the job they have applied for, it will encourage many disabled people into employment  who are currently deterred from pursuing job opportunities for fear of being stigmatised.   

� An example of equality legislation that includes an Equality Guarantee to implement Equality Guarantee provisions under article 5 of CERD is section 10 of the Australian Racial Discrimination Act 1975.


� Article 26: "All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status." 


Equality Guarantee provisions are contained in CERD (article 5), CEDAW (article 15).


� Concluding Observations CCPR/C/GBR/CO/6, 30 July 2008 


� Article 20 “Everyone is equal before the law.”


� See for example Recital 3 of the Race Directive 2000/43/EC and equivalent recitals: The right to equality before the law and protection against discrimination for all persons constitutes a universal right of freedom, security and justice. 





� Constitutionalising Equality: New Horizons, Karon Monaghan QC, [2008] EHRLR Issue 1, page 21.


� This can be contrasted from preambles or recitals to legislation which do not have the same status as the other provisions.


� Section 3, Equality Act 2006.


� For example in RJM v Secretary of State for Work and Pensions [2008] House of Lords UKHL 63


� For example the Convention on the Elimination of Racial Discrimination (CERD), Convention on the Elimination of Discrimination Against Women (CEDAW), Convention on the Rights of Disabled Persons (CRDP).


� [1983] 2 AC 518.


� [2008] UKHL 43.


� For example the Race Directive 2000/43/EC, the Employment Directive 2000/78/EC, the Recast Gender Directive….and the Gender Goods Facilities and Services Directive.


� Von Colson and Kamann v. Land Nordhein-Westfalen, � HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61983J0014:EN:HTML" �Case 14/83�, (1984) ECR 1891.


� Purpose Clauses – Giving Coherence and Direction to Anti-Discrimination Law, Colm O’Cinneide, UCL: Canadian Human Rights Act section 2; South African Promotion of Equality and Prevention of Unfair Discrimination Act 2000 section 2; Australian Sex Discrimination Act 1984 section 3, Disability Discrimination Act 1992 section 3, Victorian Equality Opportunities Act 1995 section 3.


� Promoting Equality- A new vision, Report of the Canadian Human Rights Act Review Panel 2000.





� Rethink, Stigma Shout 2008


� CIPD (Oct 2005) Labour Market Outlook: Survey report Summer Autumn 2005


� Black, C., Working for a healthier tomorrow. Health, Work and Well Being Programme, TSO, 2008.


� Social Exclusion Unit (2004) Mental Health and Social Exclusion
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