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Who we are and what we do


The Equality and Human Rights Commission (the Commission) was established on 1st October 2007. We are here for the 60 million people of Britain and Parliament has set us the task of:

· Protecting and promoting equality;

· Protecting and promoting human rights; and

· Ensuring good relations.
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Introduction
1. The Commission strongly welcomes the Government's landmark Equality Bill which we believe will ensure that Britain is well placed to find and support the talent we need to drive our economic recovery. 
2. Overall we think the Bill is well framed and proportionate and will help unblock some of the systemic problems that get in the way of equality for everyone in Britain. We believe the Bill will ease the burden on employers of complying with equality legislation, and the single duty will make it easier for public bodies to tailor public services to meet their communities' needs. 
3. For 40 years British equality legislation has enabled those who are mistreated at work or overlooked by public services for discriminatory reasons to pursue justice through the courts. We have made good progress in tackling the most egregious examples of discrimination, because individuals and organisations now know that they can be brought to account. 
4. However, chronic disadvantage and inequality persist. Half of disabled people are out of work. A Bangladeshi woman is six times as likely to be unemployed as a white woman. A child's postcode at birth is a reasonable predictor for their lot in life as an adult. Our choices and chances in life are still, to a great extent, determined by our origins. 
5. This is not simply the product of ill will on the part of either individuals or organisations; it is a systemic bias. This Bill will improve our systems and structures in order to give everyone a fair chance. Key measures include:
· extension of protection from age discrimination in goods, facilities and services;

· the duty to consider socio-economic disadvantage;

· the new single public sector equality duty, including the extension to the new grounds;

· measures to tackle the gender pay gap;

· power to ensure that procurement is a lever to tackle inequality; and
· extension of positive action for those who wish to use it.
Ensuring the Equality Bill succeeds
6. The Equality Bill is an essential piece of legislation that will make Britain a fairer place to live. We will work with Parliament and our stakeholders to ensure the best possible Bill passes onto the statute book in the current session. 
7. However, the timetable is ambitious and the Commission recognises that some of the amendments to the Bill that we have supported may not go forward. This does not mean that we believe additional measures are not important. But if the Bill does not receive Royal Assent before the General Election is called, it may fail, significantly stalling the progress of equality in Britain. 

Why the Commission is calling for an amendment to the Public Sector Equality Duty

1. In the main, equality legislation relies on individuals to bring claims, after the event of discrimination, to achieve its aims. But progress towards equality will be unforgivably slow if this is the sole driver of change.

2. Individual cases cannot bring wide-spread reform: they rarely succeed; they effect only the organisation subject to the claim; and, in general, they place no obligation on even that organisation to change its ways. 

3. To make meaningful progress, we need legislation which puts the onus on organisations to themselves remove barriers and create a society which meets the needs of all.  Only this will bring about broad systemic and coordinated reforms.

4. For this reason, the public sector equality duties under existing legislation are groundbreaking. They require public authorities to “have due regard” to proactively eliminating discrimination and promoting equality of opportunity in the design of all their policies and practices.

5. These duties, of which the Government can be proud, have been invaluable in bringing about a culture change. They have put the UK at the forefront of developments in equality legislation. 

6. However, we think that the duty in clause 148 of the Equality Bill, which closely follows the models in existing legislation, can go even further by making it clear that public authorities must not only have due regard to equality considerations, but must also take action.

7. These changes would allow the Commission, as the body which enforces the duties, to concentrate on those authorities which fail to achieve outcomes, rather than on those which are unable to provide evidence that they have had regard to equality.

8. The Equality Bill is a once-in-a-generation opportunity to transform equality legislation. Now is the time to be ambitious. 

What we propose 
9. A key benefit of the existing duties is that public authorities are required to think about equality in everything they do, not just those activities which are most obviously relevant to equality, such as employment. This has been useful in bringing attention to the more subtle causes of inequality.

10. For this reason, we do not propose a radical departure from the existing public sector duties, or that proposed in the Bill. We wish to retain the requirements that a public authority should have “due regard” to equality considerations in everything it does. 

11.  However, we think that the duty would be improved if public authorities were required not only to have ‘due regard’ to equality, but also to take all steps they reasonably consider appropriate or necessary to the achievement of equality.    

12. Public authorities would be required to identify and take steps which are “appropriate” and those which are “necessary”. “Necessary” steps are those without which equality of opportunity is impossible.  “Appropriate” steps are those which, while not strictly necessary, are desirable and proportionate in the circumstances, having regard to their importance, the centrality of the issue, cost, etc.  

13. The wording we propose would mean that the Commission could take action against organisations if they fail to identify strong enough measures to promote equality and if they fail to take such measures.  

14. We also wish to ensure that there is no regression from the level of protection afforded to disabled people by the existing Disability Equality Duty. Therefore, the Bill should be amended to reflect the duty under the Disability Discrimination Act, which requires public authorities to take account of people’s disabilities, even where that involves treating disabled people more favourably than others. 
15. This is important to draw public authorities’ attention to the distinction between more favourable treatment which is permitted under the Bill, such as positive action, and that which is obligatory for disabled people under the Bill.  It is essential that the duty under the Bill should fully recognise that true equality for disabled people will not be achieved if they are simply treated in the same way as others. 
16. The overwhelming lesson to be learnt from our experience of equalities legislation over the past 40 years is that we need systemic reform, not solely individual redress. Now is the time to build on the success of the current equality duties, by making them more effective.   The Equality Bill is your opportunity to do so, by supporting this amendment.

The impact of existing public sector duties
17. Cases on the existing public sector equality duties have been important in establishing that they have teeth. In order to meet the duty, a public authority must have regard to equality considerations before a decision is made in relation to a policy. They must do so rigorously and with an open mind. Compliance with the duty is not a question of “ticking boxes”. Rather, regard to equality must be integrated into public authorities’ core functions and is a continuing duty, requiring attention throughout the development and implementation of a policy.
 
18. However, the courts have been equally clear that the duty “is not a duty to achieve a result, namely to eliminate unlawful racial discrimination or to promote equality of opportunity and good relations between persons of different racial groups. It is a duty to have due regard to the need to achieve these goals. The distinction is vital”.
 
19. Thus, in Baker
, a group of Irish Travellers appealed against a Government Inspector’s decision not to renew planning permission to allow mobile homes to remain on an estate. They argued that in making the decision, the inspector had failed to have “due regard” to the need to promote equality of opportunity. 
In coming to her decision, the inspector had taken full account of a Circular, which explained that gypsies and travellers suffer the worst health and education status of any disadvantaged group in England and that there is a pressing need to promote equality of opportunity to eliminate the problem. She had, therefore, fulfilled her duty to have “due regard” to equality of opportunity, even though she went on to make a decision which resulted in the travellers having to leave their homes. 

	
Suggested amendments


Clause 148, page 94, line 9, at end insert 

“, take such steps as it reasonably considers appropriate to, and take such steps as it reasonably considers necessary to”

Clause 148, page 94, line 15, at end insert 

“(d)   take account of disabled persons' disabilities, even where that involves treating disabled persons more favourably than other persons.”

Clause 148, page 94, line 17, after “to” insert 

“, take such steps as it reasonably considers appropriate to, and take such steps as it reasonably considers necessary to achieve”

Clause 148, page 94, line 19, after “need” insert 

“and taking steps”

Clause 148, page 94, line 21, at end insert

“and taking steps to”

Clause 148, page 94, line 30, before “foster” insert

“and taking steps to”

Clause 148, page 94, line 32, at end insert

“and taking steps to”


	The duty with our amendments

148     

Public sector equality duty



	(1)   

A public authority must, in the exercise of its functions, have due regard to the 



	need to, take such steps as it reasonably considers appropriate to, and take such steps as it reasonably considers necessary to —



	(a)   

eliminate discrimination, harassment, victimisation and any other 



	conduct that is prohibited by or under this Act;



	(b)   

advance equality of opportunity between persons who share a relevant 



	protected characteristic and persons who do not share it;



	(c)   

foster good relations between persons who share a relevant protected 



	characteristic and persons who do not share it;

(d)   take account of disabled persons' disabilities, even where that involves treating disabled persons more favourably than other persons.



	(2)   

A person who is not a public authority but who exercises public functions 



	must, in the exercise of those functions, have due regard to , take such steps as it reasonably considers appropriate to, and take such  as it reasonably considers necessary to achieve the matters 



	mentioned in subsection (1).



	(3)   

Having due regard to the need and taking steps to advance equality of opportunity between 



	persons who share a relevant protected characteristic and persons who do not 



	share it involves having due regard, in particular, to the need to and taking steps to—



	(a)   

remove or minimise disadvantages suffered by persons who share a 



	relevant protected characteristic that are connected to that 



	characteristic;



	(b)   

meet the needs of persons who share a relevant protected characteristic 



	that are different from the needs of persons who do not share it;



	(c)   

encourage persons who share a relevant protected characteristic to 



	participate in public life or in any other activity in which participation 



	by such persons is disproportionately low.



	(4)   

Having due regard to the need to and taking steps to foster good relations between persons who 



	share a relevant protected characteristic and persons who do not share it 



	involves having due regard, in particular, to the need to and taking steps to—



	(a)   

tackle prejudice, and



	(b)   

promote understanding.



	(5)   

Compliance with the duties in this section may involve treating some persons 



	more favourably than others; but that is not to be taken as permitting conduct 



	that would otherwise be prohibited by or under this Act.



	(6)   

The relevant protected characteristics are—



	age;



	disability;



	gender reassignment;



	pregnancy and maternity;



	race;



	religion or belief;


	

	sex;


	

	sexual orientation.


	

	(7)   

A reference to conduct that is prohibited by or under this Act includes a 


	

	reference to—


	

	(a)   

a breach of an equality clause or rule;


	

	(b)   

a breach of a non-discrimination rule.


	

	(8)   

Schedule 18 (exceptions) has effect.


	


� R (Judy Brown) v SSWP [2008] EWHC 3158 Admin, paras 90 – 96.


� Baker v SSCLG [2008] EWCA Civ 141, para 31.


� Baker v SSCLG [2008] EWCA Civ 141.
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