

Annex

This annex presents a fuller response to the EHRC assessment of MoJ’s Secretary of State Report together with more detail on progress in relevant areas of MoJ business, including responding to the issues raised by the Round Table.  
Procurement

Your assessment raises procurement as an area for improvement, particularly in relation to NOMS and the establishment of the new Directors of Offender management (DOMS) as set out in the NOMS Single Equality Scheme (http://www.justice.gov.uk/noms-single-equality-scheme.pdf) the MoJ is committed to working towards a number of key outcomes in relation to procurement. These include providing equal opportunity to bid for and win contracts for goods and services; and that all contractors understand that NOMS operates to standards on equality in service delivery and that they will be expected to do likewise.

All procurement arrangements have been reviewed and standard documentation updated to ensure compliance with existing equality duties. Pre-qualification questionnaires sent to suppliers prior to inviting them to tender have been expanded to include policy statements on equal opportunities and suppliers are asked to provide evidence of their own equal opportunity policies.

We are identifying those contracts where the risk of not meeting our equalities duties may be high and ensuring that effective systems and processes are put in place to monitor compliance with equalities legislation. An equality clause is included in any new contracts that are awarded.

We are also currently undertaking a substantial Specification, Benchmarking and Costing (SBC) Programme which, by exposing choices for the business, will enable NOMS to decide what it wants delivered and what the cost should be. This will be achieved by creating a robust framework of costed service specifications, which make clear the outcomes and outputs to be delivered. The service specifications will be used in Service Level Agreements and contracts. 

The specifications will set a minimum service level plus a range of options for the business to consider. The minimum service level will meet the needs of all relevant legislation including equalities legislation. Since services will be commissioned in line with specifications, all services commissioned will meet all equality needs. As part of the process of drawing up a specification, an equality impact assessment will be completed before it is signed off to ensure that the specification meets the needs of all groups of offenders, including disabled offenders.

In terms of commissioning, we are in the process of moving towards a regional commissioning model and Commissioning Managers are gradually taking up posts in the regions, working closely with DOMS. One of their key tasks is to ensure the specific service needs of offenders in the region are researched, identified and met through the commissioning process, including those of disabled offenders.

Prison Service and Disabled Offenders

The EHRC assessment gave credit to MoJ for recognising the large number of disabled people in prison but raised the issue of disabled offenders in the community.  We have made good progress in improving the position of disabled offenders in custody. A Prison Service Instruction (PSI 31/2008) tasks establishments to ensure that disabled prisoners are able to access the regime and appropriate interventions and mandates. It stipulates that where this is not possible at a particular establishment – because appropriate accommodation is not available, and reasonable adjustments cannot be made – measures are put in place to identify another suitable establishment and arrange a transfer.

Many establishments have made considerable improvements to physical access, but with an aging estate there are locations which, because they are listed buildings, and due to practical considerations or cost, are not fully suitable for prisoners with mobility difficulties.  

We recognise that disabled prisoners’ experience of prison can be significantly improved if allocation decisions are made more easily and quickly. We therefore want to ensure that information on facilities for disabled prisoners is easily accessible which will aid the process of deciding which prison would be most suitable for an individual.  

NOMS is currently gathering together comprehensive information not only on physical access and adapted accommodation, but also on specialised provision for prisoners with impaired hearing and sight, and those with learning difficulties. This information will be made available to all establishments on the Almanac entries and will make it possible to target improvements in the areas of most need.

We are also working hard to ensure the involvement of disabled prisoners in policy and practice development. We have recently commissioned Nacro to identify examples of good practice in establishments with a view to developing guidance on the role of prisoner equalities representatives. This is likely to include a model job description as well as identifying training and support needs.

In addition, work is underway to raise staff awareness of issues around prisoners with learning and other hidden disabilities. This involves the inclusion of modules in new officer training and in training on safe custody and suicide prevention. Guidance is also being developed on making reasonable adjustments for prisoners.

With regards to bullying, this is addressed through the Violence Reduction Strategy which is encapsulated in Prison Service Order (PSO) 2750. We take bullying of disabled prisoners very seriously and any instances of violence are dealt with in accordance with PSO 2750. We are, however, also undertaking a review of equality incident reporting procedures to ensure incidents involving disabled prisoners are properly reported and addressed. The issue of violence and disabled prisoners will be included in the comprehensive review of violence reduction which is currently being undertaken and will result in a revised PSO being issued next year.

Recognising the need for improved co-ordination of information on disabled offenders, particularly in relation to probation, the Race and Equalities Action Group in NOMS has been working with probation areas to develop legally compliant single equality schemes, which set out the full range of actions they are taking with regards to disabled offenders.

Data gaps

MoJ acknowledges the data gaps and is working on closing them down. For example we continue to work on improving data collection both in respect of staff, customers and service users. In relation to staff data MoJ has recently initiated a specific data project to further improve the collection of equality data including work on overcoming barriers to disclosure. There will be two phases to the programme supported by a robust communications strategy. The first baseline project phase is currently underway and due for completion in November and the second phase will be taken forward from January. MoJ has also launched its Equality Action Plan 2008-2013, which aims to improve diversity at all levels, including the SCS, through focussing on strategies and actions covering key areas of leadership, talent management and representation. The data will pinpoint issues that will be driven forward through business-specific action plans

The Ministry of Justice continues to look for ways to improve its diversity data collection. These include co-ordinated working with cross-government groups including representation at the Cabinet Office Working Group on data collection and working with the Office for Disability Issues and Office for National Statistics to harmonise disability related questions in government surveys.

Whilst there is already a mechanism for disability monitoring of offenders in prisons - and the amount of data collected is growing - it remains likely that there is significant under-recording of disability. Not only does coverage remain limited, but Her Majesty’s Chief Inspector of Prisons (HMCIP) survey data http://www.justice.gov.uk/inspectorates/hmi-prisons/docs/ older _ prisoners_thematic-rps.pdf  and other information would indicate that the prevalence of disability is much greater than currently recorded, especially in the older prisoner population.  

Developments in IT systems used to monitor offenders are making recording easier and facilitating the capture of information about reasonable adjustments. They will also make the data more amenable to analysis. The roll out of the new IT has started, and it is envisaged that all establishments will be using it by early 2010.  

We are committed to providing establishments with an improved version of the SMART software currently used for ethnic monitoring that will facilitate monitoring of outcomes on the basis of disability by the end of 2009. This will provide analysis of some key functions - for example Incentives and Earned Privileges Scheme status and adjudications - and facilitate local monitoring of others. We are working also to improve the procedures for facilitating disclosure of disability status - on reception and later, and we are developing more formal protocols about access to data (both in terms of ensuring that appropriate confidentiality is maintained, and that information on disabilities is shared as required, e.g. on transfer).  

Work is also underway on the development of the new IT system for probation and we will be ensuring that the method of collection for equalities data - including information on disabilities - is standardised across the country, and that data is routinely collected and analysed.

Data on staff in prisons and probation is collected on a regular basis and used to analyse employment functions. A copy of the 2007-08 Annual Staff Diversity Review can be found at:  http://www.hmprisonservice.gov.uk/abouttheservice/racediversity/staffethnicity 
As at 31 March 2009, approximately half of NOMS directly employed staff had not declared whether they have a disability.  An action in the soon to be published 2008-09 Annual Staff Diversity Review, is for the Service to carry out a focussed exercise to improve the coverage of employee data to enhance current reporting capabilities. This work is currently being planned.  
For the Legal Services Commission improving management information in relation to equal opportunities information is a priority as set out in their Single Equality Scheme 2008. LSC are currently moving forward with plans to introduce new IT systems to transform the delivery of legal aid services.
Action Plan

One issue raised in the assessment was the absence of ownership and progress measures towards delivery of the actions in MoJ’s Secretary of State’s Report. As you know the Report includes 25 actions to be taken forward by MoJ business groups. Ownership and accountability for each of the actions has been established and lies within specific business areas. We have already made good progress on the majority of these actions and further work is being driven forward on those yet to be completed. We are developing clearer interim success measures with the business and individual business groups provided updates for the MoJ Equality Scheme Annual Review and continue to take forward these actions, and others, to make disability equality a true reality for our customers and service users.

Legal Aid

Legal aid funding is provided for discrimination law cases on the basis of the criteria in the Legal Aid Funding Code, which as with other cases, set out requirements as to prospects of success, and cost benefit. The Funding Code also prioritises certain types of case – for example those with significant wider public interest. The intention behind the Code is that the limited funding is focussed on cases of the greatest priority. Since discrimination issues cut across all categories of law, the Legal Services Commission (LSC) (an MoJ NDPB responsible for legal aid and access to legal services in England and Wales) has not historically thought it necessary or desirable to have a separate discrimination category of law. 
The LSC has always considered that it is important that possible discrimination issues are picked up by legal aid providers as part of the case – for example that a solicitor approached about a housing problem is able to identify and deal with potential discrimination issues as well as other remedies and problems, and indeed vice versa. The danger if this is not done is that discrimination is seen as an issue dealt with only by a few specialists, is not picked up or dealt with by mainstream providers and, thus, clients could slip through the cracks. 
Earlier this year, as you will be aware, the LSC had discussions with yourselves  about the possibility of jointly funded discrimination contracts. The LSC would welcome views on how these discussions can be taken forward. They are not aware of circumstances where discrimination law cases 'do not fit' into legal aid categories and cannot then be funded for that reason and would appreciate further details of what was meant as it may be that these claims relate to small claims in the County Court, which are ineligible for funding for legal representation under the Funding Code. 

In respect of regionalisation, splitting up legal services work by geographical area is not a new approach. In fact, previously the LSC has tendered for work based on much smaller geographic areas (bid zones). They have sought to revise the geographical basis on which it procures services so it more closely reflects the types of services we want to buy. Factors that the LSC have taken into account when devising procurement areas are that services should be delivered locally to where clients are wherever possible, creating larger procurement areas to ensure the work being offered within them is sustainable and aligning procurement areas with those of other associated services (e.g. Strategic Health Authorities for mental health services). This approach is not intended to limit client choice, and in most instances it will still be possible for clients to travel to a service provider outside of their procurement area should they wish to. 

The LSC has consulted fully on its proposals for tendering new contracts, including impact assessments of any proposals on providers and clients, and has refined a number of its proposals in response to feedback received. For example, in response to concerns raised by disability groups, the LSC have amended their proposals to specifically let matters in the consumer category to cover claims under Part III of the Disability Discrimination Act 1995, covering discrimination by providers of goods, services and facilities.
The LSC have also recently published its first annual report against its Single Equality Scheme 2008, together with an updated Action Plan. More information can be found at http://www.legalservices.gov.uk/docs/about_us_main/SESAnnualReport2009.pdf. 
Courts and Tribunals
Her Majesty’s Court Service (HMCS) have now established an equality team  tasked with ensuring that HMCS is accessible to all and that actions are taken to ensure we are working in accordance with our legislative duties. 
A Standard for Equality and Diversity in HMCS, supported by a delivery plan, has recently been launched aimed at challenging discrimination and harassment and setting out expectations. 
HMCS recognises that knowledge and understanding of the duty to make reasonable adjustments has been varied across the court estate. To improve consistency and service delivery for disabled customers a Reasonable Adjustment Guide has recently been issued to provide additional support for HMCS staff working with public and professional court users. Tribunals Service Equality and Diversity team is working closely with the HMCS Equality Team to produce Tribunals Service-specific reasonable adjustment guidance.
The Tribunals Service continues to review and update its Customer Satisfaction Delivery Plan, further to the comments and feedback received in the quarterly Customer Satisfaction Survey which has specific questions about special needs and requirements in relation to, for example, visual or speech impairment.

A Tribunals Service Customer Service Board has been established, supported by a network of representatives, to focus on all aspects of customer service, including providing advice and guidance on the provision of reasonable adjustments. Stakeholder liaison with Other Government Departments, User Group Forums and the National Customer Representative Liaison Forum all also continue to provide valuable feedback. 

A literature review has been completed and is being progressed to ensure information is easily accessible and available in alternative formats. Pre-information packs have been re-designed to request customer information on any reasonable adjustment necessary to enable their progress through the system. The Tribunals Website has been awarded the ‘Triple-A’ conformance to web content accessibility standard and the Plain English Campaign award. 
Tribunal Service estates division has conducted an audit of the current estates portfolio and produced a Standard Venue Design, with venues offering hearing loops, mobile hearing loops, interpreters, alternative venues and for some jurisdictions domiciliary hearings are also available. 
The Tribunals Service Customer Service Champion and Head of Equality and Diversity along with the Head of the HMCS Equality team also sit on the MoJ Equality Delivery Board established earlier this year and are working closely with MoJ Corporate Equality Division.
Voting

The roundtable participants raised voting issues in relation to disability equality. Since 2000, the Government has funded over 160 electoral pilots, testing potential innovations to increase accessibility and convenience to improve participation. These pilots have included many which have tested electronic voting or e-voting – including over the internet, by SMS or telephone. Legislation provides for piloting at local government elections only. This meant that further pilots were not possible in 2009 when the local elections were combined with the European elections. The General Election next year means that no pilots have been planned for 2010. 

We are considering the next steps in relation to electronic voting as part of a wider look at the future modernisation of the electoral process. This will take into account the valuable evidence from the earlier pilots and from other sources, as well as the potential for electronic voting to help improve access to voting for the sight impaired, those with mobility issues and others for whom voting at polling stations or by post may be difficult or undesirable. We will also need to investigate relevant implementation, trust and security issues. 

We note the research that has been done on access to polling stations, notably that by Scope as part of the “Polls Apart” campaign http://www.pollsapart.org.uk/. We agree with Scope that it is crucial to engaging disabled people in the democratic process that all polling stations are fully accessible. 

We work with the Electoral Commission on all matters of electoral administration. The Government’s role is to maintain the legislative framework within which elections are run and Returning Officers and electoral officers carry out their duties; and the Electoral Commission is responsible for the production of guidance to electoral administrators and to advice as appropriate.  

The Commission issued guidance to support the implementation of the new requirements under the Electoral Administration (EA) Act 2006. The EA Act 2006 extended existing provisions for making polling places and stations, as far as possible, convenient and accessible for voters, including disabled voters. It included a duty on local authorities to undertake a review of polling places at least every four years.

In addition, under powers also in the EA Act 2006, the Electoral Commission has published a series of Performance Standards for Returning Officers (who are ultimately responsible for the running of elections). Again, the Ministry of Justice worked with the Electoral Commission on the development of the Performance Standards which include provisions relating to access and disability awareness.  

Involving disabled people
This is a key concern highlighted in the EHRC assessment and we recognise we can improve the way we involve disabled people.  We are currently looking at ways in which we can better involve and engage disabled people more strategically on key MoJ issues, and also on wider disability related issues that overlap with other Departments such as Home Office and Health in relation to mental health or learning difficulties for example. We expect to have a clearer view on how we can best achieve this early in the new year. 
Notwithstanding this, business areas are encouraged to engage with and involve stakeholders in a variety of ways in order to support policy development and improve service delivery.

For example, the Legal Services Commission has established a Client Diversity Group who members have lived experiences of the justice system as individuals who, for example, use British Sign Language, have a learning disability or have a mental health condition for instance, to inform its development of a toolkit to raise awareness about the needs of diverse client groups. Over the past year the Community Legal Advice (CLA) service (which is run by the LSC) has involved users with a range of disabilities to test and develop the service. CLA have worked with the Royal Association of the Deaf to pilot email advice for people who are deaf and have produced information videos in British Sign Language, which are available on the CLA website http://www.communitylegaladvice.org.uk  and YouTube. Working with the Shaw Trust, LSC have achieved Accessible Accreditation for the website. 

Other ways in which MoJ has been involving disabled people include NOMS setting up an external disability focus group with representatives from interested parties when working out the key priorities for their Single Equality Scheme; and Corporate Equality Division recently launching their on-line equality and diversity portal which operates as an external discussion forum on a wide range of equality issues.

Staff in the Ministry of Justice also have access to staff networks: the Disability Network and Home Office Disability Support Network (for NOMS staff) which in addition to supporting staff with disabilities provide advice on policy issues on disability and advice on practical ways to improve best practice, and procedures for disabled people. 

Guidance for MoJ staff on carrying out Equality Impact Assessments has been strengthened and now includes an Information and Communication & Technology (ICT) equality impact assessment template to help assess and address ICT impacts within new projects. The template provides an additional measure to ensure disability issues are appropriately considered in the development and implementation of policies and services by screening our proposals for unlawful discrimination with a particular focus on maximising accessibility. Consultation with relevant groups who may potentially be affected by the impacts is encouraged. 
Supporting defendants

In addition to the support provided for victims and witnesses in the criminal justice system, there is also support available to vulnerable defendants. All defendants have a right to legal representation and under Article 6 of the ECHR they have a right to free interpretation in court if the defendant cannot understand or speak the language used in court. A judicial Practice Direction sets out the overarching principle to be complied with in criminal trials of vulnerable defendants. This is that all possible steps should be taken to assist a vulnerable defendant to understand and participate in the proceedings and, therefore, the ordinary trial process should be adapted to meet those ends. All under 18s are considered vulnerable defendants for these purposes, as are adults suffering from a mental disorder or who have any other significant impairment of intelligence and social function. 
Examples of the steps that the court must take to assist vulnerable defendants are; a pre-trial explanation of what is to take place, in terms the vulnerable defendant can understand; a suitable supporting adult to be available throughout the proceedings; during the trial, each step being explained as it takes place with steps to ensure the defendant understands what is happening and; the trial being conducted in a language that is simple and clear enough for the defendant to understand. 

Additionally, where the vulnerable defendant is giving evidence as a witness and their ability to do so is compromised by their level of intellectual ability and social functioning, the Government legislated in 2006, to enable an application to be made to the court for this evidence to be given by live link where this would improve the quality of their evidence.  This also applies where the defendant is over 18 years of age and is suffering from a mental disorder or otherwise has significant impairment of intelligence and social function. We have also included provisions in the Coroners and Justice Bill, currently being considered by Parliament, to enable an application to be made to the court for an intermediary to assist vulnerable defendants with communication difficulties give oral evidence, where this is necessary to ensure a fair trial.
Co-ordinated action on ASBOs

In respect of Anti-Social Behaviour Orders, the Home Office have met with yourselves and agreed to consider how they can obtain more information (with examples) from Crime and Disorder Reduction Partnerships of how they test their policies on disability. Home Office colleagues will keep us involved and informed as this area of work develops. 

We will continue to monitor and review progress against our actions in our overarching Equality Schemes (and in those in individual business areas, e.g. NOMS, LSC) and in future SoS Reports, and drive these forward. Overall we will continue to strengthen our work on embedding improving outcomes for disabled people in all our business.
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