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Dear

Thank you for your letter of 15 July 2009 welcoming my first report on disability equality, and highlighting areas for improvement. 
I welcome your constructive comments, both on what we have got right and on what we have not, thus far, got right enough.  I also welcome the fact that disabled people have been involved in your feedback process. 

I do appreciate your positive feedback on the report overall, including on the clear identification of priorities and the way we have involved disabled people throughout.

I also value your positive comments on specific areas of our work including Aiming High for Disabled Children and work to reduce bullying of disabled learners.

Equally I acknowledge that there are areas where you feel we have further work to do. For the purpose of this response I have focused upon the four key priorities where you feel action is most needed.  Of course the other issues raised are of interest to us too and these have all been shared with policy leads. We shall provide a substantive response, on all the additional issues that you raise, within our updated SES, to be published on 1 December 2009. This will allow us to give detailed consideration to those further matters where you are seeking further work. 

Before I address the four key issues that you raise I should also like to use this opportunity to update you on some of the current highlights of our work to promote disability equality. 

The Qualifications and Curriculum Development Authority (QCDA) are developing a bank of case studies of good practice for primary and secondary schools on how to develop understanding of the social model of disability.  These case studies will provide authentic examples of primary and secondary curriculum planning that help promote positive attitudes in schools towards disabled people.

The National Strategies are currently producing a booklet for schools summarising their duties under the DDA and offering practical support on meeting these duties, including the development of a website which will enable good practice to be shared. 
The DCSF Equality and Diversity Unit hosted, in February 2009, two successful national conferences to share with the sector the learning from the DCSF report. Feedback from these events was extremely positive and another event is planned for February 2010. 

From 2011 data from the Annual Pupil Census will include information about disabled pupils rather than using Special Educational Needs (SEN) as a proxy. 

I now turn to the four key issues you raised in your letter.

Reservation and Declaration to the UN Convention

My officials and Sarah McCarthy-Fry, the Minister previously holding responsibility for disability issues in my Department, met with representatives of disability organisations prior to ratification and discussed the interpretative declaration and reservation.  As a result of these meetings, we included the following statement when ratifying the Convention to demonstrate our overall commitment to providing parents with a greater choice of accessing effective mainstream provision:

 

"The United Kingdom Government is committed to continuing to develop an inclusive system where parents of disabled children have increasing access to mainstream schools and staff, which have the capacity to meet the needs of disabled children."

 

Although we were unable to move away from taking a reservation, we did listen and respond to concerns expressed by disability organisations.  
We fully support the aims of the UN Convention to help ensure equality and inclusion between disabled people and non-disabled people.  However, we consider it important to ensure there can be no misunderstanding of what we are ratifying, and therefore we have no plans to change our position on the issue of the reservation and declaration.  
We believe inclusive education is, as we set out in 2006 in The Government Response to the Education and Skills Select Committee report on Special Educational Needs, about the quality of a child’s experience and providing access to a high quality education that enables them to make progress in their learning, and participate fully in the activities of their schools and communities. We see a vital and continuing role for special schools as a part of an inclusive education system, meeting children’s needs directly and working in much closer partnership with mainstream schools to build expertise throughout the system.
It is for this reason that we have decided to place an interpretative declaration on Article 24 2(a) to make clear that the UK’s understanding of the Convention is that it allows both mainstream and special schools.

We have also said that mainstream schools could and should be providing high quality support for the vast majority of children with special educational needs, working collaboratively with specially resourced provision, support services and special schools to ensure that the wide spectrum of need is met. 
Additionally we would not wish to take away the rights of parents/carers to express a preference for the type of school that they believe would best suit the needs of their child, which in some cases may be some distance from their home community. It is for this reason we are placing a reservation on Article 24 2 (b) to allow for children to be educated in schools away from home, which we believe is particularly important for children in rural areas.  
In 2007 we issued the guidance Planning and Developing Special Educational Provision: A Guide for Local Authorities and other Proposers. This encourages local authorities to plan and commission a flexible range of provision to meet children’s needs. This guidance reaffirms the important role that special schools play in meeting children’s needs directly and in providing outreach to other schools. It also reminds maintained mainstream schools that they must make provision for children on their roll who have SEN and make reasonable adjustments for disabled children.
In the Children’s Plan we said that many disabled children are successfully included in mainstream schools but that some disabled children with a range of complex needs are taught in special schools. We also said that mainstream schools could and should be providing high quality support for the vast majority of children with special educational needs and disabilities. By working collaboratively with specially resourced provision, support services and special schools, mainstream schools can ensure that the wide spectrum of needs is met.
These statements of our policy have been made in the context of changes made to the Education Act 1996 through the SEN and Disability Act 2001, so it provides that where a decision is being made on a school placement for a child with a statement of special educational needs, the child must be educated in a mainstream school unless this is incompatible with either the wishes of the parent, or the provision of efficient education for other children.  It also remains the position that where a parent is unhappy with the school placement specified on a statement, s/he can refer the matter to a Tribunal.

The teacher’s health standards regulations
My officials who lead on this policy area are meeting your official, Barbara Limon, later this month to explore this issue further.

We are determined to ensure that the department acknowledges its responsibilities and ensures that the teaching profession is reflective of society as a whole and that there is equality of access for all wishing to pursue a career in teaching.  We have worked closely with stakeholders to ensure that arrangements for health requirements are appropriate and proportionate to ensure the health, education and welfare of children.

As we have set out previously, we do not intend at this time to revoke the health standards for teachers.  That said, we have recognised that the time is right to take a fresh look in the context of the wider children’s workforce and whether it is sustainable for health standards to apply for teachers and not to other sections of the workforce.  As a result we intend to consult and meet with colleagues from the Department of Health to gain a clearer understanding in respect of the position for their employees and their standards.  Teaching is a demanding profession and teachers must have the appropriate level of fitness to ensure the health, safety, well-being and educational progress of pupils.

The health standards for teachers are explicitly linked to the duties of teaching, however employers and training providers must take account of their duties under the Disability Discrimination Act when assessing an individual’s fitness to teach.  The decision rests with the employer or training provider and is not one in which the Department has involvement or indeed has scope to intervene.

We have provided revised ‘Fitness to Teach’ guidance to assist employers and training providers in understanding their roles and responsibilities in terms of fitness to teach and outlining their commitment to ensuring that there is no discrimination in respect of the employment of disabled applicants in the profession.   
Identification of more robust actions to tackle disablist bullying within and outside schools

We intend to introduce a new statutory duty on schools to ensure bullying incidents between pupils, and incidents of verbal and physical abuse against school staff, are recorded. 

We also intend to consult before the end of this year on whether a further new duty should be introduced for schools to report all bullying incidents to their Local Authority, and whether types of bullying incident (e.g. racist, disablist, homophobic, etc.) should be recorded and reported. Once we have worked through the detailed implications of the proposals we will legislate at the earliest possible opportunity in 2010. 

This proposed legislation will place a duty on governing bodies to ensure there is a procedure in place for recording bullying (including by type), and take all reasonable steps to ensure it is complied with. This will help ensure that best practice on recording and reporting is embedded across all schools. Furthermore, by co-ordinating recording and reporting procedures so they are consistent across schools, local authorities will be better placed to support schools in developing and managing the process, and ultimately will be better able to support schools in their anti-bullying work, as they will have more information about the nature of the issue in schools.
My department has an ongoing programme of work to prevent and tackle the bullying of disabled children and children with special educational needs (SEN).  In May 2008 we published guidance for schools on ‘Bullying involving Children with Special Educational Needs and Disabilities’ as part of our ‘Safe to Learn’ suite of guidance. In September this year the Department launched a DVD resource pack for schools, titled, ‘Make Them Go Away’ which seeks to illustrate to young people the damaging impact of bullying disabled children and children with special educational needs (SEN).
We funded the Anti-Bullying Alliance to run a conference in Anti-Bullying Week 2008 which showcased the work done specifically to tackle the bullying of children with SEN and disabilities. In addition, we are working with the Anti-Bullying Alliance and the National Strategies who provide universal and targeted support and challenge for local authorities and schools to ensure the ‘Safe to Learn’ guidance, including the specialist guidance covering SEN and disabilities, is implemented effectively on the ground.

Currently, DCSF guidance on how to prevent and respond to bullying recommends that:

‘schools should record all incidents of bullying, including by type, and report the statistics to their local authority.’ (Safe to Learn, 5.6)

We are currently funding our National Strategies and Anti-Bullying Alliance field forces to ensure the recommendations included in Safe to Learn are implemented and embedded in schools. As such, many schools already have procedures in place for recording bullying incidents, and incidents of verbal and physical abuse against school staff, and are already accessing the benefits associated with this. However, our field forces have reported that this practice is not fully embedded across all schools, but is a crucial part of any successful anti-bullying policy.  

Clear records are an important part of meeting schools’ statutory obligations to safeguard all their pupils. They should also help to ensure schools as employers are able to ensure, as far as is reasonably practicable, the health, safety and welfare at work of their employees. Schools have various duties under equalities legislation in respect of both staff and pupils and clear records should help to safeguard anyone in the school who may be targeted by bullies because of their gender, gender identity, race, religion, sexual orientation, and/or any special educational needs or a disability.    

The introduction of the new requirements we are proposing to introduce will send out a clear message to school staff and pupils that their problems will be taken seriously and acted upon; it will help schools to collate important information that can used in a number of different contexts; and it will encourage more widespread and effective reporting, prevention and tackling of bullying. 

We know that bullying does not only take place within the confines of the school.  In April 2009 DCSF ‘Safe from Bullying’ guidance was published and includes information on tackling bullying outside of schools.  It covers ways in which disabled children and children with learning difficulties can be particularly vulnerable to bullying, and the need for all those who work with children to address this. The guidance specifically cites Mencap’s Bullying Wrecks Lives report and recommends the ‘Don’t Stick It, Stop It!’ campaign website to practitioners. It also explains that bullying can sometimes constitute a child protection issue. 

More co-ordinated mainstream action to reduce exclusions of pupils with SEN

Meeting the needs of children with SEN is an important priority for the Government.  However, the continuing disproportionate exclusion of children with SEN is a matter of concern for us and we have been addressing this issue.  With the National Strategies, we have been identifying good practice in areas which have a good record on low numbers of exclusions of children with SEN. We are using the findings from this work and focused deep-dive visits to local authorities in developing a toolkit to help schools and local authorities reduce exclusions of vulnerable groups of children. This will be available in the late autumn 2009.  
As recommended by Sir Alan Steer, we have asked National Strategies to challenge the top third of the local authorities with high exclusion rates, including high levels of SEN disproportionate exclusions. This challenge/support programme started in the summer term 2009. We reassess the Local Authorities termly to ensure that the support is given where it is needed. We should expect to see the impact of this in 2009/10 statistics.

The number of children with SEN who have been permanently excluded has fallen dramatically since 1997/98 - 2,250 pupils with statements were excluded in 1997 (18% of permanent exclusions) compared to 700 pupils with statements (9% of permanent exclusions) in 2007/08. 
Exclusions of pupils with SEN (with and without statements) have dropped by 320 (or 5.2 %) to 5780 for permanent exclusions and dropped by 14190 (or 5.5 %) to 241710 for fixed period exclusions. SEN pupils account for 71 % of all permanent exclusions and 59 % of fixed period exclusions from secondary school. They are also are eight time more likely to be permanently excluded than the rest of the school population.

Behaviour and attendance partnerships

We are also working through behaviour and attendance partnerships to reduce exclusions learners with SEN.

All maintained secondary schools have been expected to be members of behaviour and attendance partnerships from September 2007 and 98% of secondary schools are currently in partnerships. Behaviour and Attendance Partnerships are based on the principle that, by sharing resources, expertise and commissioning shared services, and by sharing out hard-to-place pupils across partnership schools in an equitable fashion, greater progress can be made towards reducing permanent exclusions, tackling low-level behaviour problems and reducing persistent absence.
Following Sir Alan Steer’s latest review of school behaviour we are legislating in the forthcoming Apprenticeships, Skills, Children and Learning Bill, (introduced to Parliament 4 Feb 2009) to ensure that all maintained secondary schools, Academies, City Technology Colleges, City Colleges for the Technology of the Arts are members of behaviour and attendance partnerships, We will also be amending Pupil Referral Unit regulations to require them to be members also. 

We are currently revising existing guidance for behaviour and attendance partnerships and this will set out that a key priority for them is to challenge and reduce all disproportionate exclusion rates, including those of children with SEN. The new guidance will be published in late 2009.
Our statutory exclusion guidance, last revised in September 2008, also helps schools to reduce disproportionate exclusions.

It states that schools should try every practicable means to maintain a pupil with SEN in school, seeking local authority and other professional advice as appropriate. Schools should only permanently exclude pupils with SEN statements in exceptional circumstances.

It sets out that schools should make every effort to avoid excluding pupils who are being supported at School Action or School Action Plus, including where appropriate asking a local authority to consider carrying out a statutory assessment.  

It states that, where a pupil with SEN is excluded, the headteacher should work with the Local Authority to see whether more support can be made available, or whether an SEN statement can be changed to name a new school.  If either of these options is possible, the head should normally withdraw the exclusion.

It sets an expectation that, following a permanent exclusion, Local Authorities should assess a pupil’s needs, undertaking an assessment under the Common Assessment Framework where one has not already been carried out, and it emphasises the importance of parents of children with SEN who are excluded receiving advice on the options available for their child’s future education.
Finally, the Ofsted inspection framework from September 2009 includes rates and patterns of permanent and overall/repetitive fixed-period exclusions, including any over-representation from different groups. 
My officials have studied your comments and shared them across policy and function directorates so that Departmental colleagues can see where you feel real progress has been made and consider the other issues raised.  

We are currently planning for the annual update of the Department’s Single Equality Scheme (SES) and intend to include within the Scheme an update on progress towards the commitments outlined in my report on disability equality.  We shall, of course, share our SES with you, and your feedback will prove invaluable in supporting this work.  
Much work has been done towards achieving the Government’s 2025 vision of equality for disabled people.  However, I appreciate that there is more to do and no room for complacency.  We must all work to maintain the momentum and to ensure that our actions continue to address the priorities for change identified by disabled people. 
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