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Consultation on Public Sector Equality Duty Specific Duties
Response from the Equality and Human Rights Commission in Scotland
Introduction

The Equality and Human Rights Commission was established by the Equality Act 2006 and came into being on 1 October 2007.  We are the independent advocate for equality and human rights across the three nations of Great Britain, and we work to reduce inequality, eliminate discrimination, strengthen good relations between people, and promote and protect human rights. We enforce equality legislation on age, disability, gender, gender reassignment, race, religion or belief, and sexual orientation and encourage compliance with the Human Rights Act.  In Scotland, we co-locate and work in partnership with the Scottish Human Rights Commission.
The Commission welcomes the opportunity to comment on the consultation on the public sector equality duty specific duties. The Commission believes that the development of the new equality duty provides a unique opportunity to put in place a structure which will lead to a renewed and stronger focus on equality. 
In developing this response, the Commission has been informed by two consultation events which we held in November 2009 with representatives from both the public and voluntary and community sectors.

The Commission’s ambition is for a duty which requires public authorities to address and shift the most persistent differential outcomes for a range of communities and groups. The strongest measure of success should be the degree to which public authorities are strengthening access to services and making clear progress in reducing inequalities of outcomes.
The general duty
The Commission is seeking to strengthen the general duty to ensure that public authorities are required not only to have ‘due regard’ to equality, but also to identify and “take all steps they reasonably consider appropriate or necessary” to the achievement of equality. “Necessary” steps are those without which equality of opportunity is impossible.  “Appropriate” steps are those which, while not strictly necessary, are desirable and proportionate in the circumstances, for example, having regard to their importance, the centrality of the issue, or cost,   We believe that this would strengthen authorities’ statutory obligations, ensuring a more explicit action-based, outcome-focused duty to address inequalities. While we accept that public bodies may not be able to achieve their equality goals immediately, authorities must take immediate action to make progress towards those goals.

The specific duties should focus on demonstrating the achievement of outcomes.  Fulfilment of action is not an indication of compliance; it is the difference which these actions have made which is the true measure of compliance.  The duty must bring about a focus on outcomes and delivering change.   With the most durable and persistent inequalities it may take time for public authorities to achieve equality of outcomes.  In such instances, the measure of compliance would be consistent, measurable progress towards this goal over a given time period. This model will more effectively enable both stakeholders and the Commission to measure the progress of public authorities in their journey toward the realisation of equality.   
Whilst the Commission recognises that the scope of the general duty is outwith the remit of Scottish Ministers, this focus on achieving outcomes also informs our views on the specific duties for Scottish public authorities.
The specific duties
The specific duties are crucial to the effective operation of the wider general public sector equality duty. The specific duties must be expressed so that public authorities are required, and enabled, to demonstrate the achievement of equality outcomes, rather than concentrating on processes. 
This outcomes focus of the new public sector equality duty links well with the Scottish Government approach outlined in the National Performance Framework
, which seeks to set priority outcomes for the Scottish public sector as a whole.

The Commission believes that there are some core building blocks which should underpin the development of the specific duties. These components form a cycle of activity which will enable public authorities to meet their public sector equality duty. 
The Commission believes that the Government should be prescriptive in these areas, explicitly outlining what public authorities are required to do to fulfil their obligations; but leaving flexibility as to how authorities do this.
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Figure 1: the building blocks of the specific duties
As outlined in Figure 1, we believe the key stages of the specific duties are:

· Evidence: public authorities must gather and analyse relevant evidence across all of the protected characteristics to identify local needs and priorities;

· Objectives: Evidence must then be used by public authorities to develop clear, realistic and measurable objectives which focus on the most significant inequalities

· Actions: authorities should outline the specific steps that they will take to meet their objectives and the wider general duty

· Outcomes: actions should lead to improved outcomes for each of the mandate groups.

· Monitoring and reporting: authorities should routinely monitor the impact and effectiveness of their equality actions in meeting their wider corporate objectives, and report publicly on this. This reporting information must then form part of the evidence available to the authority and so the cycle continues.

Involvement is placed at the centre of the cycle and must run throughout this process; at each stage, public authorities should involve stakeholders. Public authorities should also consider the potential impact of the objectives and actions on equality for all the relevant protected characteristics.
These areas fit well with the policy-making cycle jointly outlined by the Scottish Government and COSLA
, which also particularly highlights the important role of  evidence, priority-setting, the delivery of actions and evaluation and review, underpinned by the consultation of stakeholders, in the policy making process.
The Commission believes that these key elements should form the foundation of the new specific duties and they inform this consultation response.
Question 1: Do you think that it would be helpful to have in place specific duties to assist in the delivery of the Equality Duty?

The Commission fully supports the development of specific duties to assist in the delivery of the equality duty.
In designing the specific duties, it is vital that these are framed in such a way as to ensure that they do not become an end in themselves but are clearly designed to support authorities to meet the overarching general duty to eliminate discrimination, harassment and victimisation; to advance equality of opportunity; and to foster good relations.

The specific duties should also be designed with a view to their effective enforcement. The duties must be clear and measurable to ensure that those public authorities subject to the duties are clear about what is expected of them and that stakeholders and the Commission can assess their progress and, where necessary, hold authorities to account.

Question 2: Do you think the criteria set out at paragraph 4.4 are the right criteria for considering whether a public authority should be subject to the new specific duties?

and

Question 3: Do you think the new specific duties should be imposed on all Scottish public authorities which are subject to the general duty, provided it is reasonable and practical for them to fulfil the requirements?

The Commission understands that the proposed public sector equality duty general duty, as outlined in the Equality Bill, covers all public authorities listed on the face of the Bill, as well as those public authorities which are not listed, and non-public bodies which carry out public functions, with respect to those public functions.
The Commission has concerns that public authorities not listed on the face of the Equality Bill will only be covered by the general duty in respect of their public functions, such as the services they provide, and not in respect of their ‘private’ functions, for example in their role as an employer. While the Commission recognises that this is outwith the remit of Scottish Ministers, it is nevertheless important to raise this concern. This potential anomaly may become a particular issue when new public authorities are created as they will not automatically be subject to the equality duty in respect of all of their functions and it is important that the Scottish Government is mindful of this.
The Minister for Housing and Communities, Alex Neil MSP, stated before the Scottish Parliament’s Equal Opportunities Committee in June of this year that, in the view of the Scottish Government, the general duty should apply to all Scottish public authorities
. 
We would urge the Scottish Government to make amendments to the list of public authorities subject to the general duty, as currently set out in the Equality Bill, as soon as possible to ensure that the general duty applies as widely as possible. Only public authorities which are specifically listed in the Equality Act can be subject to the specific duties and so it is important that the list is comprehensive and accurate. We would welcome the opportunity to discuss this issue with the Scottish Government.
To determine which public authorities should be subject to the new specific duties, the Commission supports the criteria outlined in the consultation document.
The Commission has concerns about the question posed in the consultation document as to whether the new specific duties should be imposed on all Scottish public authorities which are subject to the general duty, provided it is reasonable and practical for them to do so. The Commission believes that this latter caveat, ‘provided it is reasonable and practical for them to do so’, is not an appropriate criterion and that, instead, the criteria set out in paragraph 4.4 of the consultation document should be used to determine whether or not an authority is subject to the specific duties.

The Commission recommends that those public authorities which are subject to the current specific duties should be subject to the new specific duties. In addition, we feel that there are other public authorities, not currently subject to specific duties, which should be covered.

For example, there appears to be confusion as to the extent to which Registered Social Landlords are subject to the current duties. The situation has been clarified to some extent following the Weaver case
, in which it was decided that the provision of social housing is a public function and so, in respect of these functions, the authority in question is subject to the Human Rights Act and, and so to the disability and gender general duties. However, the Commission believes that this is an issue which merits further consideration and clarification.
The Commission also has concerns about the extent to which organisations that are subject to the public sector duties are increasingly using arms-length organisations (often referred to as ALMOs) to carry out certain functions. The Commission believes that in such situations, the specific duties should apply to these ALMO organisations, provided that the organisations meet the criteria outlined in the consultation document.

A further issue which was highlighted by delegates at our consultation events was the fact that education authorities are currently listed as separate to local authorities, and so subject to the existing duties in their own right. Delegates felt that this is an anomaly which does not reflect current institutional arrangements. Whilst the Commission understands the legal reasons for this distinction we have some sympathy with these arguments. The application of the current duties on both LA’s and EA’s has led to some duplication in effort on the process elements of the duty which could be streamlined if LA’s were guided to incorporate their EA objectives into the body of their Business plans alongside their own responsibilities. The Commission recommends that the Government consider whether this arrangement reflects the practical reality on the ground and whether or not it should continue.
There is also an issue around the role of Community Planning Partnerships in meeting the equality duties. Community Planning Partnerships are not legal entities in themselves and so cannot be subject to the duties. Nevertheless, each public authority community planning partner is subject to the current duties, including in its partnership work. However, the Commission realises that more clarity is required as to how this works in practice. It would be helpful if the Government could develop guidance for Community Planning Partnerships on how their work could complement the duties placed on their constituent members.
Question 4: Is it appropriate to link the new public sector equality duty specific duties to either the Scottish or local government electoral cycle? (For example, linking the setting, reviewing and reporting on equality objectives to electoral cycles)

The Commission considers it inappropriate to link aspects of the new public sector equality duty specific duties to electoral cycles.

The Commission believes this proposal does not give due consideration to the range of different public authorities which will be subject to the specific duties. Many of these organisations, for example the General Teaching Council Scotland; Scottish Qualifications Authority; and the Mental Welfare Commission, are not directly affected by elections, in the same way in which the Scottish Government and local authorities are, and so the proposals may not be of any practical value as regards these authorities’ structures and processes.

It is unclear to which electoral cycle the specific duties would be tied, and how this would be determined. With UK Parliament elections, Scottish Parliament elections, local government elections, and anticipated elections to health boards, all taking place at different times, the Commission can see no clear rationale for, or benefit in, public authorities linking the duties to one or other of these different cycles.
Similarly, the implications of extra-ordinary elections (i.e. elections outwith the usual electoral cycles) would need to be fully considered as this could negatively impact authorities’ planned activities and progress. 
Question 5: Should public authorities be encouraged to mainstream equality, with reference to all the proposed protected characteristics, across their services and functions?

and

Question 6: How might public authorities best demonstrate they are mainstreaming equality in relation to all the proposed protected characteristics? For example, through reporting on progress.

The Commission fully supports efforts to encourage public authorities to mainstream equality across their services and functions; placing equality at the heart of public services will ultimately benefit all. 
The Commission believes the setting of a series of high level objectives, as is proposed in the consultation, may not be sufficient to require public authorities to move the work of embedding equality into the heart of public services onto the next level. It is vital that public authorities think about the equality impacts of their work across all their relevant functions.  We therefore suggest that public authorities should also be required to set out the actions they will take to meet the general duty, as part of the same process whereby they determine their objectives therefore setting their equality objectives in the context of their mainstream business planning cycle. So for example if an Authority sets an objective of closing the occupational segregation gap within their workforce they could make explicit the actions they propose to take such as – re-examining all Job Descriptions and Specifications to ensure that they do not impose unnecessary restrictive working patterns, reviewing their promotional strategy for attracting new employees; impact assess the results of their most recent internal promotion exercise; and, establish positive action courses for unrepresented groups  in functional areas where the gender balance is uneven. 
Question 7: With reference to the relevant evidence and to wider public authority general Equality Duty obligations, do you think that setting equality objectives would help public authorities to focus their response to the general duty? Should equality objectives setting cover all protected characteristics, or not?

The Commission strongly advocates the inclusion of an objective-setting specific duty. Prioritisation and objective setting have proved to be a crucial aspect of the existing disability and gender equality duties. Objectives should be set following the SMART principles, in that they should be specific; measurable; achievable; relevant; and time-bound.

However, the Commission believes that the proposals for authorities to set equality objectives should be further strengthened in a number of ways, as outlined below:

The need for an evidence-gathering duty
The consultation states that objectives should be set with reference to the relevant evidence. While the Commission welcomes this recognition of the importance of evidence in objective-setting, the Commission believes that this requirement should be made explicit by including a specific duty which requires public authorities to collect, analyse and act on evidence across all protected characteristics.

Sound evidence-gathering is the foundation which enables public authorities to determine their priorities and measure their progress in delivering better outcomes. This links to national objective fifteen in the Scottish Government’s National Performance Framework
, ‘our public services are high quality, continually improving, efficient and responsive to local people’s needs’. Only through the gathering of robust evidence and its consideration, are authorities enabled to identify local need and take action accordingly.

An evidence-gathering duty would require public authorities to adopt consistent, organisation-wide approaches to collecting relevant information; this would ensure improved internal monitoring as well as greater transparency.

The need to have a specific evidence-gathering duty explicitly laid out in regulation is particularly important in the current climate of constrained public finances. Evidence-gathering can be seen by some as potentially resource-intensive and so it is vital to explicitly outline the requirement to gather relevant information, and the value of this activity, to ensure that this activity is not overlooked. 
Similarly, the inclusion of such a duty is crucial with the introduction of a wider public sector equality duty which covers the additional ‘protected characteristics’ of gender reassignment, age, sexual orientation and religion and belief. 
The Commission is aware that many authorities have little or no data for these protected characteristics. This lack of data should not be used as a reason for inactivity and so the Commission believes that a specific duty to collect and use data is particularly vital in helping to embed these newer protected characteristics into the work of public authorities.

The Commission believes that the specific duty should require public authorities to collect, analyse and act on relevant evidence. This should include both qualitative and quantitative data sources, particularly including, but not limited to, material obtained from relevant consultation and/or involvement activities, surveys, internal monitoring and reference to national or other data held outside the authority. 
Requirement to set out specific actions
In addition to an obligation to set equality objectives, the Commission believes that the duty should also require public authorities set out the actions they intend to take to achieve their stated equality objectives. 
As outlined above, action is a core building block of the duty. Authorities should outline specific actions and activities which the authority has committed to undertaking, taking account of relevant evidence and focusing on the most crucial and persistent differences of access and outcome.

This will enable both stakeholders and the Commission to understand what authorities are committed to doing, and increase accountability and transparency.

Objectives in relation to all protected characteristics
This is an extremely important consideration which is central to the effective operation of the new extended public sector duty.

The Commission believes that it is vitally important that public authorities consider all relevant evidence in respect of all protected characteristics and then make informed decisions on their priorities on the basis of need, outcome and proportionality. Again, this demonstrates the importance of having an explicit evidence-gathering duty.

The Commission is concerned that, having extended the duty to the new protected characteristics of sexual orientation, religion/belief and age, some authorities may decide not to set objectives in these areas, due to a lack of evidence, thus undermining the effectiveness of the new duty.

The Commission expects that authorities will set objectives which relate to all protected characteristics. We must avoid a situation in which public authorities decide simply to concentrate on those things with which they are most familiar, or which appear more immediately achievable. The new equality duty must encourage public authorities to be ambitious in the work they undertake in respect of equality, particularly in relation to the new protected characteristics.
Where public authorities do not intend to set objectives in respect of one or more of the protected characteristics, they must be able to set out clear evidence to support such a decision. This will allow the Commission and other stakeholders to understand and, if necessary, challenge such assertions. 
Where a lack of data for particular protected characteristics has been identified, authorities should, in the first instance, consider having evidence-gathering objectives in these areas as one of their initial objectives.
The Commission also believes that authorities should give consideration to both single-strand and cross-strand objectives, to address the challenges highlighted through their evidence, therefore both capturing and addressing, for example, LGBT people’s experience of domestic abuse or the specific needs of ethnic minority older people. 
Question 8: Do you think equality objective setting should be linked to the corporate and/or business planning mechanisms of public authorities?
The Commission believes the most appropriate and effective approach is for public authorities to integrate objective setting, and the actions they will undertake to meet the general duty, as part of the mainstream business planning processes. The Audit Scotland review of the impact of the race equality duty in local authorities, published earlier this year, emphasised the need for councils to integrate their approach to race equality into their routine management arrangements.

Such an approach would mean that authorities do not need to undertake additional exercises, but modify their existing business planning process to include a robust consideration of relevant equality evidence and focus and strengthen existing action planning in their mainstream activities.
However, the Commission does recognise the need to balance mainstreaming activity with the need to ensure that equality considerations are prominent and identifiable.

Therefore, in linking equality objective setting to corporate or business planning mechanisms, it is vital that public authorities remain able to demonstrate, clearly and readily, that they are meeting their public sector equality duties. This is essential to ensure that public authorities are transparent and accountable in taking forward their work.
Question 9: How do you think public authority equality objectives should be publicised?

As stated above, the Commission believes that the specific duties should be prescriptive about what public authorities have to do, but not prescribe the means by which they meet their obligations. Therefore the specific duties should require public authorities to develop and publicise their equality objectives but it should be left to each public authority to decide how best to do this.
Nevertheless, in publicising their equality objectives and the actions they intend to take, authorities must ensure that this information is easily identifiable and accessible. To this end, the Commission would expect authorities to publish this information in one document, whether this is in the authority’s business plan or other document. This would help ensure that the work of the authority is transparent, and that stakeholders as well as the Commission can hold authorities to account.

Similarly, authorities could consider producing a summary extract of their equality objectives and actions to ensure that this information is easily accessible for stakeholders. It would assist if there were guidance to sectors to ensure a degree of uniformity of formats in their reporting.
Question 10: Do you think that public authorities should be required to review their objectives every four years in order to fit with the electoral cycles of Scottish or local government?

The Commission does not agree that public authorities should be required to review their objectives every four years in order to fit with the electoral cycles of Scottish or local government.

The Commission believes that public authorities should be required to review their equality objectives every three years which better corresponds to authorities’ sectoral business planning and spending review cycles. 
Question 11: Do you think public authorities should be required to report on progress?

and

Question 12: How frequently should public authorities be required to report on progress?

and

Question 13: Should reporting on progress be linked to existing processes such as business planning?

and

Question 14: Do you think the Government should prescribe in legislation how Scottish public authorities should report?

The Commission supports a requirement for authorities to report annually on their progress in meeting their stated equality objectives. The commitment to annual reporting will ensure increased transparency and enable stakeholders, and the Commission, to identify those public authorities which are faltering or failing to address significant inequalities.

The Commission believes that the precise format of reporting should not be legally prescribed. As outlined in Figure 1 above, clear monitoring and reporting is a key element of the specific duties and so should be an explicit requirement, but there should be flexibility about how this is done.

From our consultation events, we are aware that a number of stakeholder organisations support the need for greater levels of reporting as part of the duties, to better enable them and the Commission to monitor progress and hold public authorities to account. This underlines the value which stakeholders place on such transparency measures.

Reporting could form part of the organisation’s existing reporting systems or a stand-alone structure, so long as it is easily identifiable and accessible.

It is vital however, that reporting is relevant and tied to the authority’s broader objectives. Similarly, it must be regular and easily accessible for stakeholders. 

In line with our views on mainstreaming the duties, the Commission believes that public authorities should also be required to provide updates on their progress in addressing the general duty. This would mean that organisational annual reports could be used to report on progress against the organisation’s objectives and wider progress towards meeting the general duty. This wider approach will ensure that there remains a clear focus on improving outcomes and meeting the general duty across relevant aspects of the authority’s work.
Questions 15-22: Employment reporting
Before answering the specific questions around employment reporting which the consultation document poses, there are several general points which the Commission would like to make.
If the Government has highlighted these areas on the grounds that they constitute the most entrenched equality gaps, the Commission would, in principle, support the Scottish Government in directing public authorities to set objectives to address these issues in particular. 
However, the Commission does not consider these to be the only issues around which public authorities should set objectives and take action. In addition to focusing on these areas, authorities should be simultaneously considering all relevant evidence, which may indicate wider or different issues around which authorities should similarly set objectives.

A requirement for action

The Commission is concerned that the consultation proposals all constitute reporting duties, rather than containing any requirement to take action to address inequality. In light of the key components outlined in Figure 1 above, which underpin the new public sector equality duty, the Commission believes that any employment monitoring duties must be linked to equality objective-setting and must require public authorities to take action on the evidence they collect to reduce inequality in the workplace.

The150+ threshold
The Commission has concerns about the ‘150 or more employees’ threshold which applies to many of the proposals. In contrast, Fair Employment legislation in Northern Ireland requires organisations with 10 or more employees to publish data. The Commission believes that the exclusion limit should be much lower in order to ensure that all relevant public authorities are working effectively to address inequalities in respect of employment rates and the equalities pay gap irrespective of their size.
Question 15: The current gender specific duties require public authorities with 150 or more employees to publish an equal pay statement and report on that statement. Do you think this requirement should continue in the new specific duties?
and

Question 16: Do you think that there would be value in public authorities with 150 or more employees reporting on their gender pay gap?
The Commission believes that the requirement on public authorities to publish an equal pay statement should continue. However, this should be the minimum activity which public authorities undertake in addressing the gender pay gap. This should be done in the wider context of considering all relevant evidence and setting objectives accordingly.
As outlined above in our general comments on this section, and also the core components of the duties as detailed at the beginning of the response, this requirement must be more than a reporting duty, but must also require authorities to take appropriate action to address the inequality which the data exposes.

Similarly, the Commission would also question the threshold being set at 150 staff, as outlined above.
Question 17: If the gender pay gap is to be reported upon, what method do you think should be used to calculate the gender pay gap?

We recognise that the median is the preferred earnings measure of the Office of National Statistics, as it is less affected by a relatively small number of very high earners, but it is the inclusion of those same high earners in the mean gender pay gap that leads the Commission to prefer the mean measure. 

The gender pay gap is subject to a downward pull at the lower end – caused by the disproportionate number of women working in low-paid jobs – and an upward stretch at the higher end – caused by the exceptionally high earnings of a small number of workers who are almost exclusively male. To use a measure which downplays the fact that the very high earners are predominantly male is to ignore one of the key dimensions of the gap.
Moreover, it is our view that to seek to represent a complex phenomenon such as the gender pay gap with a single figure could be misleading. The Commission would much prefer public authorities to have sufficient information to enable them to identify the causes of the gender pay gap and take action to tackle it. This is what the gender equality duty currently provides and it is what both the gender duty and equal pay codes of practice recommend.
The Commission will be publishing a report on gender pay reporting in the private sector in early January which may assist the Government in determining an appropriate mechanism. 

Question 18: Do you think public authorities with 150 or more employees should be required to include information on the concentration of women and men in particular grades and in particular occupations (occupational segregation)?
The Commission believes that, given the priority attached to this issue in Scotland, authorities should be required to provide information about occupational segregation. However, again, this should not be seen as the only activity which authorities should be undertaking. Authorities should be considering all relevant evidence to identify priority objectives and actions.

Similarly, as with our more general points, such a duty should not only be a reporting duty but must also require authorities to take action; and again the Commission also has concerns about the 150 staff threshold.
Question 19: Do you think it would help public authorities to monitor progress on equality and be more transparent if they were required to publish their ethnic minority employment rate and disability employment rate?
The Commission believes that authorities should be required to publish their ethnic minority and disability employment rates. 

As above, this should not be seen as the only areas on which authorities should focus. Authorities must consider all relevant evidence to identify priority issues, which are likely to highlight issues such as promotion and retention as important factors which impede progress towards the elimination of discrimination or the advancement of equality of opportunity. 
Again, the Commission believes that such a duty must not only be a reporting duty but must also require authorities to take action.
Question 20: Should public authorities be asked to outline how they intend to gather information on employment rates for the other characteristics protected under the new Equality Duty?

In its response to the consultation on the GB public duties, the Commission recommended the collection of such information as good practice but did not recommend it should be a legal requirement.  There was strong feedback from stakeholders in Scotland, however, that public authorities should not only be asked to outline how they intend to gather information on employment rates for the other characteristics, but should be required to gather and use this information. In doing so it is important that the methods chosen are robust. It may assist if sectors adopt common methods of collection and reporting across their own sector.

As outlined previously, evidence-gathering is a crucial element of the specific duties. It is imperative that authorities have sufficient information in order to enable them to identify appropriate objectives. If an authority does not have this information then that authority should set an initial objective to gather this information.

Again, the Commission believes that the duty to gather information should also require authorities to take action on the basis of this information.
Question 21: How frequently should public authorities be required to publish information on the gender pay gap, their ethnic minority employment rate and their disability employment rate? 
and

Question 22: Should reporting on employment information be linked to other aspects of reporting on progress on equality, such as reporting on equality objectives?
The Commission believes that authorities should publish this information on an annual basis, together with their wider reporting on equality, most likely within authorities’ existing annual reporting mechanisms.
Question 23: Do you think public authorities should be required to demonstrate how they have considered the impact on equality of their policies and services?

The Commission strongly supports the inclusion of a duty on public authorities to demonstrate how they have considered the impact of their policies and services on equality. As outlined in our initial comments, impact assessment, as well as involvement, should underpin the core elements of evidence, objectives, actions, outcomes and monitoring and reporting.

Unlike the existing duties, we believe that the new specific duties should include not simply a requirement to set out procedural arrangements for impact assessment, but rather should require public authorities to actively assess the impact of their policies and services. The most important thing is that we ensure public authorities are routinely assessing the impact and acting upon the findings of the assessment, rather than developing procedures which are rarely used.

The consultation document suggests that public authorities should assess the impact of key services and policies and in relation to key strategic and spending decisions.

The Commission welcomes the explicit reference to spending decisions in the consultation. In light of the current climate of increasingly constrained public finances, the Commission is eager to ensure that authorities take into account their equality duties and that their financial decisions do not have a disproportionately negative impact on equality groups, and impact assessment is crucial to this
. 
However, the Commission believes that the proposals would be significantly strengthened by greater clarity about what specific decisions should be impact assessed and at what stage, or stages, of policy development or decision-making an impact assessment is required. These points could be further elaborated in the relevant Code of Practice.
Similarly, the proposals do not go into great detail about whether they relate to proposed and existing policies. The Commission believes that any impact assessment requirement should apply to both proposed and existing policies as, without such a requirement, public authorities could potentially be left with a series of existing policies which may not be ‘fit for purpose’, particularly in relation to the new protected characteristics, and we would urge the Government to clarify this issue.
In addition, the proposals do not make clear that consultation and involvement should be an integral part of assessing the impact of policies and services, and the Commission believes this should be more explicitly outlined.

Question 24: Do you think a public authority should only be required to demonstrate equality impact assessment of key policies and services?

The Commission does have concerns about the proposal to limit impact assessment to ‘key’ policies, which appears to be a regression from the current requirement of the race equality duty in respect of ‘relevant’ policies. 
Whilst there is a shared desire for a greater concentration on the policies which really matter, there is concern that the emphasis on ‘key’ policies may go too far. Our concern is that, from experience, we have seen some authorities focus on policies which are too high-level to meaningfully inform service delivery activity. We believe it is essential to balance the need to focus on issues of importance and be proportionate, but also not be too narrow in determining which policies and services should be subject to impact assessment. 

Delegates at our consultation events raised particular concerns about the term ‘key’, primarily due to the fact that the term is subjective and open to varying interpretations. Fears were also expressed that the term ‘key’ may potentially be exploited by authorities as a loop-hole or reason not to impact assess.

Notwithstanding our concerns about limiting impact assessment only to ‘key’ policies, should the term be used, there needs to be more guidance or a clearer definition of ‘key’. The Commission believes that it is important that there is transparency and consistency when making decisions about what’s ‘key’.
Question 25: What information should a public body be asked to provide or publish to demonstrate that consideration has been given to the impact on equality of key proposals, policies or services? 
and
Question 26: Should public authorities be required to take action in response to issues identified through impact assessment?

In demonstrating that consideration has been given to the impact of equality on particular policies or services, authorities should be required to demonstrate that they have considered relevant evidence; that the have involved relevant stakeholders; the action they have taken as a result of this information, and changes (if any) they have made to the policy; and outlined their plans for monitoring and reviewing the impact of the policy. This will aid mainstreaming if this activity is carried out as part of the current business planning cycle. 
The Commission strongly supports a requirement for public authorities to take action in response to the issues identified by their impact assessment. Referring back to the core components of the duties, as outlined above, the Commission considers it imperative that authorities consider the evidence and take appropriate action, based on this evidence.

Indeed, impact assessment underpins these key stages of the duties – evidence; objectives; action; outcomes; monitoring and reporting – in ensuring that authorities advance equality of opportunity and eliminate discrimination in their policies and services.
Question 27: Do you think public authorities should have a specific duty when setting their equality objectives to take reasonable steps to involve and consult employees, service users and other relevant groups – or where appropriate their representatives – who have an interest in how the authorities carries out its functions?

The Commission strongly supports the principle of involvement as underpinning the core components of the specific duties. It is important that we learn from the effectiveness of the disability duty involvement requirements; in particular, the degree to which ‘involvement’ has empowered disabled people by increasing their participation in service delivery and decision-making.

The Commission advocates the inclusion of a specific duty requirement which would require public authorities to ensure that appropriate groups and communities are involved in the development of priorities and other relevant aspects of the duty, including reporting on progress. 

There are several areas in which the Commission wishes to see the proposals clarified and/or strengthened. Firstly, the consultation document uses the terms ‘consultation’ and ‘involvement’ interchangeably. 
The Commission’s preference is clearly for a stronger emphasis on the principle of involvement, due to the successes attributed to the involvement requirements of the disability equality duty. The Commission therefore believes that the requirement should be for authorities to involve relevant stakeholders, which then includes, but is not limited to, consultation.
Similarly, the scope of the involvement requirements should not only be limited to the development of equality objectives, as is suggested in the consultation document, but should instead underpin the whole of an authority’s work in tackling inequality, in line with the key elements outlined in Figure 1, above. Involvement should be a key consideration in providing relevant evidence, which then informs an authority’s objectives; in determining the relevant actions to achieve these objectives; in measuring the outcomes achieved; and in evaluating the efficacy of the authority’s activities, which then provides further evidence to continue the cycle.

In addition, the proposals suggest that authorities should ‘take reasonable steps’ to involve stakeholders. The Commission is concerned that this dilutes the requirements of the existing duties which are framed so that authorities ‘shall’ (i.e. ‘must’) consult and/or involve.

Delegates at our consultation events raised concerns about the term ‘reasonable steps’, particularly due to the subjective nature of the phrase. Participants also expressed fears that public authorities would equate reasonable steps with affordability and, given the current financial climate, as well as the potential need for investment to ensure effective involvement, there were concerns that this would result in a reduction in effective consultation and involvement. Such an approach could potentially adversely impact on smaller, more dispersed communities such as deaf/ blind people or asylum seekers.
If the concept of ‘reasonable steps’ is to be retained it must be more clearly defined to ensure that this doesn’t dilute authorities’ current obligations. 
Moreover, the Commission believes that the duty to involve should be further strengthened by explicitly requiring authorities to publish and take action on the results of any consultation and involvement activity. Such a requirement links to the key principles of the collection and use of evidence, and the need to take action as a result, which should underpin the specific duties, again as outlined above.
Question 28: Do you think that imposing specific duties on contracting authorities in relation to their public procurement activities are needed, or are the best way to help deliver equality objectives? Do you think such an approach should be pursued at this time?

and

Question 29: Do you think that contracting authorities should be required to state how they will ensure equality factors are considered as part of their procurement activities to help contribute to the delivery of those objectives?

The Commission strongly supports the introduction of a specific duty in respect of procurement. International research has found that procurement is one of the most effective instruments for promoting positive action in employment and changing employers’ practices with ‘minimum pain and resistance’.
  
While the current race, gender and disability duties require public authorities to promote equality through all their functions, which would include procurement, many authorities remain uncertain about the permissibility or practicality of using procurement to advance equality. The development of an explicit specific duty has the potential to provide some much-needed clarity by establishing a more explicit connection between procurement and the public sector duty.
The Commission supports a specific duty requiring contracting authorities to set out how they will use procurement to deliver equality objectives; however the means for doing this should not be prescribed in legislation.

In addition to the proposals contained in the consultation document, the Commission also recommends a separate, additional requirement on progressively widening supplier diversity, which would require contracting authorities to consider how best to encourage under-represented firms such as small and medium-sized enterprises (SMEs) and third sector organisations to participate in the public procurement process. 
Whilst business is broadly supportive of using public procurement to promote equality,
 SMEs have expressed concerns that they are adversely affected by the practice.  The Commission believes it is vital that public procurement opportunities are open to as wide a range of suppliers as possible. 
Recent research on procurement and the 2012 Olympics, carried out by the EHRC in England, found that supplier diversity is all too often forgotten in the context of competing policy through procurement priorities
, raising important issues for the forthcoming Commonwealth Games in Glasgow in 2014.
Question 30: Do you think that contracting authorities should be required to consider using proportionate equality-related award criteria where they relate to the subject matter AND performance of the contract?

The Commission is in favour of a requirement for contracting authorities to use equality-related award criteria.
We would recommend that the words ‘to consider’ be removed from the wording of the specific duty, as they diminish its importance. If the award criteria are relevant and proportionate, contracting authorities should be required to use them.

The new duty should also make clear that authorities should consider equality when determining the weighting given to the award criteria when the contract is to be awarded to the most economically advantageous tender, as well as when considering whether a bid is abnormally low, where any of its contracts is subject to competitive bidding. In this sense the advancement of equality would not be ‘priced out’ in a competitive tendering process. 
The Commission similarly believes that contracting authorities should be required to include equality related contract conditions into their contracts which would highlight the significance that the authority has placed on equality considerations in the development of a public tender and the centrality it attaches to achieving equality objectives in its delivery. 
The Commission is concerned, however, that the current proposals are limited to contracts which are clearly directly related to equality. In the Commission’s view, equality is clearly relevant to the majority of public sector contracts, and to nearly all contracts for public services, and so the proposals as they are currently framed are ultimately too narrow.
Question 31: What would be the impact of a regulatory proposal aimed at dealing with suppliers who have breached discrimination law? What might be the benefits, costs and risks?
The Commission supports an explicit requirement for public authorities to exclude suppliers with a history of unlawful discrimination unless they can demonstrate that effective steps have been or are being taken to resolve the issue. Public authorities have a legal obligation under the equality legislation, to ensure that public money is not spent on practices that lead to discrimination.

It has become increasingly common for public authorities to use pre-qualification questionnaires (PQQs) asking for details of any judgment, finding or formal investigation of unlawful discrimination within the last three years, as well as an opportunity to explain what steps have been taken as a result of that finding or investigation.
 

In the Commission’s view, it would be virtually impossible for public authorities to meet their statutory equality responsibilities if they did not ask these questions. However authorities are under no obligation to verify that the information in the PQQ is correct.
Public sector delegates at our consultation events raised concerns that a regulatory role may be too onerous for authorities, and ultimately outwith what public authorities can reasonably be expected to do.

The Commission further feels that an assessment of a current supplier’s achievement of equality outcomes should be a vital part of the reassessment of any current contract prior to retendering as this may highlight particular issues (some which may be very local in their origins) which the authority may need to address. 
Question 32: What do you consider to be the role of Scottish Ministers in providing leadership on equality?

The Commission believes that Scottish Ministers have a key role in providing leadership, not only in fulfilling a specific Scottish Ministers’ duty but more widely in leading by example in fulfilling the public sector equality duty as a whole, throughout their work. 

This view was borne out in the events we held on the specific duties consultation, where delegates generally supported the Scottish Government having a leadership role. 
Similarly, this leadership role was the main driver in the Commission’s decision to undertake a s31 assessment
 of the Scottish Government’s performance in meeting the current public sector duties. The Commission felt it important to concentrate on the Scottish Government precisely because of the expectation that the Government will demonstrate leadership in its approach to the public sector duties and will promote good practice.
Both the current disability and gender equality duties place a specific reporting duty on Scottish Ministers. 

The disability duty requires Ministers to give an overview of the progress made by public authorities in relation to disability equality and to set out proposals for coordination of action by public authorities to bring about further progress. The first round of reports for the disability duty was published in December 2008 and the Commission felt this was a worthwhile exercise in providing a general overview of work to promote disability equality across the public sector in Scotland.

The gender equality Scottish Ministerial duty, the report for which is due in June 2010, takes a more targeted approach than that for disability. It requires Ministers to identify priority areas for the advancement of gender equality by public authorities and to provide an overview of the progress made by public authorities in these priority areas. 
While the gender report has not yet been published, the Commission is supportive of the approach of the gender Scottish Ministerial duty in highlighting particular priority areas for attention by public authorities. This will effectively tie the different aspects of the equality duty together, making an explicit link between nationally set priorities and local delivery, in respect of the most significant and entrenched inequalities.

The Scottish Ministerial duty is particularly important when considering ministerial priorities such as domestic abuse or occupational segregation, the causes of, and solutions to, which may lie outside of any individual authority’s remit, but in which they could play a significant part. The Government may wish to consider further how they could utilise current and future structures (such as Community Planning Partnerships’ responsibilities for Single Outcome Agreement delivery against national outcomes) to contribute to national equality outcomes.
Question 33: Should Scottish Ministers set equality priorities for the public sector in Scotland, determined jointly with local government in the spirit of the Concordat?

As outlined in the previous question, the Commission agrees that Scottish Ministers should set equality priorities for the public sector in Scotland. It is important that any ministerial duty should be built around actions and outcomes, rather than merely a reporting duty.

However, the Commission does not agree that these priorities should be determined jointly with local government. 

The Commission appreciates the new relationship between central and local government, and the desire to develop policy jointly, as a result of the Concordat. However, the Commission feels that if only local and national government develop equality priorities, this arrangement would not take into account other public authorities, such as, for example, the Scottish Qualifications Authority, which will also be subject to the public sector equality duty, and which will also be expected to take cognisance of ministerial priorities.
Nevertheless, the Commission believes that there may be merit in the Scottish Government jointly developing priorities with Community Planning Partnerships in respect of the services they provide and particularly in relation to the joint functions they oversee such as the development of a Community Plan in accordance with Section 59(1) of the Local Government in Scotland Act 2003. . This would go some way to strengthening the role of Community Planning Partnerships in meeting the equality duties, while also reflecting the key role which CPPs have in developing Single Outcome Agreements, in the context of the Concordat. We would welcome further discussion with the Scottish Government on how this may work in practice.
The Commission believes that Scottish Ministers should consult with the wider Scottish public sector when setting the priorities, to ensure that they are fit for purpose across all sectors.
Question 34: Do you think Scottish Ministers’ equality priorities should be based on evidence and informed by reasonable and proportionate involvement of stakeholders and equality interests?

It is imperative that Scottish Ministers’ equality priorities should be based on evidence and informed by stakeholder involvement. Again, this links to the key principles of evidence and action as outlined earlier in this response.
Similarly, the Commission also believes that Scottish Ministers should involve public authorities in the development of their priorities, to help ensure that the priorities identified are realistic and achievable across the public sector. As outlined above, the potential for the Scottish Government to develop priorities alongside Community Planning Partnerships should also be explored.
Question 35: Should Scottish Ministers set their equality priorities at the end of the year in which the Government is elected and report on these within the electoral cycle?
While the Commission does not agree with earlier suggestions to link elements of the public sector duties to electoral cycles, there may be value in linking Scottish Ministers’ equality priorities to their electoral cycle.

Nevertheless, we recognise that this may present problems in its practical operation. Obviously, the Scottish Parliament electoral cycles do not fit with the range of public authorities’ business planning cycles, through which we recommend they develop their equality objectives, and so the value of developing Scottish Ministerial priorities in the middle of authorities’ planning cycles may be questionable.

The Commission believes that more thought should be given as to how this would work in practice to ensure that local objectives and action can be informed by national priority setting.
Question 36: What documentation do you think should be required of public authorities to publicise their equality objectives?

and

Question 37: Do you think that the mechanism(s) – whether through a scheme or otherwise – for public authorities to publicise their equality objectives and report on progress should be left to each individual authority?

The Commission believes that the specific duties should outline what public authorities are required to do, but leave flexibility and scope in how public authorities meet their requirements.

The Commission recognises that equality schemes have not been the most effective markers of compliance. However, in the absence of equality schemes, it is nevertheless important that there is a requirement for public authorities to publicise their objectives, their planned actions and the progress they have made towards achieving greater involvement and transparency. They should also summarise the findings of their evidence-collection, including evidence from involvement, to demonstrate that their objectives are based on robust evidence and analysis.
The means by which authorities publicise this information should be at the discretion of public authorities. However, it is essential that authorities ensure that the information is readily identifiable and accessible. 
In this way, the Commission would advocate that authorities ensure that all relevant information is available in a single document. This will aid internal monitoring, ensure greater transparency and enable the public and the Commission to hold public authorities to account more effectively. This degree of standardisation, particularly within sectors, would enable audit and inspection bodies, for example, to gather and assess evidence more efficiently, and enable greater comparison of progress between bodies. One benefit of this approach is that it would aid in the identification of approaches which work, for potential replication within and between sectors.  
Question 38: What role should bodies with a scrutiny and improvement function in Scotland play in monitoring and improving the extent to which Scottish public authorities advance and promote equality, foster good relations between different communities and groups, and take steps to prevent unlawful discrimination?

and

Question 39: Should that role be set out in specific duties placed on bodies with a scrutiny and improvement function? If so, which bodies? What would you see as the costs and benefits of such an approach? Are there any risks associated?

The Commission believes that there would be significant value in placing a specific equality duty on audit and inspection bodies.

Audit and inspection bodies are currently themselves subject to the existing equality duties and so must promote equality of opportunity and eliminate discrimination when carrying out their functions, including when carrying out inspections of other organisations. However, the Commission believes that this role in considering equality as part of inspections should be made more explicit. 

A specific duty would help to streamline audit and inspection by incorporating equality considerations into existing scrutiny regimes. This is consistent with the current direction of scrutiny in Scotland, post-Crerar
, to encourage the sharing of information between audit and inspection bodies and to reduce the burden of scrutiny on public authorities.

While audit and inspection bodies would not be expected to inspect for compliance with the public sector duty, a specific duty would help ensure that equality considerations formed part of scrutiny bodies’ regulatory framework, essentially making equality considerations a quality indicator against which organisations are inspected. 
As one practical example, an inspection body may, in assessing day care services for older people, approach issues of dietary provision or linguistic support (issues which are traditionally viewed through an indirect discrimination lens) as fundamental indicators of quality which demonstrate that the provider has thought through the potential barriers which might prevent an older Chinese person from accessing the service and its wider benefits.  As another example, an inspection body might assess how the ‘tone’ of provision - set by assumptions about those who currently use it - may inadvertently discourage older LGBT people from using a service in the future. 
A specific duty may help to clarify the role of audit and inspection bodies in monitoring the extent to which public authorities meet the variety of equal opportunities duties developed by the Scottish Parliament
.
Furthermore, a specific duty would also help to clarify and formalise the role of Scottish audit and inspection agencies in meeting the British public sector general equality duty.

Therefore, the Commission believes that a specific duty should be placed on audit and inspection bodies. The Commission believes that such a specific duty should apply to all public authorities which undertake a scrutiny and improvement function.
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