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The Equality and Human Rights Commission Response to the Scottish Law Commission Proposals for Reform of Law on Rape & Sexual Offences

6 March 2008

1.0 The Equality and Human Rights Commission (EHRC) champions equality and human rights for all, working to eliminate discrimination, reduce inequality, protect human rights and to build good relations, ensuring that everyone has a fair chance to participate in society.  

2.0 The EHRC welcomes the opportunity to respond the Scottish Government Consultation on the recommendations of the Scottish Law Commission’s (SLC) Report on Rape and Other Sexual Offences legislation. 

3.0 At present Scottish law on rape and sexual offences is outdated and open for criticism as it lacks clarity, fails to protect women and impacts negatively on victim’s experiences of the criminal justice system. 

4.0 This response will address the SLC’s key proposals focussing on sexual autonomy and consent, sexual assault and evidence.
Sexual Autonomy and Consent 

5.0 The EHRC believe that this review represents one of the most significant opportunities for many years to address the inadequacies of Scottish law on rape. Scotland has one of the lowest conviction rates for rape in Europe, 3.9% across Scotland, in some areas it is less than 1%
.  Over the past 20 years rape convictions have steadily fallen in Britain.  From 1977-1981 conviction rate was 20% this dropped to 8% from 1993-1997 and to 6% from 1998 – 2001, an overall decline of 14%
.
6.0 Sexual offences tend to happen in private and so it can be very difficult to prove if consent was given. The EHRC agree with that SLC that that a lack of consent from the victim is a constituent part of a rape or sexual assault and therefore support the recommendation contained in Paragraph 2.19; Draft Bill, sections 1(1); 2(1); 3(1); 4(1); 5(1); 6(1), (2). It is therefore important to define consent for the statute books, the EHRC support the recommendation contained in Paragraph 2.22; Draft Bill, sections 9-11.

7.0 The EHRC believe that the term ‘free agreement’ is a succinct and easily understood phrase, which will be widely understood by juries and the wider public. The EHRC believe that the term ‘Free agreement’ should be qualified in a manner similar to that of the state of Victoria where a judge will instruct a jury in the following way; ‘the fact that a person did not say or do anything to indicate free agreement to a sexual act is normally enough to show that the act took place without that person’s free agreement’.  The EHRC are therefore in favour of the SLC’s recommendation that – “Consent as a constituent element of sexual assaults be defined in general terms as 'free agreement'.” But suggest that the further clarification similar to that practiced in the State of Victoria, Australia should be added. 
8.0 The EHRC support the inclusion of a non exhaustive list of particular definitions comprising factual situations which denote the absence of consent and which therefore constitute in and of themselves the act of rape.  It is essential that in setting out this list it is made clear that the scope of situations where rape can occur is very wide and that the list is open to future additions. 
The EHRC are concerned about potential problems posed by the wording of the first two of the proposed list (Recommendation 5 (a) and (b) & Draft Bill 10, (2), (a) & (b)), particularly the reference they make to giving advance consent:

a) where the person had taken or been given alcohol or other substances and as a result lacked the capacity to consent at the time of expressing or indicating consent unless consent had earlier been given to engaging in the activity in that condition;

b) where the person was unconscious or asleep and had not earlier given consent to sexual activity in these circumstances;

The introduction of the idea of ‘advance’ consent into the law is very problematic, and would seem to undermine the theoretical underpinning of the bill, which is that consent is not a contract, and can be withdrawn at any time. 

9.0 The EHRC supports Rape Crisis Scotland’s additional suggestions for the list of factual situations, which are:
· The list should be extended to allow the presumption of “no consent” to apply in circumstances in which the complainer had been the victim of sexual or physical abuse at the hands of the accused on previous occasions. The inclusion of a provision to allow a pre-existing relationship of violence or a sexual exploitation should form the basis for showing that there was no free agreement or that any belief that the complainer was consenting was not a reasonable one.
· Behaviour consistent with grooming for the purposes of sexual exploitation 
· Circumstances in which the complainer had been trafficked for purposes of prostitution should also, we feel, be included as a situation where consent is absent, and the intercourse in question therefore constitutes rape.

10.0 We would ask the Scottish Government to ensure that indicators are treated as ‘evidential presumptions’ as is the case in England and Wales. ‘Evidential presumptions’ place the onus on the accused to satisfy the jury that consent was present. Current rape and sexual assault cases frequently focus on the complainant who is often subjected to intrusive cross-examination. The accused however, can rely on the concept of ‘honest belief’, which can be used to argue that the victim’s behaviour amounted to consent. This defence is completely at odds with gaining justice for women who have been victims of rape or sexual assault. 
Sexual Assaults 

11.0 Sexual assault is a serious infringement on a victim’s sexual autonomy. Such attacks are not only a physical assault but also a violation of personal intimate and psychological boundaries. It is essential that all forms of sexual assault attract criminal liability. It is important that forthcoming legislative changes do not adopt a gender blind approach. Women are predominantly the victims of rape and sexual assault and it is essential that this reality is reflected in legislative changes. 
12.0 The EHRC agree with the proposal that sexual assaults should form a separate category of offence and be divided into specific types (Paragraph 3.8; Draft Bill, sections 1-2). It is however important that different types of sexual assault are treated seriously and that sentences for offenders are proportionate to the crime. As the law currently stands, rape is defined as a ‘man having sexual intercourse with a woman without her consent.’ The inference of this definition is that only a man can commit rape and only women can be raped. The EHRC agree that the term rape should be maintained but widened to include oral or anal penetration (Paragraph 3.29; Draft Bill, section 1). We welcome this change as it will offer protection to male victims. 
Evidence

14.0
In Scots law, no person can be convicted of a crime from the evidence of one witness alone. There must be two sources of evidence with regard to each essential fact, although some of this evidence may be circumstantial. This can cause some difficulty for complainants in cases of rape or other sexual offence. It is important to recognise that people respond to rape and sexual attacks in different ways – one woman’s distress can corroborate her account of sexual attack but so too can another woman’s shock or silence or delay in reporting. 

15.0 The EHRC believe that ‘corroboration by distress’ should be addressed in this Bill. We note the SLC are reviewing matters of evidence and their suggestion that the issue of corroboration by distress should be left for development by the courts. We would urge that issues around evidence and corroboration by distress is given further consideration by the Bill team so that this new legislation is able to address current failings of the system which is particularly acute for victims of sexual offences. 
Conclusion 
16.0 The EHRC believe that this legislative change is timely and important.  We welcome proposals in the consultation which further protect transgender people. We would caution against a ‘gender blind’ approach since it is clear that sexual violence disproportionately impacts on women and girls. 
17.0 The widespread sexism and public apathy towards women victims of rape and sexual violence is of grave concern to us. This is reflected in part by the low convictions for rape but also in recent research by the Scottish Government in which found that; 
· 27% of respondents thought a woman could be at least partly responsible if she was drunk at the time of the attack
· 26% felt that a woman bore some responsibility if she wore revealing clothing
· 32% said there should be some burden of responsibility for rape if the women was flirting 
· 18% thought rape could be the woman's fault if she is known to have had many sexual partners
. 
Clearly, Scotland needs to develop a broad response to rape and sexual violence. Legislation is only one part of the solution. We also need leadership from government and public awareness campaigns to challenge these ingrained negative attitudes towards women.  
17.0
The Equality Duties
 require public bodies to eliminate discrimination and harassment, promote equality of opportunity and take steps to take account of disabled peoples’ disabilities, even where that means treating disabled people more favourably than other people. In addition public bodies are required to conduct and publish impact assessments in areas such as primary legislation, policy and employment. The purpose of impact assessments is to help organisations identify where it is possible to take action to promote equality of opportunity. Further information about the Equality Duties is available on our website. Although religion, sexual orientation and age are not covered by a positive duty public bodies should strive for best practice in this area and include these equality strands in impact assessments wherever possible.  We expect that the Scottish Government will take these duties into consideration as the legislation on Rape and Sexual Offences develops. 

18.0
For further information about this response please contact 
Helen Miller, Policy Officer, Equality and Human Rights Commission, helen.miller@equalityhumanrights.com or 0141 228 5958.
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