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1. Introduction
1.1. The Equality and Human Rights Commission (the Commission) was established on 1st October 2007 under the Equality Act 2006. It champions equality and human rights for all, works to eliminate discrimination, reduce inequality, protect human rights and build good relations, and ensure that everyone has a fair chance to participate in society.  
1.2. The Commission brings together the work of the three previous equality commissions, the Commission for Racial Equality, the Disability Rights Commission and the Equal Opportunities Commission. The Commission's remit covers race, disability, gender, age, sexual orientation, religion or belief and the application of human rights.  

2. Flexibility in the current economic climate

2.1. We believe that flexible working is vital to a modern economy preparing for the turbulent times ahead and that flexible working should be seen not as a business cost but a business opportunity. 

2.2. The British Chambers of Commerce survey ‘How business is striking the right balance’ (2007) showed that small firms were proving adept at giving their staff greater flexibility in the way they work and that small and medium-sized firms were providing an impressive array of initiatives that were delivering real benefits for their business as well as to their staff. Over 70% of small businesses found some or significant improvement in employee relations, 60% found some or significant improvement in staff retention and well over half reported some or significant improvement in productivity. 
2.3. It was clear from the survey that the primary motivation for businesses when introducing greater flexibility into the workplace was as a response to the business case for flexibility rather than a desire to ensure legal compliance. Respondents who offered flexible working (70%) were motivated by one of three factors: their own personal conviction that greater flexibility has benefits for their business, staff and customers (39%); a desire to improve staff retention (33%); and as a response to employee requests (38%). Only 16% cited a desire to be legally compliant as a primary motive. 
2.4. Companies will, in this challenging economic climate, be looking to make the most productive and flexible use of their workforce. Genuinely flexible working - working smarter, often through informally agreed small changes to the organisation of work, not rigid, inflexible patterns - is part of the solution, not part of the problem. The Commission is concerned that in this situation, business needs all the support it can get - and keeping businesses going keeps people in jobs.
3. EHRC response to the principal recommendations of the Independent Review
Ms Walsh published her review in May 2008. The principal recommendations were:

· The age cut off for an older child should be 16 and under

· The increase should be made in a single step and not staged 
In addition Ms Walsh also made the following recommendations:

· Business would benefit from increased information and guidance about dealing with flexible working requests 

· More work should be done to raise awareness of the right to request flexible working, both among employees and employers. 

3.1. The Commission welcomes the Government’s acceptance in full of the recommendations of the Independent Review.

3.2. We strongly support the Government’s intention to extend the right to request flexible working to parents of children up to the age of 16. 

The light- touch right to request regulation is widely recognised as a success story for parents and business. It has helped to drive a culture change in the work-place, opening up better work-life balance opportunities for those with child-care and caring responsibilities. And there is now much emerging evidence about the benefits to business of increasing the flexibility of the workforce. 

Our view is that flexibility can be most effective for employers and parents, and deliver best business returns, where it is opened up to all employees. Refusals in the current system are likely to be the result of insufficient flexibility within firms to accommodate requests. Parents are likely to have the same flexible working needs, linked to nursery or school times, making it more difficult for the employer to accommodate multiple requests and cover business need. Extending to all employees addresses this, providing the scope for managing different patterns of working in ways that deliver for the business - and in many cases positively enhance business benefits.

The Equal Opportunities Commission in its Transformation of Work investigation (2007) indicated that there was also massive under-use of skills linked to lack of flexibility –6.5 million people under-using their skills said that greater flexibility would enable them to better use their skills in work – increasing productivity. Of this, 1.7 million said greater flexibility would encourage them to return to the labour market - helping to support government in-work policies and the 80% employment rate.
The investigation also provided strong evidence that people would like the right to request to be extended. A survey of individuals (2007) found that:

· most adults (69%) believed that the right to request should be extended to all parents,
· 60% people (58% men, 63% women) thought that the right to request should be extended to all employees.
The Third Work-Life Balance Survey (DTI, 2006) reported that 90% of employees felt that employers should give all employees the same priority when considering requests to work flexibly. 
3.3. We agree with the Review’s recommendation that the increase should be in a single step and not staged.  Many employers are already offering flexibility to all, subject to a valid business case being made, and incremental extension of the right to request is already running behind best practice in the most effective businesses. 
3.4. The Commission agrees with the Walsh Review recommendation that business would benefit from increased information and guidance about dealing with flexible working requests. 

In July this year, the Commission launched its Working Better campaign which aims to bring together various ideas about how work could be organised, people employed and business structured for Britain to meet the challenges of the 21st Century and at the same time improve equality and human rights. 
It includes finding and promoting innovative new ways of working, particularly more flexible options. For those with caring responsibilities, parents who want to work, disabled people who want meaningful careers, and older workers who wants to stay in the labour market for longer – this is the big issue of our time. 
The Commission will be seeking to develop new models of working and guidance for business and is happy to share any innovation and best practice with government and business organisations through the Working Better project. 
We have also created an advisory group of senior representatives from the employment community, government departments and stakeholder groups. We believe that bringing together influential people from organizations with an interest in Working Better issues will help to create an exciting, credible and achievable agenda for change. 
Membership of the group includes:

· Large employers such as BT, J Sainsbury’s and British Airways

· Representatives of the smaller business sector - the British Chambers of Commerce and a medium sized manufacturing company, the West Bromwich Tool & Engineering Co ltd. 

· The Confederation of British Industry, Recruitment and Employment Confederation, Trades Union Congress and BERR 

· Stakeholder organizations such as the Employers’ Forum on Age, the Employers’ Forum on Disability, Working Families, Daycare Trust, The Children’ Society and academic experts from the University of East Anglia and Open University.        

3.5. The Commission welcomes the recognition that more work is needed to raise awareness of the right to request flexible working, both among employees and employers, and supports the proposed campaign targeted at the groups highlighted in the review. The Future of Work – individuals and workplace transformation survey (Equal Opportunities Commission 2007), found that amongst those who were working or were likely to enter the workforce in the next five years, only 3 in 10 (29%) were aware of the right. Awareness amongst those who were eligible to ask for flexible working was higher, but still fell below half (48%). 

The consultation paper points out that fathers are less likely than other employees to be aware of the right and that twice as many part time employees have made a request to change their working patterns than full time employees.

Working Better also focuses on the role of fathers. The Fatherhood Institute has reported that 40% of men don’t take paternity leave because of financial pressures. The central issue is that the economic penalty for fatherhood is too high. On having children, most men feel under acute pressure to increase their household income; and in fact, their working hours and pay rise. We will be looking in detail at how we can ensure a fairer deal for fathers so that they can also strike a better balance at work and with their children.  

Evidence from the Equal Opportunities Commission research (Future of Work 2007) indicates that 49% people in part-time work were working below their potential because it was the only way they could combine work with caring for children or older relatives. Too often flexible working is seen as synonymous with part time lower status work and we need to change that mindset showing clearly opportunities for all jobs to be worked flexibly (and not necessarily at reduced hours) and a cogent business case made for employers to offer new ways of working.

The Commission welcomed the extension of the right to request flexible working to carers in 2007 in recognition of the challenge of combining work and caring roles. More than 3 million people were combining work and care on Census day 2001. By 2037, it is estimated that the number of carers will have increased to 9 million.
Caring responsibilities can affect all of us – men and women, people of all ethnicities and ages. At some time throughout the life course caring for others is likely to happen. 

The Commission, through its Working Better campaign, would be keen to support a government campaign to raise awareness of the right to request amongst employees and employers, drawing on evidence of the potential win-win for both groups. 
4. Response to the Consultation questions 

4.1. What more can be done particularly for small businesses in implementing flexible working arrangements?

A survey in 2005 by Henley Management College, found that 82% of managers who manage flexible workers had received no formal or informal training for managing flexible workers.
The Working Better project has highlighted the need to increase the skills and the confidence of managers to have the conversations with their staff that unlock genuine flexibility. This would represent a real investment in Britain's ability to combat the current economic and financial situation - and to raise productivity and confidence. 
EHRC RECOMMENDATIONS 
Recommendation 1

Business needs a package of implementation support and training which covers:

· Opening a dialogue with employees on flexible options

· Navigating the process i.e. the bureaucracy and paperwork

· Expertise in scheduling resources and managing a flexible workforce and different working patterns
· Understanding of how different working patterns can bring business benefits and evidence that this works for smaller businesses  

This support and awareness raising should also be tailored specifically for owner managers of smaller businesses. 

Recommendation 2

We understand the skills funding package for smaller businesses announced on 23rd Oct 2008 ‘Solutions for Business – funded by government’, a national package of publicly funded business support products, will include funding for "bite-sized chunks" - small units or modules of qualifications in subjects such as business improvement, team-working, customer service, and risk management. 
The Commission recommends that this package includes: 
· Managing flexibility and different working patterns and that,
· Business associations e.g. British Chambers of Commerce, Engineering Employers Federation and management training providers such as the Chartered Management Institute and the Chartered Institute of Personnel and Development are invited to develop, promote and deliver this training package.  

Recommendation 3

We recommend that government, working with innovative businesses, provides a new, compelling business case for flexibility, indicating the financial benefits of flexibility, profit and productivity, as well as costs savings. We would recommend that this includes the case for and benefits of increasing employee engagement identifying the causal links between good places to work and business performance.  

Recommendation 4

Government should consider incentivising employers who demonstrate creative ways of working, targeting smaller businesses through tax benefits. This could prove particularly effective in supporting retention of workers, in different work arrangements through lean times and recession.
4.2. Is it sensible to remove the obligation for employers to send a formal letter when approving a request to change their working pattern? 

We strongly support the government’s intention to reduce the administrative burden particularly where it is acting as a barrier to implementation. However if the request is a formal one and where the end result is a permanent change, then we would recommend that employers always confirm in writing and that best practice would be to record it in writing at the time of the change in contract.  

On the other hand if the change in working arrangements is temporary, or a trial, then the removal of the obligation to immediately record a temporary change, in writing, may be seen as a helpful change in procedure. There may however be a problem if the change subsequently becomes permanent and is not recorded. 

On balance we would estimate that in the majority of cases in relation to the right to request procedures, the outcome sought by the individual is most likely to be permanent or over an extended time period and as such would require a recorded confirmation. This would also be consistent with best practice. 
4.3. Costs and benefits analysis – partial impact assessment 

There is strong evidence in the impact assessment of the benefits to employers both in reducing costs associated with turnover, absenteeism, recruitment and retention and in benefits to business in increasing profits and productivity as well as health and well being for employees and in  environmental terms e.g. transport.  

We do not wish the procedures to be seen as burdensome or costly, and would support measures to remove any barriers and to streamline them where this is best employment practice and in the best interests of both parties. 

5.  Working Better Review of the Right to Request

A key element of our Working Better project will be to look at ways we can build on the success of the UK flexibility and right to request model – widely recognised internationally - by looking carefully at the models developed in other countries, their success and lessons learned.  As part of this, we will explore administrative and procedural arrangements elsewhere to assess whether more light touch regulation and implementation might be feasible for the right to request going forward. We will be reporting on our findings in Spring 2009. 
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