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Who we are and what we do


The Equality and Human Rights Commission (the Commission) was established on 1st October 2007. We are here for the 60 million people of Britain and Parliament has set us the task of:

· Protecting and promoting equality;

· Protecting and promoting human rights; and

· Ensuring good relations.


Introduction
The Commission’s position on the Bill 

1. The Commission broadly welcomes the Crime and Security Bill, which proposes a range of measures that impact on the criminal justice system. In particular, we welcome measures that seek to reduce information requirements for police stops and searches, and provisions for the introduction of Domestic Violence Protection Orders.
2.  However we are concerned that the governments   proposals on the national DNA database fail to go far enough to give full effect to  the judgment of the European Court of Human Rights (ECtHR)  in the case of S and Marper v United Kingdom (2008) and may remain in breach of Article 8 of the Convention.
The Commissions position on retention of DNA profiles

The Bill establishes various time limits for the retention of DNA samples, profiles and fingerprints taken under PACE Act 1984 and anti-terror legislation.  These provisions seek to address the European Court of Human Rights’ judgment in S and Marper v United Kingdom. 

The ECHR’s ruling emphasised that the United Kingdom has a narrow margin of appreciation when it comes to determining permissible limits on the interference with private life in this sphere. In particular, it considered that any state claiming a pioneer role in the development of new technologies (as the UK does) bears special responsibility for striking the right balance. 

The Commission believes that if some of the proposals become law the Government is likely to be in breach of Article 8 of the Convention and be acting unlawfully. 

In particular, the current government  proposal to retain DNA profiles taken from adults for 6 years when they are not convicted of a crime is likely to be unlawful according to advice obtained by the Commission from a leading counsel.  

The Council of Europe's Committee of Ministers, which oversees implementation of the Court's judgments, has also questioned how this and other proposals take into account factors that the Court found to be relevant in determining the proportionality of the interference with private life.  Key factors are the gravity of the offence that the individual was originally suspected of committing, and the interests deriving from the presumption of innocence.  

The Commission is also concerned about the lack of a mechanism for independent review of the justification for retaining samples in individual cases.  The Committee of Ministers shares this concern
.  

In relation to retention periods for DNA profiles, the Commission’s view is that the starting point ought to be that profiles are destroyed when a final decision has been made in a particular case, subject to limited exceptions. This aligns with the Council of Europe’s guidance on the use of DNA within the framework of the criminal justice system
 that the ECHR relied on heavily. The limited circumstances can be summarised as follows: 
· there has been a conviction;

· the conviction concerns a serious criminal offence against the life, integrity and security of a person;

· the storage period is strictly limited;

· the storage is defined and regulated by law; and

· the storage is subject to control by parliament or an independent supervisory body. 

Decisions taken about retaining DNA profiles should also be subject to independent review.

The Commission recognizes that this presumption may be displaced in certain limited circumstances, but wishes to emphasis that the current government proposals are too distant from these basic principles to be proportionate.
Amendments NC 6 and 7 

As such the Commission strongly supports NC6 which provides that samples should be destroyed as soon as possible following a decision not to institute criminal proceedings or the conclusion of such proceedings otherwise than with a conviction, as a proportionate response  to the issue of retention of DNA  for those not convicted, in accordance with the obligations of the Government following the decision in S v Marper above . 

The Commission also supports NC7 in relation to the retention of samples by consent, and the provision that no such samples can be retained of those under age 10. 
Amendments   68 and 26, 72
These amendments combined provide that DNA samples should be of those with no previous convictions,  and who are acquitted or who are not tried for the offence,  should be destroyed.  However they provide that samples taken in connection with violent and sexual offences can be retained for up to three years, and an application made to the Crown Court for further retention for 2 years.

Amendments 71, 72,  83, 87,78, 79
Provides that DNA samples in relation to those acquitted after trial should  be deleted after a period of one year, and otherwise after a  period of only 3 years .
The Commission considers that these two sets of  amendments are an improvement on the government’s proposals for the retention of DNA,  in that they provide for the destruction of  DNA samples save for those arrested or charged with  violent or sexual offence, and provide a shorter period for retention of those samples, or alternatively provide for the destruction after acquittal after one year, and otherwise after 3 years. As such the Commission welcomes these amendments as moving towards a more proportionate response to the issue of DNA retention.   However the Commission remains concerned that these proposals still enable the retention of DNA where no conviction has taken place, albeit for a shorter period of time and/ or in relation to only violent and sexual offences. As such the Commission still questions whether these proposals would be compliant with the ruling in S and Marper and the government’s obligations under Article 8 of the Convention.  
�http://www.coe.int/t/DGHL/MONITORING/EXECUTION/Reports/Current/United_Kingdom_en.pdf


� Committee of Ministers Recommendation No. R (92) 1, paragraph 8, and the related Explanatory Memorandum: referred to in paragraphs 43 and 44 of the Court’s judgment in S and Marper v United Kingdom.
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