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How should manufactured goods be covered by this directive?
The Equality and Human Rights Commission (EHRC) is Great Britain’s Equality Body, as mandated by the EU Equal Treatment Directives. EHRC is a statutory body established under the Equality Act 2006, which took over the responsibilities of Commission for Racial Equality, Disability Rights Commission and Equal Opportunities Commission. The new integrated Commission enforces equality legislation on age, disability, gender, race, religion or belief, sexual orientation or transgender status, and encourages compliance with the Human Rights Act. It also gives advice and guidance to businesses, the voluntary and public sectors, and to individuals.

1.
Introduction
1.1
The draft European Union (EU) Directive on equal treatment in designated areas outside the labour market proposes, amongst other things,  to place duties on businesses and organisations   to make reasonable accommodations and to provide ‘access by anticipation’ for disabled people.  In the current proposed draft circulated by the Presidency that the Working Party on Social Questions will discuss on 22nd October (14009/09) this duty does not extend to the design and manufacture of goods.
1.2
The EHRC strongly supports the Directive and is keen to see it passed. However, we firmly believe that the manufacture and design of products should be covered by well-considered, clear, balanced, consistent, effective  additional disability-related product accessibility requirements  included within the Directive. 
1.3
A very strong business case can be put forward for the Directive to do this, and the Directive also provides the ideal opportunity for the EU to demonstrate that it is taking effective and proportionate action to adhere to its own disability action plan, the EU Charter of Fundamental Rights (article 26 in particular)  and the obligations it proposes to adhere to under the UN Convention on the Rights of Disabled Persons (UNCRDP) (especially articles 4 and 9).  .  
2.
Background

2.1
Nearly a fifth of the population of the EU will be aged 65 or more by 2015
.  The number of people aged 65 years and over is expected to rise by over 60% in the next 25 years. [ii] Recent EU data confirms the strong correlation between disability
 and ageing, with increasing numbers of people with age-related impairments affecting sight, hearing, mobility, memory and manual dexterity. Within the UK alone households headed by someone aged 65+ contribute about £90.6bn of spending power every year.
  Disabled people in the UK are estimated to have a collected spending power of over £80 billion
.
2.2
The demands of these growing markets for well designed and user friendly products present significant opportunities for manufacturers – something increasingly recognised by manufacturers in the USA and Japan. In contrast, across much of Europe accessibly designed products are a relative rarity. Those products that are accessible have usually been created as specialist assistive devices, often only available at significantly greater cost than more generally products, which place them beyond the financial reach of many of those who would otherwise form the target market. 
2.3
The promotion and development of 'universal design' principles in manufacturing across the EU could assist European manufacturers to capitalise on the ageing populations both within Europe and internationally
, so aiding economic recovery, whilst also meeting broader social objectives. 
2.4
The EHRC considers that unavailability of universally designed products seriously impedes many disabled people’s opportunities to live independently and participate fully in society.
2.5
We do not believe the supply of accessible products can be increased to meet projected increased needs and demand without legislative measures to promote 'universal design'. The voluntary approach has failed because of a combination of uundemanding older consumers, lack of awareness amongst manufacturers and inconsistent action to develop and promote product accessibility standards in Europe. 
2.6
In these circumstances, the EHRC believes that the Directive provides an opportunity to reconcile the interests of business in a period of economic recovery with those of its ageing citizens who will form an increasingly large part of the market for products and services, whilst ensuring fair competition across the EU. 
3.
Considering the way forward
3.1
The EHRC  has sought widespread input from a range of UK stakeholders (in disability and age organisations, business and government, through a roundtable meeting
, individual stakeholder meetings, email and telephone discussions) to create a balanced and proportionate alternative legislative provision of the directive which requires manufacturers and designers to improve product accessibility.  
3.2
The proposed legislative provision would have to meet the following objective tests:

(a) It is clear to understand and apply; and


(b) It is consistent with international, European and domestic obligations and objectives; and


(c) The benefits outweigh burdens; and


(d) It embeds best practice and adapts to change.
3.3
The provision would also have to address specific concerns such as:


(a) which products are the directive's accessibility requirements going to cover?


(b) whose needs would manufacturers have to anticipate?


(c) do products have to be accessible to everyone?


(d) how can a balance be struck between accessibility and safety?


(e) what steps should be taken if accessibility for one group of people conflicts with that of another?

(f) who decides what action should or should not be taken?
4.
Proportionate legislative action

4.1
The EHRC are seeking to promote a legislative framework in this context which is most likely to be effective at embedding 'universal design' principles as defined in the UNCRDP. To do this we propose explicit incorporation of  Article 9 (2) of the UNCRPD into article 4 of the Directive.

4.2
In terms of coverage, we suggest that, as with other European product standards, the EHRC proposal would apply to products being brought to market in Europe, wherever they were produced. This would create consistent obligations for all manufacturers.     
4.3
Under the EHRC proposal, manufacturers will not be obliged to produce niche products, but they (or the designers they engage) will be required to give due consideration to access for disabled people during the product design process to enable mainstream products to be used by as many people as possible. 
4.2
In order to better inform manufacturers and designers of disabled people's requirements, a general product accessibility provision within the directive should be supplemented by product accessibility standards at national and European level that the directive explicitly mandates and places on a legislative footing. Such standards should set out in general terms the variety of barriers to access experienced by disabled people and the relevant considerations to overcome them, whilst not being prescriptive in terms of what the outcome should be, which retains and adds a new dimension to design innovation and creativity.    
4.3
There are already many organisations within the EU that are involved in the promotion of inclusive design and the development of accessibility standards.  There are currently a number of standards and accessibility guides which could be built upon to create a European Product  Accessibility Standard. For example, Guide 6 (guidelines for standards developers to address the needs of older persons and persons with disabilities) created by CEN and CENELEC, the European Committee for Electrotechnical Standardization, provides a framework to develop mandatory product accessibility standards. 
4.4
The EHRC legislative proposal recognises that there are many considerations that need to be balanced, especially costs as opposed to benefits. It may not always be possible to reconcile the variable and sometimes conflicting needs of disabled people with the requirement to create affordable products. 

4.5
The proposed provision within the Directive concerning manufactured goods should be  implemented gradually following a realistic lead in time. Time is required to adopt, develop and review the relevant standards - with input from a range of stakeholders - in order to facilitate engagement, awareness and compliance amongst as many manufacturers as possible. It is suggested 5 years from the Directive coming into force will be a reasonable period in this regard, though this can be reviewed in light of further consideration and debate.
4.6  Mechanisms for monitoring and review of standards have to accompany the proposal to enable mandated standards to adapt to experience and respond to social and technological changes. In line with UNCRDP obligations, we also  propose that member states would be expected to engage in the research, development and promotion  of reasonable and proportionate European accessibility standards in readiness for implementation of access by anticipation provisions at a later date. 
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� Statistiques demographiques, Donnes 1995-1998, edition 1998, Eurostat, Brussels


[ii] National Population Projections 2006-based, Office for National Statistics, 2008


� Commission for the European Communities  communication: Situation of disabled people in the European Union: the European Action Plan 2008-2009


� Family Spending 2008, Office for National Statistics, 2008


� � HYPERLINK "http://www.dwp.gov.uk/mediacentre/pressreleases/2004/dec/spending.asp" \t "_blank" �www.dwp.gov.uk/mediacentre/pressreleases/2004/dec/spending.asp�.	


� Examples include:





� HYPERLINK "http://www.education.edean.org/pdf/Case022.pdf" ��Pulse Fitness Elliptical Trainer� - a key player in the UK fitness equipment market.  When Pulse needed to update its range of cardio training machinery it became aware that the user profile  of gyms was changing, with a greater population being used by older people.  Research and user testing supported innovative product development.  Design features which now benefit older users include pedals being placed at a lower level to make the machinery easier to mount, ability to programme individual exercise machines to circumvent potential memory problems, easier to use console buttons and the ability t alter the console read out size.  Innovative changes to the design which cut costs enabled these features to then be added to the end product design.





A well documented application of inclusive design principles is the � HYPERLINK "http://www.education.edean.org/index.php?filters=f10&card_id=114&row=1&query=&collected=" ��OXO Good Grips� range, originally developed for people with arthritis or limited motor skills. The product range is stylish while being functionally improved for a people with differing levels of dexterity. The Good Grips range has been included in the Design Collection of the Museum of Modern Art in New York, and received many design awards. This approach has allowed OXO to build its brand values around award winning designs that demonstrate fitness for purpose and out-perform competitors in both looks and functionality. As a consequence OXO has grown year-on-year since it was founded in the early 1990s. Since the first 20 Good Grips products in 1990, nearly 100 products have been introduced. 





� see Annex 2 for attendees





























Annex 1





The alternative legislative proposal





Equal treatment of persons with disabilities


4. With reference to Universal Design principles for designing products that can be usable by all people to the greatest extent possible without the need for adaptation or specialised design, and to thereby enable disabled people to live independently and participate fully in all aspects of life:





(i) Member states shall adopt and implement minimum national and European Union accessibility standards which identify and eliminate barriers to accessibility of goods experienced by disabled persons in respect of goods that are, or are to be placed on the market in the European Union. 





(ii) The aforesaid accessibility standards shall set out requirements for the identification, prevention and removal of barriers disabled people could or do experience in relation to the design and manufacture of goods placed on the European Union market, and require those persons or organisations designing and manufacturing goods to give due regard to implementing those requirements.





(iii) Relevant considerations for accessibility standards include Universal Design and related principles, the variety of disabilities, the life cycle of goods, the minimum possible adaptation and keeping financial costs as low as is practicable. Input is required in this regard from disabled persons, their representatives, industry, business sector organisations, government,  standards setting bodies and any other relevant organisations. 





(iv) Manufacturers and designers of goods placed, or to be placed on the market in the European Union will have a period of up to 5 years to apply and implement national and European Union accessibility standards requirements from the date this Directive comes into force.





(v) Without prejudice to an individual's right to seek redress for disability discrimination under this Directive, giving due regard to accessibility standards shall be one means for those with duties to demonstrate compliance with the requirements for non-discriminatory access to goods for disabled persons provided by anticipation, modifications or adjustments.





(vi) Member states shall establish effective mechanisms for designated bodies to monitor compliance with accessibility standards and for review of accessibility standards to adapt to changing technical, social and economic circumstances.





(vii) In addition, Member states should take appropriate action to promote research and development and the availability and use of new technologies, including the provision of accessible information to disabled persons and the training of professionals and staff working with disabled persons.  











































































































Annex 2 - Attendees at EHRC Roundtable Meeting 17 September 2009:





Ricability


PhoneAbility


RNIB


Office for Disability Issues


Leonard Cheshire


Age Concern/Help Aged


Cloisters Chambers


BT


British Standards Institute


Department for Business, Innovation and Skills (BIS)


RNID


SENSE


Independent Access Consultants


EHRC











