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Foreword

The Disability Rights Commission (DRC) has written and
produced this Code of Practice on Part 3 (and related
housing provisions) of the Disability Discrimination Act
(DDA). The Code is a revision of the consultative draft
Code published by the DRC in August 2005 to take
account of further duties introduced in the DDA 2005.

The DRC undertook a wide-ranging consultation
involving both disabled people and those affected by the
duties introduced in the DDA 2005. Those affected by the
DDA 2005 duties are landlords and those managing
premises, organisations that carry out public functions
and private clubs. Another important change made by
the 2005 Act is to extend the DDA to cover the use of
transport vehicles. This is dealt with separately in a
supplementary Code of Practice on provision and use of
transport vehicles published in April 2006.

There are no other changes to the duties of those
already covered by Part 3 of the DDA. Whilst the Part 3
Code has needed to be substantially restructured to
accommodate the new provisions, and therefore looks
different in places, care has been taken to retain the
existing text wherever possible to reflect continuity. At
one or two places changes of substance to the existing
text have been made to reflect evolving caselaw.

The Code sets out our understanding of the law but
there is undoubtedly some ambiguity and there are
some areas which will require testing in the courts. The
DRC has produced a range of information to help service
providers and landlords in relation to their duties.



IV

The Code is a major tool in helping achieve the DRC's
aim of ‘A society where all disabled people can
participate fully as equal citizens’. Making services,
private clubs and housing accessible to disabled people
is also good for business. | am sure that this Code will
be a valuable resource in this important undertaking.

This Code replaces the Part 3 Code which was published
in 2002. It will come into force on 4 December 2006.

Bert Massie CBE

Chairman,
Disability Rights Commission



Contents

-

Introduction

—

Background to and purpose of Part 3 of the Act

—

Services

Premises

OTHER KEY CHANGES INTRODUCED BY THE 2005 ACT
Transport
Implementation
Purpose of the Code
Status of the Code
How to use the Code
General

Generic services
Specific services
Premises

General

Appendices

Examples in the Code
References in the Code

Changes to the legislation

© © N N o o oo o1 A B~ B WO WO DN DNMNMNDNMDMDD

Further information

Who has rights under the Act? 11



Areas of discrimination and other areas covered by this Code

PART 3 PROVISIONS COVERED BY THE CODE
Services to the public

Public authority functions

Private clubs

What private clubs are covered by the Act?
Transport

Disposal and management of premises
Improvements to premises

WHAT IS NOT COVERED BY THE CODE?
Education

Transport vehicles

Employment services

Manufacture and design of products

What is unlawful discrimination in relation to services and
how can it be avoided?

Introduction
What does the Act make unlawful in relation to services?
DISCRIMINATION

What does the Act mean by ‘discrimination’ in relation to
service providers?

Limitations of the provisions
Legal liability for employees

What steps should a service provider consider?

Vi

13
13
13
14
15
15
16
17
18
19
19
20
21
21

25

25
25
26

27
28
29



The duty not to treat a disabled person less favourably 31
in relation to services

Introduction 31
What does the Act say? 31
Less favourable treatment 32
Must a service provider know that a person is disabled? 36

Can service providers treat a disabled person more favourably? 37

Making changes for disabled people: the duty to make 39

reasonable adjustments
Introduction 39
What does the Act say? 40
What is the duty to make reasonable adjustments? 41
General approach to making reasonable adjustments 41
Use of reasonable adjustment examples 43
To whom is the duty to make reasonable adjustments owed? 43

At what point does the duty to make reasonable adjustments 44
arise?

Does the duty of reasonable adjustment apply even if the 45
service provider does not know that the person is disabled?

Must service providers anticipate every barrier? 46
How long does the duty continue? 46
What is meant by ‘reasonable steps’? 48
Cost of providing reasonable adjustments 53
What is ‘impossible or unreasonably difficult’? 55
What happens if the duty to make reasonable adjustments is 56

not complied with?

Vii



7 Reasonable adjustments in practice 57

Introduction 57
PRACTICES, POLICIES AND PROCEDURES 58
What is a practice, policy or procedure and what is the duty 58
to change it?

What are ‘reasonable steps’ in relation to practices, policies 60
and procedures?

AUXILIARY AIDS AND SERVICES 61
What is the duty to provide auxiliary aids or services? 61
What is an auxiliary aid or service? 61
What are ‘reasonable steps’ in relation to auxiliary aids or 64
services?

Using auxiliary aids or services to improve communication 66
Provision for people with a hearing disability 67
Provision for people with a visual impairment 72
Provision for people with other disabilities or multiple 75
disabilities

OVERCOMING BARRIERS CREATED BY PHYSICAL FEATURES 76

What is the duty to make reasonable adjustments in relation 76
to physical features?

What are a service provider’s obligations in respect of 77
physical features?

Adopting an ‘inclusive’ approach 79
How can service providers identify possible adjustments? 80
What is a ‘physical feature’? 81
Removing the physical feature 82
Altering the physical feature 82

Providing a reasonable means of avoiding the physical feature 83

VIl



Providing a reasonable alternative method of making 84
services available

Can less favourable treatment or a failure to make a 85
reasonable adjustment be justified?

Introduction 85
Less favourable treatment 86
Failure to make reasonable adjustments 86
The general approach to justification 88
Health or safety 89
Incapacity to contract 91
Special justifications affecting insurance, guarantees and 95
deposits
Introduction 95
INSURANCE 95
When is disability relevant to the provision of insurance 95
services?
What is information relevant to the assessment of an 97

insurance risk?

What is the practical effect of the special rules on insurance? 98
Existing insurance policies, cover documents and master 99
policies

GUARANTEES 99
What is a guarantee? 100

Guarantees and less favourable treatment of disabled persons 101

DEPOSITS 102

IX



Providers of services to the public 107

Introduction 107
SCOPE 107
What is the provision of services to the public? 107
Services provided to the public in shared premises and the 110

duty in relation to common areas

Services provided to the public by more than one provider 113
WHAT IS UNLAWFUL? 114
Refusal or non-provision of service 115
Standard or manner of service 116
Terms of service 117
REASONABLE ADJUSTMENTS 118
Practices, policies and procedures 119
Auxiliary aids and services 120
Physical features 122
Removing the feature 122
Altering the feature 123
Providing a reasonable means of avoiding the feature 123
Providing a reasonable alternative method of service 124
Protecting the fundamental nature of a business or service 125
JUSTIFICATION 126
The service provider is otherwise unable to provide the 126

service to the public

To enable the service provider to provide the service to the 128
disabled person or other members of the public

Greater cost of providing a tailor-made service 129




Public authority functions
Introduction

What public authorities are covered by the public authority
provisions of the Act?

What is a function and is it covered by these provisions?
Exceptions to the public authority provisions
Does another section of the Act apply?

Circumstances in which the public authority function
provisions do not apply

FUNCTIONS COVERED BY OTHER SECTIONS OF THE ACT
Interaction with Part 2: employment and occupation provisions
Appointment to an office or post

Interaction with the other provisions of Part 3: services to
the public and premises

Interaction with Part 4: the education provisions

DISCRIMINATION IN THE CARRYING OUT OF
A PUBLIC AUTHORITY FUNCTION

What is unlawful?

Less favourable treatment

Discrimination and the duty to make reasonable adjustments
The duty to make reasonable adjustments

‘Impossible or unreasonably difficult’

‘Unreasonably adverse’

WHAT IS THE DUTY TO MAKE REASONABLE ADJUSTMENTS?
Practices, policies and procedures

Auxiliary aids and services

Physical features

Removing the feature

131
131
132

134
134
136
136

137
137
137
139

141
142

142
143
145
145
146
147
148
148
149
151
152

XI



Altering a feature 152

Providing a reasonable means of avoiding the feature 152
Adopting a reasonable alternative method of carrying out 153
the function
JUSTIFICATION 153
Substantial extra costs 154
Protecting the rights and freedoms of others 155
Proportionate means of achieving a legitimate aim 156
SPECIFIC LIMITATIONS OF THE PUBLIC AUTHORITY 157
FUNCTION PROVISIONS
No power to take steps 157
Private clubs 159
Introduction 159
What is a private club? 159
Number of members 160
Members of the public 160
Who has protection under the private club provisions? 161
What is unlawful? 162
Potential members 162
Members and associates: membership and club benefits 163
Guests and potential guests 164
THE DUTY TO MAKE REASONABLE ADJUSTMENTS 165
What is unlawful? 165
The duty to make reasonable adjustments 165
Members, associates and guests: club benefits 166
Members and associates: retention of membership or 168

associate rights

ydl



Potential members 169

Auxiliary aids and services 170
Potential guests 170
What is a reasonable step? 170
Limitations of the provisions 171
JUSTIFICATION 171
Treatment necessary to provide club benefits to members, 172

associates or guests or the disabled person

Private club otherwise unable to provide club benefits 173
Different treatment and greater cost 174
Cost and terms of membership 174
Cost and access to benefits 175
Cost and the invitation of guests 175

Discrimination in relation to premises (including commonholds) 177

Introduction 177
Other duties 178
Terminology used in the premises chapters 178
What is unlawful discrimination in relation to premises and 180

how can it be avoided?

Legal liability for employees 181
What steps should a premises provider consider? 182
The duty not to treat a disabled person less favourably in 185

relation to premises

Introduction 185

i



What does the Act mean by ‘discrimination’ in relation to 185
disposal and management of premises and withholding of
licence or consent?

What is less favourable treatment? 186
DISPOSAL OF PREMISES 187
What is a ‘disposal’ under the Act? 187
What is meant by ‘premises’ and ‘tenancy’? 188
Does the Act apply to all disposals of premises? 188
WHAT IS UNLAWFUL IN RELATION TO DISPOSAL 189
OF PREMISES?
Terms of disposal 189
Refusal of disposal 190
Treatment in relation to housing lists 190
WHAT IS UNLAWFUL IN RELATION TO THE MANAGEMENT OF
PREMISES? 191
Who is a ‘person managing any premises’? 191
Use of benefits or facilities 191
Eviction 192
Other detriment 193
Withholding of licence or consent 194
The duty to make reasonable adjustments in relation 195
to premises
Introduction 195
The duty to make reasonable adjustments 195
Who has a duty to make adjustments? 196
Who is a controller of the premises? 196
What premises does the duty apply to? 197

X1V



What does the Act make unlawful in relation to reasonable 197
adjustments?

The duty to make reasonable adjustments 198
What is a physical feature? 198
What is an alteration of a physical feature? 199
Does the Act apply to all lettings of premises? 200

Who do controllers of premises have to make adjustments for? 201

A request to provide a reasonable adjustment 202
The duty to provide an auxiliary aid or service 203
What is a fixture? 204
When does the duty to provide an auxiliary aid or service 205
arise?

The duty to change practices, policies and procedures 208
When does the duty to change practices, policies and 209
procedures arise?

Duty to change terms 211
When does the duty to change terms arise? 211
Where a term of the letting prohibits the making of 212

disability-related improvements

What if third-party consent is required for a change to terms? 214

What is meant by reasonable steps? 214
Impossible or unreasonably difficult 217
Victimisation 218
Commonholds in England and Wales 221
What is meant by ‘commonhold’? 221
WHAT DOES THE ACT MAKE UNLAWFUL IN RELATION 222

TO LESS FAVOURABLE TREATMENT BY COMMONHOLD
ASSOCIATIONS?

XV



Withholding licence or consent for a disposal 222

Refusing to be a party to the disposal 223
Managing premises 223
What does the Act make unlawful in relation to reasonable 224

adjustments by commonhold associations?

{7/ Justification and exemptions 227

THE SMALL DWELLINGS EXEMPTION 227
When are premises ‘small premises’? 229
When does the small dwellings exemption apply? 230
JUSTIFICATION 231
Health or safety 232
Incapacity to contract 233
Treatment necessary in order for the disabled person or 234

other occupiers to use a benefit or facility

Extra costs 236

Deposits 236

Other provisions 239
Improvements to rented dwelling houses - England and 241
Wales only

Introduction 241

WITHHOLDING CONSENT 243

What do the Housing Acts and the amended DDA say about 243
withholding consent?

What is a relevant improvement? 246
When will withholding consent be ‘unreasonable’? 247
Conditions attached to consent 249

XVI



What if a landlord needs consent from a third party to 251
making improvements?

What if a landlord needs consent from a superior landlord 252
to making improvements?

Who has the right to make improvements? 252
What do these provisions mean in practice? 252
What does the 1927 Act say about withholding consent? 253
What if the lease contains an absolute prohibition on 254

making any improvements?

What if the lease is silent about improvements? 255
What happens if there is a dispute about consent to 255
improvements?

Works to rented dwelling houses — Scotland only 257
Introduction 257
Which Housing Act is relevant? 259
HOUSING (SCOTLAND) ACT 2001 260
What does the 2001 Act say about withholding consent? 260
What does ‘work” mean? 261
When will withholding consent be ‘reasonable’ or 262

‘unreasonable’?
Conditions attached to consent 265

What if a landlord needs consent from a third party to carry 267
out work?

Who has the right to carry out work? 268

What if the lease contains an absolute prohibition on 268
carrying out work or is silent on the issue?

What do these provisions mean in practice? 268

What happens if there is a dispute about consent to work? 269

XVIii



Is there any right to be reimbursed for the costs of work, 269
or to be compensated for improvements to the house?

Can the work carried out affect the rent? 270
HOUSING (SCOTLAND) ACT 2006 270
What does the 2006 Act say about withholding consent? 270
What does ‘work” mean? 271
When will withholding consent be ‘reasonable’ or 272

‘unreasonable’?
Conditions attached to consent 275

What if a landlord needs consent to carry out work from 278
a third party?

Who has the right to carry out work? 278

What if the lease contains an absolute prohibition on 278
carrying out work or is silent on the issue?

What do these provisions mean in practice? 279
What happens if there is a dispute about consent to work? 279
Is there any right to be reimbursed for the costs of work, 280

or to be compensated for improvements to the house?

Can the work carried out affect the rent? 280
Other provisions under the Act 281
Introduction 281
Victimisation 281
Aiding unlawful acts 283
Liability for employees’ and agents’ acts 284
Terms of agreements 285
What happens if there is a dispute under the Act? 286
What happens if a dispute cannot be resolved? 288

XVIII



The Disability Rights Commission 288

Appendix A 291
The meaning of disability 291
When is a person disabled? 291
What about people who have recovered from a disability? 291
What does ‘impairment’ cover? 291
Are all mental impairments covered? 292
What is a ‘substantial’ adverse effect? 292
What is a ‘long-term’ effect? 292
What if the effects come and go over a period of time? 292
What are ‘normal day-to-day activities’? 293
What about treatment? 293
Does this include people who wear spectacles? 294
Are people who have disfigurements covered? 294
Are there any other people who are automatically treated 294
as disabled under the Act?

What about people who know their condition is going to 295
get worse over time?

Are people with genetic conditions covered? 295
Are any conditions specifically excluded from the coverage 295
of the Act?

Appendix B 297
How do Building Regulations and leases affect reasonable 297
adjustments?

Introduction 297
Building Regulations 297

XiX



Requirements 298

Scotland 301
Where the exemption applies in England and Wales 303
Where the exemption applies in Scotland 306
Application of the exemption throughout Great Britain 308
Leases, binding obligations and reasonable adjustments 311
What about the need to obtain statutory consent for some 312
building changes?

What if a binding obligation other than a lease prevents a 313
building being altered?

What happens if a lease says that certain changes to 314
premises cannot be made?

What happens if the lessor has a ‘superior’ lessor? 315
How will arrangements for gaining consent work? 316
When is it unreasonable for a lessor to withhold consent? 318
What conditions would it be reasonable for a lessor to 320

make when giving consent?

What happens if the lessor refuses consent or attaches 321
conditions to consent?

Reference to court 321
Joining lessors in proceedings 321

D index 323

XX



1

1.1

1.2

1.3

Introduction

Background to and purpose of Part 3 of the
Act

On 2 December 1996, the Disability Discrimination
Act 1995 (the Act) brought in measures to prevent
discrimination against disabled people. Part 3 of
the Act, which deals with services and premises,
was amended most recently by the Disability
Discrimination Act 2005 (the 2005 Act) to expand
its scope. The Code of Practice on rights of access,
goods, facilities, services and premises (the Code)
has been revised and expanded to reflect these
changes as well as the introduction of Part 5B,
which deals with improvements to rented
dwelling houses in England and Wales, and
parallel changes to Scottish legislation.

Services

Part 3 of the Act in its original form prohibited
discrimination in connection with the provision of
goods, facilities and services to the public. It did
not, therefore, apply to the provision of services
by private clubs to their members, as they are not
in law members of the public. Similarly, the Act
did not apply to the exercise of certain functions
by public authorities (such as arrests by the
police) as these do not constitute the provision of
a service to the public.

Discrimination in relation to these areas is now
prohibited in specified circumstances under Part 3
of the Act.

ss 21B-21E,
ss 21F-21J



ss 24A-24L

ss 49G-49H

s 19(5),

s 21ZA,
Disability
Discrimination
(Transport
Vehicles)
Regulations
2005
S12005/3190

1.4

1.5

1.6

1.7

Premises

Whilst discrimination in relation to premises has
been covered by the Act from the start, no duty
was imposed on those controlling premises to
make reasonable adjustments. The Act has now
been amended by the 2005 Act to introduce a duty
to make certain adjustments in relation to let
premises.

In addition, the Act contains a new Part 5B, which
will assist certain tenants in England and Wales to
make improvements to their dwelling houses
unless it is reasonable for a landlord to withhold
consent to these improvements. Parallel
provisions also apply in relation to Scotland,
under the Housing (Scotland) Act 2006.

OTHER KEY CHANGES INTRODUCED BY
THE 2005 ACT

Transport

The Act previously excluded any service so far as
it consisted of the use of a means of transport.
Following amendments by the 2005 Act, and
Regulations made under it, the use of transport
provided by means of certain vehicles is now
covered by Part 3 of the Act. The duty to make
adjustments applies in a slightly different way to
vehicles and is not addressed in this Code - see
the separate supplementary Code on provision
and use of transport vehicles.

Implementation

The changes introduced by the 2005 Act are being
implemented in stages. The provisions relating to
less favourable treatment in private clubs and
those relating to the questions procedure took



1.8

1.9

1.10

effect on 5 December 2005 and the remainder take
effect on 4 December 2006. The Code is written on
the basis that all the new provisions are in force
although the guidance contained in it will not
have legal effect in relation to any particular
provision of the Act, or of the Housing (Scotland)
Act 2006 until that provision is actually in force.

Purpose of the Code

The Code describes the duties imposed by Part 3
(and Part 5B and other legislation about premises
improvements) of the Act and provides practical
guidance on how to prevent discrimination. The
Code helps disabled people to understand the law
and assists those with obligations under Part 3 or
Part 5B (and relevant housing legislation,
including Scottish legislation) to avoid complaints
and litigation by adopting good practice. It also
aims to advance the elimination of discrimination
against disabled people and to encourage good
practice.

This Code applies to England, Wales and Scotland.
A similar but separate Code applies to Northern
Ireland.

Status of the Code

The Code does not impose legal obligations. Nor
is it an authoritative statement of the law - that is
a matter for the courts. It is, however, a ‘statutory’
Code. This means that it has been approved by
Parliament and it is admissible as evidence in
legal proceedings under the Act. Courts (or
employment tribunals in respect of employment
services and group insurance services provided to
employees) must take into account any part of the
Code that appears to them to be relevant to any
question arising in those proceedings. If those

ss 51(3)-(5)




1.11

with obligations under Parts 3 and 5B of the Act
(and other relevant legislation) follow the
guidance in the Code, it may help to avoid an
adverse judgment by a court in any proceedings.

How to use the Code

The Code deals with two distinct areas of
discrimination: services (a generic term meaning
services to the public, public authority functions
and private clubs) and premises. The two areas
operate in different ways, so their core provisions
are dealt with separately in the Code. The contents
of the chapters of the Code are outlined below,
followed by an explanation of how best to use the
Code.

General

m Chapter 1 (this chapter) gives a general
introduction to the Code and to the
background to the new provisions in Parts 3
and 5B.

m Chapter 2 describes who has rights under the
Act.

m Chapter 3 outlines the areas of discrimination
and other areas covered by this Code.

Generic services

m Chapter 4 indicates what unlawful
discrimination is in relation to services and
how to avoid discrimination.

m Chapter 5 explains the duty not to treat a
disabled person less favourably.

m Chapter 6 explains the principles of the duty to
make reasonable adjustments.



m Chapter 7 explains how the duty of reasonable
adjustments works in practice.

m Chapter 8 deals with justification.

m Chapter 9 deals with the specific rules
affecting insurance, guarantees and deposits
relating to certain types of services.

Specific services

m Chapter 10 deals specifically with the duties
on those providing services to the public.

m Chapter 11 deals specifically with the duties
on public authorities when carrying out
functions.

m Chapter 12 deals specifically with the duties
on private clubs.

Premises

m Chapter 13 gives a general introduction to the
premises provisions, to what is unlawful and
how to avoid discrimination.

m Chapter 14 explains the duty not to treat a
disabled person less favourably.

m Chapter 15 explains the duty of reasonable
adjustments.

m Chapter 16 explains the provisions relating to
commonholds.

m Chapter 17 deals with the small dwellings
exemption, justification and other exemptions.

m Chapter 18 describes the provisions giving
tenants the right to make improvements to
their premises, and in particular the right not
to have a landlord’s consent unreasonably
withheld, in England and Wales.



1.12

1.13

m Chapter 19 describes the provisions giving
tenants the right to carry out works to their
premises, and in particular the right not to
have a landlord’s consent unreasonably
withheld, in Scotland.

General

m Chapter 20 describes other actions made
unlawful by the Act, relevant to both services
and premises, and explains what happens if
discrimination is alleged.

Appendices

m Appendix A gives more information on what
is meant by ‘disability’ and ‘disabled person’
(separate statutory guidance relating to the
definition of disability has been issued under
the Act — see paragraph 2.6).

m Appendix B deals with the effect of Building
Regulations and leases on the duty to make
reasonable adjustments in relation to services.

In order to understand the law properly it is
necessary to read all the relevant chapters of the
Code. Each chapter of the Code should be viewed
as part of an overall explanation of Part 3 of the
Act and the Regulations made under it, apart from
Chapters 18 and 19, which deal exclusively with
unreasonably withholding consent to make
improvements to premises.

The Code should not be read too narrowly or
literally. It is intended to explain the principles of
the law, to illustrate how the Act might operate in
certain situations and to provide general guidance
on good practice. There are some questions which
the Code cannot resolve and which must await the



1.14

1.15

1.16

1.17

authoritative interpretation of the courts. The
Code is not intended to be a substitute for taking
appropriate advice on the legal consequences of
particular situations.

Examples in the Code

Examples of good practice and how the Act is
likely to work are given in boxes. They are
intended simply to illustrate the principles and
concepts used in the legislation and should be
read in that light. The examples should not be
treated as complete or authoritative statements of
the law.

While the examples refer to particular situations,
they should be understood more widely as
demonstrating how the law is likely to be applied
generally. They can often be used to test how the
law might apply in analogous situations involving
different disabilities, or different activities covered
by Part 3 of the Act. They attempt to use as many
different varieties of disability and situations as
possible to demonstrate the breadth and scope of
the Act. References to male or female disabled
people are given for realism and could, of course,
apply to either sex.

The examples used in the Code in relation to

Part 3 are intended to illustrate solely how the Act
applies in relation to the particular situation
covered. They do not deal with any other
legislation, such as housing-specific legislation,
which may affect the situation portrayed in the
example.

References in the Code

References to ‘the Act’ mean the Disability
Discrimination Act 1995 as amended by the




1.18

1.19

1.20

Disability Discrimination Act 2005, and other
provisions (such as the Special Educational Needs
and Disability Act 2001). For the most part,
references to ‘the Act’ are to Part 3 (or, in Chapter
18, Part 5B) of the Disability Discrimination Act as
amended.

As explained in paragraph 1.11, certain parts of
the Code discuss concepts which are common to
the provision of services to the public, public
authority functions and private clubs. In those
chapters common terms are used to refer to all
these three areas of activity:

m ’‘services’ includes services to the public,
public authority functions and membership,
benefits, facilities or services of private clubs

m ‘service providers’ include providers of
services to the public, public authorities
exercising functions and private clubs

m ‘users’ or ‘customers’ of services include
those seeking to access services to the public,
those affected by the exercise of public
authority functions, and those seeking
membership, benefits, facilities or services of
private clubs.

Where this approach is taken, it is clearly
explained at the outset of the relevant chapter or
at the relevant part of the chapter.

References to the Act are shown in the margins.
For example, s 1(1) means section 1(1) of the Act
and Sch 1 means Schedule 1 to the Act. Where
reference is made to Regulations, the Statutory
Instrument number is shown at the start of a
paragraph (for example, SI 2005/1836).
Regulations have the same force of law as the Act.



Changes to the legislation

1.21 This Code refers to the law as it is expected at the
time of writing (May 2006) to be on 4 December
2006. There may be subsequent changes to the
Act or to other legislation which may have an
effect on the duties explained in the Code, and
you will need to ensure that you keep up-to-date
with any developments which may affect the Act's
provisions. You can get information about this
from the Disability Rights Commission (see
paragraph 1.23 below for contact details).

Further information

1.22 Copies of the Disability Discrimination Acts 1995
and 2005 and Regulations made under them, and
the Housing (Scotland) Act 2006 can be purchased
from The Stationery Office. Separate Codes
covering other aspects of the Act, and guidance
relating to the definition of disability, are also
available from The Stationery Office. The text of
all the DRC’s Codes (including this Code) can also
be downloaded free of charge from the DRC
website: www.drc-gb.org. The Code and
information about the Act are also available in
alternative formats.

1.23 Free information about the Act can be obtained by
contacting the DRC Helpline:

Website: www.drc-gb.org
Telephone: 08457 622 633
Textphone: 08457 622 644
Fax: 08457 778 878

Post: DRC Helpline
FREEPOST
MID 02164
Stratford Upon Avon
CV37 9BR






2 Who has rights under the Act?

2.1 An adult or child has protection from ss 1-2,
discrimination under the Act if they are a disabled Schs 1-2
person. A disabled person is someone who has a
physical or mental impairment which has an effect
on their ability to carry out normal day-to-day
activities. That effect must be:

m substantial (that is, more than minor or trivial)
m adverse; and

m longterm (that is, it has lasted or is likely to
last for at least a year or for the rest of the life
of the person affected).

2.2 Physical or mental impairment includes sensory
impairments. Hidden impairments are also
covered (for example, mental illness or mental
health problems, learning disabilities, and
conditions such as diabetes or epilepsy).

2.3 The Act also specifically covers anyone who has
cancer, HIV or multiple sclerosis.

2.4 Those carrying out duties under the Act should
not use any definition of ‘disabled person’ which
is narrower than that in the Act.

A large supermarket has its own car park with
spaces close to the entrance for use by disabled
customers which are reserved for those with a
blue badge car parking concession. After the
introduction of the duty to make reasonable

11



12

adjustments, the supermarket recognises that it
must also provide appropriate assistance to all
disabled people who find it unreasonably difficult
to access its services and not just to those with a
blue badge. For example, the supermarket also
offers a carry-to-car service for disabled people
who are unable to carry their shopping
themselves, but who might not be blue badge
holders.

2.5

People who have had a disability within the terms
of the Act in the past are protected from
discrimination even if they no longer have the
disability.

A person with a past history of mental iliness
who met the definition of ‘disabled person’ in
the Act is turned down for travel insurance
because of a blanket exclusion policy, even
though she has not had any recurrence of her
mental illness for many years. The provider of
insurance services would be acting unlawfully
under the Act unless it is able to justify the
exclusion in accordance with the special rules on
insurance services set out in Regulations (see
Chapter 9).

2.6

For a fuller understanding of the concept of
disability under the Act, reference should be made
to Appendix A of this Code. A Government
publication, ‘Guidance on matters to be taken into
account in determining questions relating to the
definition of disability’, provides additional help in
understanding the concept of disability and in
identifying disabled persons (see paragraph 2.1
above). Where relevant, the Guidance must be
taken into account in any legal proceedings.




3.1

3.2

Areas of discrimination and other areas

covered by this Code

This chapter provides an overview of the
provisions of the Act which are covered by the
Code and of what is not covered. In practice, more
than one duty may be relevant to a person or
organisation if, for example, they both provide
services and carry out functions (but a person
cannot be subject to more than one duty in
respect of the same action). Thus, public
authorities, private clubs and those who manage
or dispose of premises may also be providing
services to the public and will have those duties in
addition to the ones explicitly applying to them.
This applies also to those who are generally
outside the scope of Part 3 (such as schools or
manufacturers) if they provide services to the
public, as explained below.

PART 3 PROVISIONS COVERED BY THE
CODE

Services to the public

The Act imposes duties on those who provide s 19(2)
services to the public. Subject to certain
exceptions, the provisions affect everyone
concerned with the provision in the United
Kingdom of services to the public or to a section
of the public, whether in the private, public or
voluntary sectors. It does not matter if services are
provided free (such as access to a public park) or
in return for payment (for example, a meal in a
restaurant). Under the Act, the provision of
services to the public includes the provision of

13
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ss 21B-21C
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3.3

3.4

3.5

3.6

goods or facilities (and so the term ‘services’
includes the provision of goods and facilities).

Among the services which are covered are those
provided to the public by local councils,
government departments and agencies, the
emergency services, charities, voluntary
organisations, hotels, restaurants, pubs, post
offices, banks, building societies, solicitors,
accountants, telecommunications and
broadcasting organisations, public utilities (such
as gas, electricity and water suppliers), railway
stations, airports, national parks, sports stadia,
leisure centres, advice agencies, theatres,
cinemas, hairdressers, shops, market stalls, petrol
stations, telesales businesses, places of worship,
courts, hospitals, and clinics. This list is for
illustration only and does not cover all the
services falling under the Act.

More detail is provided on services to the public in
Chapter 10.

Public authority functions

The Act now prohibits discrimination in relation to
the carrying out of functions by a public authority,
unless specifically excluded. ‘Public authorities’
cover a wide range of bodies and include, for
example, local authorities and government
departments, as well as other bodies certain of
whose functions are of a public nature.

These public authority function provisions only
apply where the treatment is not covered by any
other part of the Act — in this sense they are
‘residual’ provisions and when the Code refers to
functions, it is referring to them in this residual
sense.



3.7 In practice, however, the duties imposed on public
authorities when providing a service and those
imposed when carrying out a function are broadly
similar.

3.8 More detail is provided on the public authority
function provisions in Chapter 11.

Private clubs

What private clubs are covered by the Act?

3.9 The ‘private club’ provisions of the Act apply to s 21F
any association of persons (referred to in the Code
as a ‘private club’) whether or not incorporated, if:

m it has 25 or more members

m admission to membership is regulated by its
constitution and the process conducted in
such a way that its members do not constitute
a section of the general public; and

m itis not a trade organisation (for information
on trade organisations, reference should be
made to the Part 2 Code of Practice on trade
organisations and qualifications bodies).

3.10 It does not matter whether the club’s activities are
carried out for profit or not.

A club providing dining and social facilities
exclusively to its members requires that
applicants for membership provide character
testimonials from three existing members before
a decision can be made about the membership
application. This club is likely to be covered by
the private club provisions, as it is not providing
services to the public and it has a constitution
which regulates admission to membership on
the basis of personal criteria.

15
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3.11

Simply calling a service a ‘club’” does not
necessarily mean that the courts will consider it to
be a private club. For example, commercially run
businesses which may require membership — such
as a health club or a video rental shop — would
normally still be providing services to the public
and would therefore be covered by the provisions
of the Act relating to services to the public.

A health club in a hotel is open to the public.
Club members pay an annual subscription and
are provided with a membership card. Before
using the club’s fitness equipment, a member
must undergo a fitness test. Although members
have to satisfy certain requirements in order to
use some of the facilities, compliance with a
genuine selection procedure for membership is
not a condition of using the club. The club is
providing services to the public and is likely to be
covered by the provisions relating to services to
the public.

3.12

3.13

3.14

In practice, however, the duties imposed on
private clubs and on those providing a service to
the public are broadly similar.

More detail is provided on private clubs in
Chapter 12.

Transport

Transport providers have a duty to the public
under Part 3 of the Act to avoid discrimination
against disabled people, and to make reasonable
adjustments for them, in respect of services which
do not involve the use or provision of the vehicle
itself. These matters include timetables, booking
facilities, waiting rooms etc at airports, ferry
terminals, and bus, coach and rail stations. The




3.15

guidance in this Code will apply to these elements
of the service.

Part 3 of the Act does not apply in relation to a
transport service where a disabled person is
discriminated against in the provision or use of a
vehicle provided in the course of that service.
However, the Act empowers the Secretary of State
to lift this exemption and Regulations giving effect
to this in relation to certain vehicles are in force
from 4 December 2006. The duty to make
adjustments applies in a slightly different way to
the use of vehicles than it does to other services,
and so the provisions as they apply to transport
vehicles are dealt with in detail in a separate
supplementary Code, the Code of Practice on
provision and use of transport vehicles.

A disabled woman requires assistance both to
locate her train and to take her seat on board.
There will be an obligation under the Act to take
reasonable steps to provide her with assistance
both on the station concourse in finding the train
and on the train itself. This Code will cover the
provisions as they apply to assistance provided
on the concourse, whilst the Code of Practice on
provision and use of transport vehicles will cover
the provisions as they relate to assistance on the
train itself.

3.16

Disposal and management of premises

Those who are managing or disposing of
premises have an obligation under the Act not to
treat disabled people less favourably. ‘Disposing
of’ includes selling. There is also an obligation on
‘a controller of premises’ (broadly, landlords and
managers) to make reasonable adjustments to let
premises. Similar duties apply in relation to

s 21ZA,
Disability
Discrimination
(Transport
Vehicles)
Regulations
2005
S12005/3190

ss 22-24,
ss 24A-24L
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3.17

3.18

3.19

3.20

3.21

commonhold premises. It should be noted,
however, that disposing of premises does not
include the hire of premises or the booking of
rooms in hotels or guest houses to members of
the public. These are covered by the provisions
relating to services to the public. The premises
provisions also do not apply to bookings made by
club members of club residential accommodation.
This is covered by the provisions relating to
private clubs.

Those managing or disposing of premises may
also have duties as providers of services to the
public where they are providing services to the
public — for example, the services of an estate
agent.

More detail is provided on these premises
provisions in Chapters 13 to 17.

Improvements to premises

The Act also places duties on landlords not to
withhold consent unreasonably from tenants who
wish to make disability-related improvements to
their home in England and Wales.

More detail is given on these provisions, and on
related provisions in the Housing Acts 1980 and
1985, in Chapter 18.

In Scotland, the Housing (Scotland) Act 2006 gives
parallel rights in relation to tenants in Scotland,
and these are dealt with in Chapter 19.



3.22

3.23

3.24

WHAT IS NOT COVERED BY THE CODE?

Education

Part 4 of the Act (as amended by the Special s 19(5A)
Educational Needs and Disability Act 2001)

prohibits discrimination relating to disabled pupils

and students. Where a Part 4 duty applies, Part 3

cannot apply.

There will be some educational or training
services, however, which do fall within Part 3 and
to which this Code will apply. These include non-
statutory youth services, such as clubs and
activities run by voluntary organisations, the
Scouts, Girl Guides or church youth clubs, as well
as private training courses.

In addition, non-educational services provided by
schools are likely to be subject to the services
provisions of Part 3 (for example, services to
parents such as parent-teacher meetings), as well
as services provided by colleges or universities
which are not wholly or mainly for students.

A privately run college that offers typing courses
is providing a service which is likely to be subject
to Part 3 of the Act.

A parent-teacher association holds a fundraising
event which is open to the public, in a school
hall. This is a provision of a service which is
likely to be subject to Part 3 of the Act.

19
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Sl 1998/2456,
S12000/3215,
S12000/1970,
S12000/3318,
S12002/2981
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A university puts on a conference that is aimed
at both students and the general public. Even if
the majority of people who attend are students,
the conference is still likely to be subject to Part 3
of the Act.

A school sending letters to parents about their
children’s progress is likely to be providing a
service to the public and so be subject to Part 3
of the Act.

3.25

Non-educational activities that do not constitute
services to the public are likely to amount to the
exercise of a public authority function, and
therefore be covered by those provisions of the
Act.

A school providing papers to its governors for
their meeting is likely to be carrying out a public
authority function, and in that respect the school
is subject to those provisions of the Act.

3.26

3.27

Transport vehicles

As explained in paragraph 3.15, the Part 3
provisions of the Act as they apply to the
provision and use of transport vehicles are dealt
with in detail in the supplementary Code of
Practice on the provision and use of transport
vehicles.

Part 5 of the Act empowers the Secretary of State
to make Regulations setting access standards for
rail vehicles, buses, coaches and taxis. The




Government has produced Regulations in relation
to trains, buses and coaches.

3.28 It is unlawful for the drivers of licensed taxis to s 37,
refuse to carry, or to make any extra charge for S12000/2990
carrying, a guide, hearing or other prescribed
assistance dog accompanying a disabled
passenger, or not to allow the dog to remain with
the passenger. Similar provisions also apply to the
drivers of licensed private-hire vehicles, and in
England and Wales to the vehicle operators.

Employment services

3.29 Employment services, which means vocational s21A
guidance or training services, or services designed
to assist people to find or keep jobs, or to
establish themselves in self-employment, receive
distinctive treatment under the Act. Whilst the
general principles outlined in Chapters 5 to 7 of
this Code will apply in relation to employment
services, the precise nature of the provisions
covering them is detailed in Chapter 11 of the
Code of Practice on employment and occupation.

Manufacture and design of products

3.30 The manufacture and design of products are not s 19(2)(b)
in themselves covered by Part 3 of the Act
because they do not involve the provision of
services directly to the public. Nothing in the Act
requires manufacturers or designers to make
changes to their products, packaging or
instructions. However, it makes good business
sense for manufacturers and designers to make
their goods (and user information) more
accessible to disabled customers, and they should
consider doing so as a matter of good practice.

21
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A manufacturer of garden tools distributes its
products only through high street shops. The Act
does not require the manufacturer to design or
market the goods so as to be easily usable by
disabled purchasers.

A food-processing company produces tinned
food which it supplies to a supermarket chain.
Regardless of whether the tins are branded with
the supermarket’s own label or with that of the
producer, the food-processing company is not
supplying goods to the public and so does not
have duties under the Act. The supermarket is
likely to have duties under the Act because it is
supplying goods to the public, but these duties
do not extend to the labelling or packaging of the
tinned food.

3.31

However, if a manufacturer does provide services
direct to the public, then it may have duties under
the Act as a service provider.

A manufacturer of electrical goods provides a
free guarantee. A purchaser of the goods is then
entitled to have the goods replaced by the
manufacturer if they are faulty within six months
of purchase. For a fixed sum, the manufacturer
also provides an optional extended guarantee
covering the goods against defects for up to two
years after purchase. In both cases, the
manufacturer is providing a service to the public
(the guarantee) and is subject to the Act in
relation to the provision of that service (but not
in relation to the goods themselves).




A manufacturer of self-assembly furniture sells
its products directly to the public by mail and
telephone order and through a factory shop on
its premises. It has duties under the Act because
it is providing a service to the public. For
example, it may have to make reasonable
adjustments to the way in which it provides its
service.
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What is unlawful discrimination in relation

to services and how can it be avoided?

Introduction

4.1 This chapter provides an overview of what is
meant by ‘discrimination’ in relation to services to
the public, public authority functions and private
clubs (‘the three areas of activity’). It also sets out
steps that can be taken in relation to all three
areas of activity to prevent discrimination from
arising.

4.2 The principles relating to discrimination in relation
to these three areas of activity are similar.
Therefore, in this chapter, as explained in
paragraph 1.18, the term ‘service provider’, and
terms which flow from this, are used generically
to refer to all those who have duties in these
areas.

What does the Act make unlawful in
relation to services?

4.3 The Act makes it unlawful for service providers to
discriminate against a disabled person in relation
to the service in question.

4.4 The circumstances in which it is unlawful to

discriminate in respect of these three areas of
activity are detailed in Chapters 10, 11 and 12.
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4.5

4.6

4.7

4.8

4.9

DISCRIMINATION

What does the Act mean by ‘discrimination’
in relation to service providers?

The Act says that there are two forms of
discrimination against a disabled person.

One form of discrimination occurs when a service
provider:

m treats a disabled person less favourably —
for a reason relating to the disabled person’s
disability — than it treats (or would treat)
others to whom that reason does not (or
would not) apply; and

m cannot show that the treatment is justified.

The concept of ‘less favourable treatment’ is
considered in more detail in Chapter 5. Whether
and when less favourable treatment of a disabled
person might be justified is considered in Chapter
8, and also in the activity-specific Chapters 10, 11
and 12.

The other form of discrimination occurs when a
service provider:

m fails to comply with a duty to make reasonable
adjustments (imposed on it by section 21, 21E,
or Regulations under section 21H of the Act) in
relation to the disabled person in specified
circumstances; and

m cannot show that the failure is justified.

The duty to make reasonable adjustments is
covered in greater detail in Chapters 6 and 7.
Whether and when a service provider might be
able to justify a failure to make a reasonable



4.10

adjustment is considered in Chapter 8 and also in
the activity-specific Chapters 10, 11 and 12.

Limitations of the provisions

Section 59 of the Act provides that a service
provider is not required to do anything under the
Act that will result in a breach of legal obligations
under any other legislation or enactment.
However, it is only in cases where a legal
obligation is specific in its requirements — leaving
a service provider with no choice other than to act
in a particular way - that the provisions of the Act
may be overridden.

A person with arthritis wishes to visit an old
country house which is open to the public.
However, he cannot get into the building as there
is a flight of steps at the entrance, with no ramp
or handrail. He asks the owner why these have
not been installed. The owner’s response is that
the house is a listed building, and purely because
of this status he is not required to make any
changes to it. As section 59 only applies when a
service provider has no option but to actin a
certain way, his refusal to seek consent to make
changes to the building is likely to be unlawful.

4.1

Where the making of a reasonable adjustment
requires alterations to a listed building, listed
building consent will need to be sought from the
relevant authority. Consent will usually be given to
make some changes to listed buildings, and so a
service provider cannot rely upon section 59 in
these circumstances. Appendix B provides further
information about listed building and other
consents.

s b9
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4.12

4.13

4.14

4.15

Nothing in the Act makes unlawful any actions
taken for the purpose of safeguarding national
security.

Legal liability for employees

Under the Act, service providers are legally
responsible for the actions of their employees in
the course of their employment. Employees who
discriminate against a disabled person will usually
be regarded as acting in the course of their
employment, even if the service provider has
issued express instructions not to discriminate.

However, in legal proceedings against a service
provider based on the actions of an employee, it is
a defence that the service provider took ‘such
steps as were reasonably practicable’ to prevent
such actions. A policy on disability which is
communicated to employees is likely to be central
to such a defence. It is not a defence for the
service provider simply to show that the action
took place without its knowledge or approval.

All those involved in providing services — from the
most senior director or manager to the most
junior employee, whether full or part time,
permanent or temporary — are affected by the
duties in the Act. It does not matter whether the
person involved in providing the services is self-
employed or an employee, volunteer, contractor
or agent.



What steps should a service provider
consider?

4.16 Service providers are more likely to be able to
comply with their duties under Part 3 of the Act
and prevent their employees from discriminating
against disabled customers if they consider the
following steps:

m informing all staff that it is unlawful to
discriminate against disabled people

m establishing a positive policy on the provision
of services to ensure inclusion of disabled
people and communicating it to all staff

®m monitoring the implementation and
effectiveness of such a policy

m carrying out and acting on the results of an
access audit carried out by a suitably qualified
person

m training staff to understand the service
provider’s policy towards disabled people,
their legal obligations and the duty of
reasonable adjustments

m providing regular training to staff which is
relevant to the adjustments to be made

m providing disability awareness and disability
equality training for all staff, including those
not providing a direct service to the public

m addressing acts of disability discrimination by
staff as part of disciplinary rules and
procedures

m having a customer complaints procedure that
is easy for disabled people to use

m consulting disabled customers, disabled staff
and disability organisations

29



regularly reviewing whether services are
accessible to disabled people; and

regularly reviewing the effectiveness of
reasonable adjustments made for disabled
people in accordance with the Act, and acting
on the findings of those reviews.



The duty not to treat a disabled person

less favourably in relation to services

Introduction

5.1 This chapter addresses the duty of providers of
services to the public, public authorities carrying
out functions, and private clubs, to ensure that
disabled people are not treated less favourably
than other people when using their services. The
circumstances in which it is unlawful to
discriminate in respect of these three areas of
activity are detailed in Chapters 10, 11 and 12.

5.2 The principles relating to less favourable
treatment in relation to the three areas of activity
are similar. Therefore, in this chapter, as explained
in paragraph 1.18, the term ‘service provider’ and
terms which flow from this are used generically to
refer to all those who have duties in these areas.

What does the Act say?

5.3 One form of discrimination against a disabled
person occurs where a service provider:

m treats a disabled person less favourably for a s 20(1)(a),
reason relating to the disabled person'’s s 21D(1)(a),
s 21G(1)(a)

disability, than it treats (or would treat) others
to whom that reason does not (or would not)

apply; and
m cannot show that it is justified. s 20(1)(b),
s 21D(1)(b),
s 21G(1)(b)
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Less favourable treatment

s 20(1), 5.4 A service provider discriminates against a
s g:g‘(}’) disabled person if it treats him less favourably for
s

a disability-related reason (and it cannot show that
the treatment is justified). In establishing whether
a disabled person has been treated less
favourably, the treatment of the disabled person is
compared to how the service provider treats (or
would treat) other people to whom the reason for
the treatment does not (or would not) apply.
Whether and when a service provider might be
able to justify the less favourable treatment of a
disabled person is considered in Chapter 8 and in
the activity-specific Chapters 10, 11 and 12.

A football club admits visiting supporters to its
stadium. However, one visiting supporter is
refused entry because he has cerebral palsy and
has difficulty controlling and co-ordinating his
movements. No other visiting supporter is
refused entry. This would amount to less
favourable treatment for a reason related to
disability and, unless the football club can justify
its actions, would be an unlawful refusal of
service contrary to the Act.

5.5 Bad treatment is not necessarily the same as less
favourable treatment, although, where a service
provider acts unfairly or inflexibly, a court might
draw inferences that discrimination has occurred.

All the supporters of a visiting team are refused
entry to the stadium by the football club in the
example in paragraph 5.4 above. A visiting
supporter with cerebral palsy is being treated no
differently from all the other visiting supporters.
He has not been subjected to any less favourable
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treatment for a reason related to disability.
However, if the football club refused entry to all
the visiting supporters because one of their
number has cerebral palsy, that could amount to
unlawful discrimination against the disabled
supporter.

5.6

The comparison can also be between the way in
which one disabled person is treated and the way
in which people with other disabilities are treated.

The football club in the example in paragraph 5.4
above refused entry to the disabled supporter
with cerebral palsy. It cannot claim that it did not
discriminate simply because people with other
disabilities were allowed entry. The supporter
with cerebral palsy has been less favourably
treated in comparison with other members of the
public, including the supporters with other
disabilities.

5.7

A disabled person does not have to show that
others were treated more favourably than they
were. It is still less favourable treatment if others
would have been treated better.

A party of adults with learning disabilities has
exclusively booked a restaurant for a special
dinner. The restaurant staff spend most of the
evening making fun of the party and provide it
with worse service than normal. The fact that
there are no other diners in the restaurant that
evening does not mean that the disabled people
have not been treated less favourably than other
people. Other diners would not have been
treated in this way.
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A visually impaired couple applies to adopt a
child. At the first interview, the local authority
officer responsible for the matter says that they
are ‘wasting his time’, as their visual impairment
would make it too difficult for them to adopt. The
fact that no one else is being interviewed there at
that time does not mean that the disabled people
have not been treated less favourably than other
people. Others attending their first adoption
interview would not have been treated in this
manner.

5.8 There must be a connection between the less
favourable treatment and a reason related to the
disabled person’s disability.

A publican refuses to serve a disabled person
whom he knows has epilepsy. He gives her no
reason for refusing to serve her. Other customers
in the pub are not refused service. A court is
likely to draw an inference of discrimination in
the absence of a reasonable explanation.
However, if the ground for refusing her service is
because she has no money, then the treatment is
not for a reason which is related to the disabled
person’s disability.

5.9 If the treatment is caused by the fact that the
person is disabled, that is treatment which ‘relates
to’ the disability. Treating a disabled person less
favourably for a reason related to their disability
cannot be excused on the basis that another
customer who behaved similarly (but for a reason
not related to disability) would be treated in the
same way. Broadly speaking, this means that a
disabled person will have been treated less
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favourably if they would not have received the
treatment but for their disability.

A deaf couple who use British Sign Language
(BSL) are refused entry to a private club as
guests of a club member. The person overseeing
entry to the club assumes that other members
might mistake communication using BSL as
threatening gestures. This refusal to admit them
as guests of the club is for a reason related to
disability. It is likely to be unlawful even though
the private club would have refused entry to any
potential guest who made similar gestures.

A mother seeks admission to a privately run
nursery for her son who has Hirschprung's
disease, which means that he does not have full
bowel control. The nursery says that they cannot
admit any child until the child is toilet trained.
The refusal to admit the boy is for a reason
related to his disability. It will be unlawful unless
it can be justified under the Act.

A private members’ club rejects applicants for
membership who do not satisfy its ‘image’ in one
respect or another. A woman with a severe facial
disfigurement is refused membership of the club.
Even though the club also does not allow
entrance to many non-disabled people, for
example, because it does not consider that they
are attractive enough, the woman with the
severe disfigurement has been treated less
favourably for a reason related to her disability.
This is likely to be unlawful.
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5.10 Nevertheless, the Act cannot be used as a pretext

for disruptive or antisocial behaviour unrelated to
a person’s disability.

A disco ejects a person with an artificial arm
because he has drunk too much and has become
abusive and disorderly. The disco would have
ejected any other patron in similar
circumstances. The ejection (or refusal to serve)
is not for a reason related to the disabled
person’s disability and is unlikely to be unlawful.

5.11

Must a service provider know that a person
is disabled?

A service provider may have treated a disabled
person less favourably for a reason related to their
disability even if it did not know the person was
disabled. The test which has generally been
adopted by the courts is whether, as a matter of
fact, this was the reason why the disabled person
was less favourably treated.

A pub employee orders a customer who is lying
prone on a bench seat to leave the premises
because he assumes she has had too much to
drink. However, the customer is lying down as a
result of a disability rather than alcoholic
consumption. The refusal of further service is for
‘a reason which relates to the disabled person’s
disability’. This will be unlawful unless the
service provider is able to show that the
treatment in question is justified, as defined by
the Act.




A member of staff at Jobcentre Plus refuses to
interview a member of the public who wishes to
complete an application for Jobseekers
Allowance because he is swearing. However, his
swearing is a result of his having Tourette’s
syndrome. The refusal to interview relates to the
disabled person’s disability and will be unlawful
unless the treatment is justified as defined by the
Act.

5.12 As explained in Chapter 2, the Act only protects
those who fall within the Act’s definition of
‘disabled person’. This definition has been the
subject of developing interpretation by the courts.
Moreover, some disabilities are not visible, or the
extent of the impairment may be masked. It may
not be practicable for service providers, or their
employees, to make accurate assessments as to
whether particular individuals fall within the
statutory definition.

5.13 Service providers seeking to avoid discrimination,
therefore, should instruct their staff that their
obligations under the Act extend to everyone who
falls within the definition of ‘disability’ and not just
to those who appear to be disabled. They may
also decide that it would be prudent to instruct
their staff not to attempt to make a fine judgement
as to whether a particular individual falls within
the statutory definition, but that they should focus
instead on meeting the needs of each customer.

Can service providers treat a disabled
person more favourably?

5.14 The Act does not prohibit positive action in favour
of disabled people (unless this would be unlawful
under other legislation). Therefore, service
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providers may provide services on more
favourable terms to a disabled person.

A private club puts on a cabaret evening for
members and their guests, at a small charge. The
club offers free entry to a personal support
worker accompanying a disabled person. This
allows the disabled person to enjoy the cabaret
without having to pay two entrance fees. This is
within the law.

5.15

Less favourable treatment may be justified if it
falls within specified conditions. Justification is
considered in Chapter 8 and in the activity-specific
Chapters 10, 11 and 12.




Making changes for disabled people:

the duty to make reasonable adjustments

6.1

6.2

6.3

6.4

Introduction

This chapter is concerned with the principles of
the duty to make reasonable adjustments for
disabled people in relation to services to the
public, public authority functions and private clubs
(‘the three areas of activity’), whilst Chapter 7
deals with the practical application of the duty.
The circumstances in which it is unlawful to
discriminate in respect of these three areas of
activity are detailed in Chapters 10, 11 and 12.
These chapters also provide more detail of the
specific wording of the reasonable adjustment
duty in relation to these three areas.

The principles relating to the duty to make
reasonable adjustments in relation to these three
areas of activity are similar. Therefore, in this
chapter, as explained in paragraph 1.18, the term
‘service provider” and terms which flow from this
are used generically to refer to all those who have
duties in these areas.

The duty to make reasonable adjustments is a
cornerstone of the Act and requires service
providers to take positive steps to ensure that
disabled people can access services. This goes
beyond simply avoiding treating disabled people
less favourably for a disability-related reason.

The policy of the Act is not a minimalist policy of
simply ensuring that some access is available to
disabled people; it is, so far as is reasonably

s 21,

s 21E,

s 21H,

The Disability
Discrimination
(Private Clubs
etc)
Regulations
2005

Sl 2005/3258
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practicable, to approximate the access enjoyed by
disabled people to that enjoyed by the rest of the
public. Accordingly, the purpose of the duty to
make reasonable adjustments is to provide access
to a service as close as it is reasonably possible to
get to the standard normally offered to the public
at large.

What does the Act say?

s 20(2), 6.5 One form of discrimination against a disabled

s 21D(2), person occurs where a service provider:

s 21G(6)

s 20(2)(a), m fails to comply with a duty to make reasonable

s 21D(2)(a), adjustments imposed on it in relation to the

s 21G(6)(a) . : - . _
disabled person in specified circumstances;
and

s 20(2)(b), m cannot show that the failure to comply with

s 21D(2)(b), that duty is justified.

s 21G(6)(b)

6.6 Whether and when a service provider might be
able to justify a failure to make a reasonable
adjustment is considered in Chapter 8.

6.7 As explained in paragraph 4.13, under the Act
service providers are legally responsible for the
actions of their employees in the course of their
employment. An employee who discriminates
against a disabled customer will usually be
regarded as acting in the course of their
employment. This applies equally in respect of a
failure by the employees of a service provider to
comply with the duty to make reasonable
adjustments.
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What is the duty to make reasonable

adjustments?

6.8 Service providers have a legal duty to take such s 21,
steps as it is reasonable for them to have to take s 21E,
in all the circumstances of the case in the s 2TH,

) _ _ The Disability
situations described below. The duty to take Discrimination
reasonable steps is referred to in this Code as the (Private Clubs
duty to make reasonable adjustments. etc)

Regulations
2005
6.9 The duty to make reasonable adjustments Sl 2005/3258
comprises a series of duties falling into three
areas:

m changing practices, policies and procedures
B providing auxiliary aids and services

m overcoming a physical feature by:

m removing the feature
m altering it
® avoiding it; or

m providing the service by an alternative
method.

General approach to making reasonable
adjustments

6.10 It is important that service providers do not
assume that the only way to make services
accessible to disabled people is to make a physical
alteration to their premises (such as installing a
ramp or widening a doorway). Often, minor
measures such as allowing more time to serve a
disabled customer will help disabled people to use
a service. Disability awareness training for staff is
also likely to be appropriate. However,
adjustments in the form of physical alterations
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6.11

6.12

may be the only answer if other measures are not
sufficient to overcome barriers to access.

A service provider should be able to identify the
more obvious physical barriers or other
impediments for disabled people in accessing its
services. Regularly reviewing the way in which it
provides services to the public, for example, via
periodic access audits, might help a service
provider identify any less obvious or unintentional
barriers to access for disabled people. Obtaining
the views of disabled customers and disabled
employees will also assist a service provider.
Disabled people know best what hurdles they face
in trying to use the services provided. They can
identify difficulties in accessing services and
might also suggest solutions involving the
provision of reasonable adjustments. In addition,
local and national disability groups or
organisations of disabled people have extensive
experience that service providers can draw upon.
Listening carefully and responding to what
disabled people really want helps service
providers find the best way of meeting disabled
people’s requirements and expectations.

Employee training is also an important factor in
providing reasonable adjustments. Employees
should be generally aware of the requirements of
disabled customers and potential customers and
should appreciate how to respond appropriately
to requests for a reasonable adjustment. They
should know how to provide an auxiliary service
and how to use any auxiliary aids that the service
provider offers. Employees could also be
encouraged to acquire additional skills in serving
disabled people, for example, communicating
with hearing-impaired people and those with
speech impairments. Providing such training may
help to avoid a finding of unlawful discrimination



(see Chapter 4, paragraph 4.16 for further
information regarding this).

Use of reasonable adjustment examples

6.13 Sections 21, 21E, and the private clubs
Regulations (The Disability Discrimination (Private
Clubs etc) Regulations 2005 S| 2005/3258) refer to
such steps as it is reasonable, in all the
circumstances of the case, for the service provider
‘to have to take’ in order to make its services
accessible to disabled people. The examples in
this Code generally use the same language in
discussing whether the step in the example
concerned is likely to be a reasonable step for the
service provider ‘to have to take'. This is not
intended to indicate that the step considered in
the example is the only way in which the service
provider can meet its duty under the Act. In any
particular case, the service provider’s duty to make
reasonable adjustments might be discharged by
taking a different step or steps.

To whom is the duty to make reasonable
adjustments owed?

6.14 A service provider’s duty to make reasonable
adjustments is a duty owed to disabled people at
large. It is not simply a duty that is weighed in
relation to each individual disabled person who
wants to access a service provider’s services.
Disabled people are a diverse group with different
requirements that service providers need to
consider.

6.15 No single aspect of the way in which a service is
delivered will obstruct access to the service for all
disabled people, or, in most cases, for disabled
people generally. A policy, or a feature of the
premises, which obstructs access to a service for
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6.16

persons with a particular type of disability may
present no difficulties for others with a different
disability. The phrase ‘disabled persons’, which is
used in relation to the duty, means that service
providers need to consider features that impede
people with one or more kinds of disability — for
example, those with visual impairments or those
with mobility impairments.

At what point does the duty to make
reasonable adjustments arise?

Service providers should not wait until a disabled
person wants to use a service that they provide
before the