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Introduction

This presentation attempts to set out some of the key priorities for health and social care commissioning in terms of achieving both equality of access and outcomes, and the wider public services goal of supporting full inclusion of all citizens in local communities.

The presentation is in three parts:

First, I will discuss what equality and inclusion mean in the commissioning context – and make the case that achieving equality is in fact an essential part of meeting primary commissioning goals such as continuous improvement, quality and efficiency.

Second, I will examine how commissioning can be linked to the performance agenda, focusing in particular on the Comprehensive Area Assessment (CAA) framework and the Public Service Agreement (PSA) delivery targets on health and well-being. 

Third, the practical implications for commissioning bodies in health and social care will be discussed and some key priorities set out.

What does commissioning for equality and inclusion mean?

The Equality and Human Rights Commission (EHRC) strongly supports the policy objective of establishing a new commissioning framework for the delivery of health and care services that truly reflect local needs and are able to deliver for all citizens. 

The vision of a personalised, holistic and inclusive approach to meeting patients and users individual needs is also one that the Commission shares. The interconnections between people’s medical, environmental, educational and social needs, and the connections between health, personal, social and economic well-being are crucial to achieving the equality and inclusion for all. But, commissioning and configuring services to better reflect that reality is a major challenge. 

Equally important is the emphasis on commissioning for outcomes and judging success by the tangible benefits achieved for the people that services are designed to serve. The positioning of this as a core objective for World Class Commissioning is very positive. The emphasis on strategic assessment of needs based on the aspirations of local populations, rather than a historical pattern of demand is also extremely welcome. But, again, it will be a major challenge to ensure that commissioning is routinely based on these principles. 

EHRC also believes that commissioning has a vital role to play in health and social care bodies meeting their positive obligations under the Public Sector Duties (PSD’s) on race, gender and disability – as well, in future, as those proposed in the Single Equality Bill.

For example, World Class Commissioning (WCC) offers significant opportunities to tackle some of the health inequalities and social exclusion facing disabled people and other disadvantaged groups, based on a stronger understanding of needs and the ability to plan for future demographics. Clearly, this represents a more progressive approach to the assessment of population needs, prioritisation of health outcomes, procurement of services and management of service providers. But there remain significant issues for clarification and action if World Class Commissioning is to achieve the vision of 'adding years to life and life to years'
What the Public Sector Duties mean for commissioners

The specific Public Sector Duties (PSDs) on PCTs and local authorities already require them to collect and analyze information about the extent to which services meet the needs of their local populations in terms of race, gender and disability, and to use this information to design changes to service delivery (or commissioning) that are needed in order to better promote equality. For example, in health, commissioners must, in order to meet their statutory obligations under the PSD’s, identify and address any health inequalities prevalent in their areas and ensure that high-risk groups are targeted locally. We know that at present many struggle to meet this requirement. 

The Gender Equality Duty (GED) and Race Equality Duty (RED) apply to those functions that are carried out through procurement and commissioning, as well as those that are carried out directly by a public authority itself.  Taking account of race and gender within this process is critical to ensuring that public authorities are complying with the PSDs.  

In essence the PSDs mean that when commissioning for health and well being public authorities will have to become 'equality purchasers' – meaning that they will need to take equality into account when they define and analyse local needs and take relevant steps to purchase works, goods or services to meet those needs and when they manage the performance of contractors. 

The Disability Equality Duty (DED) additionally requires due regard to be given to the need to combat discrimination and to promote disabled people’s participation in public life. In practical terms, this means that PCTs and local authorities need to develop local capacity building and leadership to support people in contributing to commissioning. This can be achieved for example by working with local LINks to facilitate advisory groups of disadvantaged citizens and building this into the commissioning framework to ensure people – and specifically people known to experience health inequalities – are put at the centre of commissioning.

Commissioning in an equalities context
The quality of health and care services within an equalities context has been commonly defined in such terms as:
· equity and accessibility: making services available to everyone that needs them

· effectiveness: whether the service achieves what it sets out to do

· acceptability: what do users feel about the service?

· efficiency: the avoidance of waste
. 

These are all very positive aims. It has to be recognised however that the distribution and impact of health and social care services for certain population groups remains problematic. In particular, recent reports have shown that services for people with learning disabilities have not always been working well, especially for those with complex needs. 

For example, a recent joint review by the Healthcare Commission, Commission for Social Care Inspection and Mental Health Act Commission (now combined as the Care Quality Commission, CQC) into services for people with learning disabilities, found that despite some signs of progress 'there was not yet sufficient leadership to claim a substantial, systematic, properly resourced drive to commission services that really met the needs of local populations'
. Further, most joint strategic needs assessments were weak in bringing together information about the needs of people with learning disabilities and complex needs. Similarly, while more councils are promoting direct payments and starting to roll out personal budgets, the review found few people with learning disabilities and complex needs or their family carers receiving such payments. 
In common with recent findings in other reports, the review also found that people experienced particular problems in accessing health services, in ways that others in the population did not. For example, too few people had health action plans or access to a health facilitator, too few people received annual health checks from their doctor, people together with their family carers, had poor experiences of acute hospitals and access to and treatment from mental health services was poor. The implications of multiple identity-related needs i.e. disability and ethnicity were also found to be poorly catered for. For example, people with learning disabilities and complex needs from minority communities did not receive services tailored to meet their specific needs.

Similarly, Setting the Standard - The new agenda for primary care organisations commissioning mental health services
 highlighted lack of adequate information from mental health trusts, conflicting pressures (e.g. to give priority to severely mentally ill people and at the same time to improve services for those with a common but less severe illness) and a mismatch between aspirations and actual capacity. In looking for ways forward, this report emphasised the following as critical success factors for improving commissioning: 

· looking through users eyes

· a need for local solutions, not a universal panacea

· reconciling the need to consolidate expertise

· the need for a genuinely multi-sector perspective in addition to a more sensitive, locality based approach

· and, a need for a results led approach  to commissioning.

Commissioning is equally important in the context of gender equality. The scope of legal protection against discrimination on the grounds of gender reassignment has been extended with implementation of the Goods and Services Directive 2004/113 from December 2007. Public bodies now have a duty to have due regard to the elimination and harassment on grounds of gender reassignment in the provision of goods and services.

This is of importance to the health sector as a recent survey,
 commissioned for the Equalities Review found that 1 in 7 trans gender people felt that this adversely affected the way they were treated by health care professionals and that 22% of survey respondents felt that being trans affected the way that they could access routine treatment.

Linking commissioning to the performance agenda
Current approaches to commissioning do not focus sufficiently on quality and outcomes, and there is often too much emphasis placed on volume and price and with unmet needs, 

The PSD’s provide one way of linking commissioning to outcomes through their focus on action plans to address inequalities identified through strategic assessment. But commissioning can, and should, be linked even more explicitly to the performance agenda, particular in terms of the Comprehensive Area Assessment (CAA) framework and Public Service Agreement (PSA) delivery targets.

World Class Commissioning and the Comprehensive Area Assessment

The Care Quality Commission (CQC) have recently outlined their plans for assessing health commissioning using information from the World Class Commissioning assurance process, as well proposals for assessing the commissioning of adult social care by councils.

The EHRC has welcomed these proposals – particularly the priorities for ensuring that services are capable of delivering the personalised and high-quality care and the focus on prevention and early intervention to ensure that people can maintain their health and independence. We have suggested that CQC also need to include specific assessment of commissioning bodies role in promoting social and economic participation; maximizing choice and control; and promoting respect for equality and human rights.

The Commission believes that the World Class Commissioning (WCC) Assurance process should represent a step forward in terms of greater accountability and transparency. As the Kings Fund have highlighted however there are some doubts about whether the limited scoring scale will best serve the overall ambition. Given the likelihood that the highest-end level fours will be virtually unused and the level threes infrequently awarded, there will probably be very little granulation in scores. As a result, PCTs who are operating at very different levels may come through the process with very similar scores - so as an objective assessment of relative performance the ratings may not be as informative as we would like them to be. We also have some concerns about whether the WCC Assurance process takes sufficient account of Primary Care Trusts obligations to promote equality and human rights and to comply with the relevant Public Sector Duties The eleven criteria against which PCTs will have to deliver services and against which their performance will be assessed by the relevant inspection bodies do not include specific requirements in respect of equality and human rights.  We believe this is a significant omission, particularly in terms of feeding into the Comprehensive Area Assessment, as it will limit CQC’s ability to monitor the performance of commissioning bodies on addressing longstanding differential outcomes for different communities and groups and to evaluate how commissioning recognises and responds to equality, diversity and human rights.  So that is something we will want to explore with CQC, Department of Health and the Audit Commission.

PSA Delivery Agreements

The Commission also believes that commissioning should be linked explicitly to Public Service Agreement delivery targets, evaluation of which would in turn feed into Comprehensive Area Assessments.

Progress on tackling health inequalities could, for example, be tracked by breaking down PSA targets in England and Health Gain Targets in Wales (like early death from coronary heart disease and cancer) by broad impairment group, race, gender and so on. The commissioning framework could support this through local data breakdowns and reporting.

 
This would also assist the Audit Commission and CQC to identify progress in tackling broader inequalities. The lack of sufficient data recording (and therefore analysis) was commented on repeatedly throughout the Department of Health’s status report on tackling Health Inequalities four years after PSA targets were set
. So, clearly, utilising the new commissioning framework to address data insufficiency needs to be given higher priority. 
PSA Delivery Agreement 15 for example, is focused on addressing barriers due to gender, race, disability, age, sexual orientation, religion or belief that limit people’s choice and control in their lives. The relevant indicators include measuring whether there are differences in people’s perception of the choice and control in their lives as well as whether people feel they have been treated with dignity and respect when accessing public services. 

PSA Delivery Agreement 17 is focused on tackling poverty and promoting greater independence and well being in later life and includes indicators on making a contribution to society; material well-being, health and life expectancy, access to services and transport; social contacts, and the numbers of older people supported to live independently. This PSA is a good example of how local commissioning can address diverse but interrelated needs. For example, income affects health, health affects ability to maintain independence, and so on, which clearly calls for commissioning a range of holistic and integrated resources.

Key priorities for future commissioning

I’d like to end by outlining what the Commission sees as some of the key priorities for future commissioning.

First, clearly an overarching objective for commissioning should be to ensure all citizens can participate as fully as possible in the lives of their local communities and to have good health and maintain independence. This will require a holistic focus on people’s lives – including social care, housing, work and all the other elements that make a sustainable community and to promote well-being. 

Second, investing in early intervention and good health management will empower excluded and disadvantaged groups to participate more and to contribute further to society – as well as avoiding unnecessary experience of ill-health. We are aware through our health and social care work that upfront expenditure on early interventions and good health management has considerable potential to provide significant cost-benefits to health services at a later date.  Similarly, effective partnership working and co-operation by local government and health services, combined with a stronger focus on interventions and outcomes - for example in children’s care services or through Individual Budgets - has been shown to provide improved results for individuals and service providers, as well as better value for money. 

Third, it is essential to put local people at at the centre of commissioning. Giving people greater choice and control over services and treatments would mean that local populations develop stronger trust in local services and more confidence in using them effectively. Choice and control would deliver greater user and patient satisfaction for health and social care services as well as better outcomes for users. Again, this is also important in the context of the CAA as the inspectorates will expect local partnerships to base their strategies and service delivery on robust citizen intelligence and be locally accountable through transparent reporting and information.  Fully utilising LINks as partners in the commissioning process would also enhance opportunities for involvement – especially if they are used as a means to ensure inclusion of traditionally excluded or under-represented groups.

Fourth, it is important for commissioners to recognise that some people require advocacy or other forms of support them to enable them to express their views and to participate in setting local priorities and , indeed, to access any services that they need to use. We strongly believe that commissioners must ensure the provision of sufficient independent advocacy services to truly put people at the centre of commissioning. 

There would also be benefits for commissioning bodies themselves in terms of: 

· enhancing support to individuals from a source unbiased by other demands/resources;

· delivering expertise for specific groups; 
· providing a ‘one-stop-shop’ approach, reflecting a joined-up/holistic approach to service commissioning and provision; and,
· supporting people across all sectors to secure outcomes and meet needs.   

Commissioners should also consider resourcing self-advocacy organisations of disabled people to undertake outreach work to enable the involvement of ‘hard to reach’ groups of disabled people who have not accessed traditional models of services until crises occur; this could include gathering the views of users of day centres and residents of care homes.

The objective of ensuring that PCTs and local authorities facilitate forms of advisory groups of disadvantaged citizens could also be explicitly built into the commissioning framework to ensure people – and specifically people known to experience health inequalities and social exclusion – are put at the centre of commissioning.

Fifth, priority needs to be given to ensuring equality of access to health and social care. It is very disappointing, for example, that despite Disability Discrimination Act (DDA) requirements having been in force since 1999, there has been only limited progress in enabling people to record access needs or even to get basic access needs met (for example, diagnosis and treatments being communicated in ways people can understand). The DDA definition covers 10 million people in Great Britain and it is estimated that over a third of NHS users are disabled people. The concept of ‘access’ in the NHS Next Stage Review for example, is mainly concerned with quantitative measures of access, e.g. the 4 hour rule in A and E; 48 hour GP appointments; waiting times and so on. A truly person centred view of access however would consider access for individuals as they travel all the way through the care pathways.

There is currently no culture or national practice in health that routinely captures the obvious access or other demographic needs of patients.  No one therefore ensures that if any are ascertained that these travel with the patient along their pathways.  The result is that at each stage of the patient journey patient needs have to be re explained or, more likely they are quickly disregarded.  This all helps to disempower the individual and makes their experience relatively low in quality, even if medically they may receive clinically high quality treatment.

Britain’s changing demographics will mean more disabled children surviving into adulthood and a rising proportion of older people. The Wanless review of social care for older people in England and Wales estimated in 2006 that the proportion of the population aged 85 and over is set to increase by two-thirds in the next 20 years for example, and older people experience a higher incidence of impairments/long-term health conditions.

So, clearly, access needs to be given much greater attention by commissioners themselves, and we also believe that CQC should prioritise monitoring compliance with DDA requirements in inspections. In particular, we would like to see recording of access needs routinely built into the commissioning process.

Universal access is not just about meeting DDA requirements however as there other groups who may have just as much need for adjustments in order to access local services, whether that be on the basis of language barriers, cognitive impairment (dementia for example), or social exclusion. So, the outcomes for all service users (including, for example, people from BME communities requiring language support or older people requiring large print health information) being able to record particular access requirements is that their needs are met each and every time through joined up services. Commissioners must design services that are able to plan effectively for the whole service journey and sharing information on access needs, with the agreement of service users, will greatly facilitate this.

There are also inequalities in access to care services that could support individual independence and control. These inequalities could additionally be identified in local evidence breakdowns, for example low take-up of Direct Payments by people with mental health problems or older people. This would allow commissioners to identify and analyse challenges in systems, and rollout programmes to tackle inequality. 

Existing evidence on inadequate access to services and groups who do not routinely access services also implies that some groups and/or individuals need to be catered for with different service models. Identifying and consulting with these groups, understanding their needs, and reflecting them in commissioning plans would go a long way to ensuring delivery of services that are universally accessible. 

Sixth, commissioning bodies also need to review their procurement practices through an equality lens. The EHRC supports the objective of making procurement processes fairer and more transparent. Some potential new providers, particularly third sector providers, may find it difficult to compete without some levelling of the playing field because the barriers to entry may be too high. This could also be counter-productive for commissioning bodies themselves if organisations with particular expertise are disadvantaged or excluded - organisations of disabled people bidding to deliver support services for people using personal budgets for example.

Achieving fairness in procurement does not mean treating everyone the same. Indeed, such ‘neutrality’ could undermine attempts to overcome the historic imbalance between third sector and larger providers. If greater involvement of innovative third sector providers is identified as an objective then commissioners need to proactively support them to compete on a level playing field. Simple neutrality is more likely to retain the status quo in local markets. 

Similarly, current ‘institutional’ services created by block purchasing can often limit choice.  For example, if there is no robust way for disabled people to maintain or gain independence through support at home (via a Personal Budget for instance) they and their carers will ‘default’ to (rather than choose) existing traditional services, such as day centres or residential care. Commissioners need to be able to demonstrate how they will meet users’ stated desired outcomes – and also plan to involve users in future planning. 

Given the shift in policy priorities towards much greater personalisation in care and support, procurement practice will also need to adapt in order to provide greater flexibility and choice. This can seem like a significant challenge – especially given that the business models of many service providers are based on the certainty provided by block-purchasing by PCTs and local authorities, often through long-term contracts. Without such certainty, some providers may not survive, leaving individuals with few if any options to choose from. So, in the immediate term at least, PCTs local authorities will continue to manage the local provider market for care and support but efforts must be made over time to ensure commissioning decisions reflect the genuine aspirations of those requiring services.  This will be achieved by working closely with users and providers to help shape opportunities for reconfiguring existing services and developing new ones over time, so that the shape of local care and support markets eventually presents a more suitable range of options for commissioning.  There is also no inherent reason – given the will - why existing tools like block contracting cannot be used to commission personalised care and support.
 

Finally, the Commission welcomes the bringing together of local partners through Local Area Agreements to better promote health, well-being and independence, by using contracts, pooling budgets and using the flexibilities of existing initiatives such as Practice Based Commissioning. Greater partnership working has the potential for considerable benefits. We also believe that more use could be made of the flexibilities offered by Practice Based Commissioning and that this has so far been an under-utilised resource for helping to tackle inequality and disadvantage. 

Used creatively, Practice Based Commissioning could deliver the kind of returns that will really make a difference to people’s lives and strengthen the health and well-being of local communities. For example, it would be helpful to specifically encourage as much innovation and flexibility as possible. ‘Illness’ could usefully (for citizens and health resources) be defined to include accident, injury or hospitalisation for example, allowing maximum flexibility in order to provide small scale ‘interventions’ (for example a grab rail in an older person’s home) which avoid accidents and injuries, which require high-resource crisis treatment in hospital. Similarly, greater flexibility could be applied to commission access to talking therapies for people with mental health problems or equipment services for older and disabled people with physical or sensory impairments. Such support has a social element of well-being and independence as well as the potential for direct and positive benefits on maintaining physical and/or mental health and a reduction in avoidable health crises.

Practice Based Commissioners could also play a vital role in helping to better co-ordinate health related support for people using social services. This could include, for example, working in partnership with organisations providing support to people (or individuals) using Personal Budgets. This would provide a more holistic and people-focused service approach to meeting needs and a more effective use of resources.

We also believe that PCTs, as partners on the Local Strategic Partnerships developing Local Area Agreements, should be contributing to regional and local housing strategies. This could be in terms of using analysis of local populations to provide accurate statistics regarding levels of need among various disadvantaged groups to enable more effective provision and planning of specialist housing and of housing adaptation services.
Concluding comments

The EHRC believes that the acid test for commissioning is not whether it works for people who are generally healthy and engaged, but whether it benefits those with the shortest life expectancy and the biggest risk that poor health or social exclusion will stop them participating in society. The new commissioning framework has the potential to deliver a better health and social care system – one that engages with all citizens and supports the promotion of health and well-being, ensuring everyone can access services and with the aim of equal health and social outcomes. 

The new direction that has been set out for commissioning also represents a more aligned focus with the equalities spectrum with its promises of greater involvement of the public and commissioning at a local level driven by the need for more personalised services that better meet the needs of a diverse population. But realising all of this potential of course depends on effective implementation and quality assurance. 

Finally, it is our belief that modernising the approach to commissioning has the potential to transform care and support to become a springboard, not simply a safety net, focused on helping people to maximise control over their own lives, to make social and economic contributions and to stay safe and well.  
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