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The Equality and Human Rights Commission (the Commission) was established on 1st October 2007 under the Equality Act 2006. It champions equality and human rights for all, works to eliminate discrimination, reduce inequality, protect human rights and build good relations, and ensure that everyone has a fair chance to participate in society. Under section 8 of the Equality Act the Commission is charged with the duties to work towards the elimination of unlawful discrimination and to enforce the equality enactments. 

The Commission welcomes the introduction of minimum protection for temporary agency workers. The need for minimum standards principally applies to those workers whose insecure employment position makes them vulnerable, particularly when combined with factors of low pay, lack of English language skills, pregnancy, age, disability and other factors. In responding to this consultation the Commission has drawn on its knowledge as the regulatory body responsible for compliance with anti - discrimination legislation in the workplace and recently published research looking at vulnerable workers, including agency workers.
 
We recognise that agency working provides benefits and flexibility for some agency workers, but our experience suggests that these workers are likely to be those who do not require the protection of minimum standards, because they tend to be relatively higher paid and skilled. These regulations are critical for low-paid agency workers who are subject to substantial levels of vulnerability and who would overwhelmingly prefer the security of direct employment. Their vulnerability largely centres on their status as workers without job security or control over working hours allocated to them.  

In implementing the Directive it will be important to consider the full range of experiences of agency workers with protected characteristics. In the final section of our response we discuss the need for a thorough equality impact assessment of the Directive’s implementation in order to consider these factors. 

The section below sets out the Commission’s response to the consultation questions that fall within its remit. Those questions that are not applicable to this remit have been omitted. The key points that we make are:
· We are concerned about the current version of the equality impact assessment. We make several recommendations that will help to ensure that the next assessment screens the policy adequately to identify which aspects are particularly relevant to equality and good relations, and that in implementing the directive the race, disability and gender equality duties are complied with. A comprehensive EIA will allow implementation to take appropriate account of the particular experiences and needs of many vulnerable agency workers. 
· We stress the need for strong anti evasion measures. Attention will need to be paid to the definition of ‘worker’ in order to address the possibility of bogus self employment. The way that any minimum break period and change of responsibilities are defined will also need to consider how to avoid circumvention of the Directive’s objectives. It will be vital to monitor the impact of the regulations on, for example, the turnover of agency staff, in order to monitor and trends towards evasion by dismissing or transferring workers. 

· On pregnant women and new mothers, we recommend that any additional rights not already provided by the Sex Discrimination Act should begin from day one, and that measures taken as a result of a health and safety risk should last for the length of the pregnancy. 

· We argue that it is essential that liability for compliance with obligations under the Directive rests with both the hirer and the employment business. This is because of the nature of the relationships which the agency worker, the agency and the hirer have to each other, and the difficulty agency workers experience in trying to enforce their rights.


· The onus for finding out information about the rights of agency workers should not fall solely with the workers themselves, and we make recommendations about action to provide information to workers as soon as they commence employment.

· On dispute resolution, we recommend a flexible approach rather than the agency being the first port of call for workers’ complaints. We suggest a number of options that would help to decrease agency workers’ fear of victimisation or dismissal if they assert their rights.


· We make several comments on legal definitions; including those on worker, pay and benefits, given job, equal treatment and comparators. 


Responses to questions raised in consultation document

Scope of the Directive – who is covered, definition of “agency worker” 

1.
We propose that implementation should apply to people finding temporary work through an “employment business”, (not an “employment agency); that we base the scope of the legislation on the definition of “worker” on that used in the Working Time Regulations 1988, but adjusting this to include agency workers contracted to an “umbrella company”. This would exclude workers who are genuinely self-employed, agency workers working through their own limited company, and agency workers employed on “Managed Service Contracts”.

Q1 Do you agree that implementation should cover workers placed on temporary assignments by “employment businesses” but not those placed permanently by “employment agencies”?

Yes
 


Q2
Do you consider that using a definition for agency workers based on that of a “worker” under Regulation 2 of the Working Time Regulations 1988, but in the context of the triangular relationship with the employment business and the hirer, provides the most appropriate coverage for the legislation to implement the Directive ? 

	The difficulty with the definition for agency workers based on Regulation 2 of the Working Time Regulations 1988 is that it applies to contracts ‘whereby the individual undertakes to do or to perform personally any work or services for another party to the contract’. The Commission has been informed by solicitors acting for the Gangmasters Licensing Authority and has received copies of contracts whereby a clause is expressly inserted into the contract that the individual is entitled to substitute another worker if they are unable to perform the work. The use of the substitution clause is intended by the agency expressly to render the individual self employed although in practice low paid low skilled agency workers do not have the option or the ability to send another worker in their place to the factory to undertake any of their shifts. Therefore the substitution clause is not effective in practice but has the effect of taking the worker outside the definition under Regulation 2 of the Working Time Regulations.

In our view therefore the definition of ‘worker’ should include a clause to the effect that the mere inclusion of a substitution of labour clause will not prevent an individual from being treated as undertaking to do or perform personally any work or services unless the triangular contract between the employment business and the hirer specifically permits the individual worker to arrange a substitution as and when the individual so wishes without notice or consent and the implications of such an arrangement are independently explained to the worker.

We would also prefer a definition which is more closely tied to the proposed definition of ‘contract worker’ in the Single Equality Bill
 but with any necessary modifications. This definition is similar to that in s 7 RRA & s9 SDA, s 4B (6) & (9) DDA and takes account of the Court of Appeal’s decision in Abbey Life v Tansell ([2000] IRLR 387). It held that the (almost) equivalent provision of the DDA was reasonably capable of applying to then less common cases in which an extra contract is inserted in a tripartite agreement, so that there is no direct contract between the person making the work available and the employer of the individual who is supplied to do that work.  (See Q4 below in relation to Managed Service Contracts). We take the view that this category of ‘self-employed’ person should be covered by the regulations. This definition is necessary so that this category of ‘self-employed’ worker, who in fact is not in business on his own account, is protected by the Regulations.  

As well as the caveat mentioned above in relation to substitution clauses, we would also expect any definition to take account of the requirement for the ‘worker’ to be under the direction and supervision of the hirer. This will help to distinguish between those who are genuinely self-employed and those workers who the hirers or agencies attempt to portray as self-employed when in fact they are not.



Q3
Should the definition include those agency workers working through an “umbrella company”, but who find work via an employment business?

	The definition should include agency workers working through an umbrella company but who find work via an employment business since it is not uncommon for agencies to require their workers to be contracted to umbrella companies. Excluding agency workers working through umbrella companies would be likely to increase the number of employment businesses requiring agency workers to contract through umbrella companies.



Q4
Should the definition exclude the self-employed, Limited Company Contractors and those working on managed service contracts?

	Self employed

Whilst the definition should exclude the genuinely self employed, the Commission is concerned that there is currently no proper definition in law as to who is genuinely self employed. 


Managed service contracts

To exclude all managed service contracts may be too simplistic. As with ‘self-employed workers’, it is not all those workers working under a MSC that are in business on their own account. The Commission understands those working under or through a managed service contracts to be those individuals supplied by managed service companies to the end user. These are defined in the Income Tax (Earnings and Pensions) Act 2003 (“ITEPA”) as a company where, amongst other things:


(a) its business consists wholly or mainly of providing (directly or indirectly) the services of an individual to other persons
This would accord with the explanation in the consultation paper that such services are often provided by companies that are employment businesses.  However, the paper states that MSCs are those which are “generally understood to concern the situation in which a company provides a specific service for a client - such as IT or catering – based on a contract for services specifying outputs and service levels” and suggests that the hirer is paying for the output rather than individuals to work under their supervision and direction. 

In the Commission’s view, this distinction is misleading as the Directive itself makes no such distinction. A temporary work agency is defined in the Directive as:


“any natural or legal person who in compliance with national law, concludes contracts of employment  or employment relationships with temporary agency workers in order to assign them to user undertakings to work there temporarily under their supervision and direction”.

In our view, this suggests that MSCs come within the scope of the Directive where it can be shown that the individual (1) is not on business on his own account; (2) has his terms and conditions set for him; and (3) is under the supervision and direction of the end user.  

The consultation paper therefore appears to make an artificial distinction in relation to MSCs by specifying a further determining factor as the delivery of 'output and service levels'.  

We would emphasise that whilst the ITEPA definition is mainly for the purposes of taxation the government must not lose sight of the purpose of the AWD which is to protect agency workers and provide them with equal treatment in relation to the duration of working time, overtime, breaks, rest periods, night work, holidays and public holidays, and not only in relation to pay.  

As in the case of the self-employed, there must be proper legal tests to determine whether a person working under a MSC is working on his own account, or as part of the Managed Service Company’s undertaking eg in the provision of catering services, or simply provided to the hirer to do work.  Therefore a distinction should be made between, for example:
a) a catering company which hires cooks, waiters etc (“workers”) in order to deliver its own service to an end-user; in this instance, the catering company is responsible for providing an 'output' to the end user. There is a contract between the hirer and the catering company to provide a finished product. It is assumed that the catering company would give the necessary supervision and guidance to the workers to ensure that the finished product is delivered to its standards. In this situation the workers relationship is with the catering company, subject, of course to any health and safety considerations which are applicable by virtue of their being on the premises of the end user; 

b) those workers who are supplied by their agency under an MSC as workers to the trade for example, bank nurses to hospitals; waiters to hospitality businesses - in which workers are supervised and directed by the hirer whilst on site.

Limited service companies

Again, some limited company contractors are simply agency workers who have contracted with the agency through their own company for tax purposes.  They are not genuinely self –employed and will be under the supervision and direction of the end user. As already indicated, there should be a proper legal test so that those limited company contractors who are not in business on their own account have the benefit of the Regulations.  

We do not accept the distinction drawn in the consultation document that attempts to suggest that to bring this type of contractor within the definition is to afford protection to the corporation as opposed to an individual. This type of employment relationship is recognised in discrimination law and is now encoded in the Single Equality Bill following the Court of Appeal case of Abbey Life v Tansell. The Commission accepts that such employment relationships may have tax advantages but this should be not be a bar to ensuring that individuals with LSC have fair terms and conditions generally if they are supplied to the hirer via an agency. 




Q5
Do you think that there are likely to be consequences of using the proposed definition which the government should take into account? If so, please comment 
	The government should take account of the potential for inauthentic self employment to become a more significant problem as a means of circumventing the Directive. 

Those workers who are dependent upon an employment business to provide work for them and whose pay, terms and conditions are set down for them should not be regarded as self employed. In our view therefore there needs to be a statutory definition of ‘self employment’ for the purposes of these regulations which makes what happens in practice, rather than what the contract says, the decisive factor.

We would therefore advocate a wider definition of worker as set out in Article 141 (1) of the EC Treaty namely that a person is deemed to be a worker if he or she performs services ‘for and under the direction of another person in return for which he receives remuneration’. See also the case of Allonby at paragraph 67 and 68: a worker is to be distinguished from an independent contractor by the fact that the latter is not ‘in a position of subordination with the person who receives the services’.



Working time and holiday entitlements 

2.
We consider that the implementation of the Directive as regards equal treatment on the duration of working time, and paid holiday entitlement, entails providing agency workers remaining in a given job for more than 12 weeks should have the same entitlement to rest time and leave as a permanent employee, if such entitlements are more generous than the statutory minimum requirements. 

Q6
Do you agree with our proposed approach to implementation of the Directive’s requirements in respect of working time and holiday entitlements? 
 
	Breaks
In our view hirers should provide the same entitlements for rest periods to agency workers from day one of an assignment. The Directive is designed to ensure full compliance with article 31 of the Charter which provides that every worker has the right to working conditions which respect his or her health, safety and dignity. In our view health, safety and dignity will continue to be compromised unless this right starts from the first day. 
Holiday entitlement and bank holidays 

The Commission agrees with the proposal that agency workers should be entitled to equal contractual leave after 12 weeks, which is not currently the case. Differential treatment between agency and directly employed workers can include:

· Holiday entitlement – where agency workers are denied leave, compelled to take their paid leave with no notice, or required to take compulsory unpaid leave. 

· Bank holidays - where agency workers have been denied bank holiday leave or been required to work with no change to their basic rate of pay. 


Q7
In particular, do you see benefit in our suggested approach to simplifying the administration of entitlement to leave entitlements above the statutory minimum? 

	There is benefit in simplifying the administration of entitlement to leave above the statutory minimum. However, we are concerned about the practical implications of payments in lieu. Providing parity of leave entitlement which can be converted to remuneration does not reduce the potential for agency workers to be treated less favourably than their directly employed colleagues, as they can still be denied the ability to take additional contractual leave. Safeguards need to be in place to ensure that undue pressure is not exerted on workers to take lump sums in lieu of leave in respect of any time off above the statutory minimum.   



Q8 
Are there other factors not discussed above that need to be taken into account by our implementation? If so, please add comments

	The regulations need to recognise the lesser bargaining power that agency workers have when negotiating the timing of their leave. The simplification in Q8 may reinforce practices which compel workers to take leave without any choice at all about its timing or duration. Therefore the right to equal treatment needs to apply to the choice as to when to take leave.  



Pay 

3.
We propose that the definition of pay, for the purposes of our implementation, should be basic pay plus other contractual entitlements directly linked to the work undertaken by the agency worker whilst on an assignment. This would include payment for overtime, shift allowances, unsocial hours premiums/bonuses, and bonuses where they relate directly to personal and individual performance, but exclude aspects of remuneration that are provided in recognition of the long-term relationship between employer and permanent employee such as profit sharing schemes. 

Q9 Do you agree with our proposed approach to the definition of “pay” for the purposes of the Directive? 
 
	Pay
The definition of pay should in our view be the same or similar to that used in anti-discrimination legislation to include all contractual benefits, such as:

· free or subsidised accommodation 

· free or subsidised transport to work 

· staff discounts and other subsidies 

· nursery or childcare facilities 

Overtime
We agree with the inclusion of overtime in the definition of pay. 
Deductions from pay
When calculating pay parity, deductions that are effectively compulsory need to be taken into account. Many agency workers have deductions from their wages for certain facilities, for example to cover the costs of transport provided by the firm or the agency. Levels of remuneration which appear to be on a par with directly employed staff may therefore hide costs of facilities or equipment for the agency worker, which they may be compelled to use as a condition of their employment, but which are provided free of charge to the direct employees. This is also addressed below at Q26.     
Benefits
The Commission does not agree that agency workers in roles which entail vehicle usage should not be able to take advantage of company car allowance, mileage allowance or other contractual travel-related benefit schemes where these are provided to employees in the course of their employment as this will amount to less favourable treatment. We would agree however, that employers should not be required to cover an agency worker’s private usage of any company vehicle.

Furthermore, any definition of ‘pay’ will need to make it clear that bonuses include tips and service charges paid to employees, for example, in the hospitality industry and which should also form a part of agency workers’ additional pay, when paid to employees.

Legislation may also be required to address those situations in which there are varying rates of pay within the hirer’s organisation for jobs at the same grade, lest the worker is deliberately paid the lower rate (but see comments above on given job).



Q10
Are there other factors not discussed above that need to be taken into account by our implementation? If so, please add comments

	In our view agency workers should be given equal opportunities to overtime. As payment to the agency worker is provided via the agency, it is important to ensure that payslip information for agency staff is transparent to enable proper comparisons. 




Q11 Specifically, in the light of the Pensions Act 2008, are you aware of any particular areas of concern regarding agency workers? If so, please give details
	Lack of private pension provision is the key driver of inequality in retirement. Given that many agency workers are in vulnerable labour market positions, the automatic enrolment of these workers into occupational pension schemes  will be a significant advantage to many individuals currently unable to access decent employer-supported pension saving. This includes people in low paid employment (in particular women and ethnic minorities), working in sectors of the labour market without high quality employer provision or those with broken working patterns (for example, women, carers, and those with disabilities). 
Before this change takes place, further consideration may be needed as to whether a broader levelling up of agency worker rights with employees’ rights will be appropriate. 



Defining the 12 –week qualifying period 

4.
We propose that the 12-week qualifying period should be 12 calendar weeks, regardless of the working pattern (e.g. part-time as opposed to full-time. We propose that a new qualifying period will begin only if a new assignment with the same employer is substantially different .


Q12
Do you agree that the 12 week qualifying period should simply be 12 calendar weeks, no matter the number of hours or days worked during that period?

	The Commission fully supports the definition of the 12 week qualifying period as 12 calendar weeks regardless of the number of hours or days worked during that period. This is essential to avoid indirect discrimination against predominately female part-time workers.  

Attempting to calculate “12 weeks of work” in the context of varied working patterns could cause difficulties for many agency workers. There is a body of research
 showing that agency workers (particularly migrant workers) lack awareness of their employment rights. It is therefore imperative to have a qualifying period which is simple to establish and consistent in all circumstances in order to heighten awareness of the right.




Breaks between assignments 

5.
We invite views on the minimum duration of a break between assignments before the 12 weeks clock should start again. 

Q13
Do you agree that there should be a minimum break between assignments before the “12 week” clock should start again rather than a ‘reference period’? If yes, how long should the minimum break period be? 

	We agree that there should be a minimum break between assignments in preference to a reference period, which would prove complex for agency workers to calculate and establish. 

To avoid circumvention it is important that the minimum break period should be a sufficiently substantial period as to make it not economically advantageous to terminate and restart agency workers.   

It is also essential that certain absences from work do not count towards the period of break between assignments. These would include many of the same situations as are currently covered by the rules on continuous employment in sections 210 – 212 of the Employment Rights Act 1996, such as:


·  when an agency worker is absent from work on account of a temporary cessation of work or 

· absent from work by arrangement or custom (such as seasonal work, paid or unpaid leave) or 

· absent from work wholly or partly because of pregnancy or childbirth. 
In addition to these, and where relevant:

· in relation to disabled persons, any time taken off for rehabilitation, assessment or treatment (s18B(2)(f) DDA 1995)

· ditto for a person undergoing gender reassignment

· time off to care for a dependant





Change of responsibilities during an assignment

Q14
Do you agree with the approach we have outlined to the question of whether a change in responsibilities entails the commencement of a new assignment?

	The Commission does not see any rationale for removing accruing weeks of work towards the qualifying period on the basis that there has been change to the role. 

The preliminary paragraph (14) of the Agency Workers Directive states that the basic working conditions applicable to temporary agency workers should be at least those which would apply to such workers if they were recruited by the user to the undertaking to occupy the same job. The right to comparable basic working conditions is not dependent on the agency worker remaining in the same job for a given period but relates to the ‘assignment’ which is defined in the Directive as the period during which the agency worker is placed at the user undertaking. There do not appear to be any grounds within the Directive for suggesting that an agency worker is to be treated as commencing a new assignment or is required to recommence a new qualifying period. Nor would changes dependent on a ‘substantively different job role’ be sufficiently clear to comply with article 5 para 4 of the Directive that any agreements on derogation must be sufficiently precise and accessible to enable firms to identify and comply with their obligations. 

Such a regulation would inevitably be the cause of much litigation and uncertainty, creating problems for employers and workers alike. 




Q15
Are there other factors that our implementation on this point needs to bear in mind, including to reduce scope for circumvention of the Directive’s objectives? 
	Given the vulnerability of many agency workers, the Commission is concerned about the potential for evasion. It is important to make sure that evasion is minimised, especially as vulnerable agency workers have difficulties in accessing their rights. The minimum break should be as long as possible in order to tackle enforced holiday. 




Permanent contracts of employment and payment between assignments – possible exemption from principle of equal treatment 

6.
We invite views on the approach to take regarding the flexibility available under the Directive to permit alternative arrangements for agency workers on permanent contracts of employment who are paid between assignments 

Q16 
Do you agree that it would be helpful to make use of this derogation when implementing the Directive? 

	The proposed exemption increases the possibilities of circumvention. Given that there is no evidence that the practice is widespread, the derogation would present an unnecessary risk in our view.




Agreements between workers’ and employers’ representatives 

7.
We invite views on the role that collective or workplace agreements might play in implementing the Directive.

Q19 Do you have any views on the role that collective or workplace agreements might play in implementing the Directive, taking account of the need to provide the appropriate level of protection as set out in the Directive and the TUC and CBI agreement? If so, please provide details 

	Given the individual vulnerability of many agency workers in low paid and skilled work, this is very important. The provision for collective agreements can be beneficial to vulnerable workers who consistently report their reluctance to voice concerns or enter directly into bargaining. It is however important that agency workers are enabled to form part of this process and to challenge any provisions that are not to their benefit. 



Pregnant women and new mothers 

8.
We invite views on compliance with the Directive’s provisions concerning pregnant women and new mothers.

Q20 Do you consider the extension of the provisions described in paragraph 4.40 appropriate for protecting the health and safety of agency workers who are pregnant or new mothers?
 
	The Sex Discrimination Act (SDA) prohibits less favourable treatment for agency workers from day one. This will cover most situations and also includes the right to positive actions on the part of an employer such as a risk assessment. There is already huge confusion about pregnancy and maternity legal requirements. To avoid any confusion any further rights not covered by the SDA that are introduced by these regulations should also start at day one.

The right to a risk assessment does not materialise until the pregnant woman informs the employer of her pregnancy. Given the tripartite of the arrangement for agency workers it is essential that the notification of pregnancy by the pregnant worker to the agency should be deemed for the purposes of all employment rights to constitute notification to the hirer and vice versa. This would put the onus on the agency and the hirer to inform each other of any pregnancy.  

In addition the responsibility for ensuring the undertaking of a risk assessment should fall both upon the employment business and the hirer. The importance of this is to reduce the onus on vulnerable workers from having to negotiate the pursuit of their rights. 

The final report of the Equal Opportunities Commission’s investigation into discrimination against new and expectant mothers in the workplace
 found that 50% of pregnant women did not receive a health and safety risk assessment. The investigation found that lack of awareness was a major factor in the low level of compliance and, in particular, that many women working for agencies or in temporary work believed that because they were in temporary positions they were not entitled to the same benefits as permanent staff, such as risk assessments.  





Q21 Is the length or expected length of the placement the appropriate period during which a woman should continue to be offered alternative work or suspended on full pay as a result of a health and safety risk?

	The extension of health and safety provisions suggested in para 4.40 of the consultation from day one is essential. In our view the right to be suspended from work on full pay should be for the whole of the pregnancy because many low-paid agency workers do not have a specified length of assignment and thus would be likely to receive one week’s suspension on full pay. 




Access to employment, collective facilities and vocational training 

9.
We invite views on the Directive’s provisions regarding access to employment, collective facilities and vocational training, including the possible implications for our current legislation on “temp to perm” fees.

Q22 Do you consider that our proposals will meet the requirements of Article 6.1? 

	The aims of the Directive will not be met if word of mouth recruitment continues. We agree with the proposals set out in 5.5 to ensure that agency workers are provided with information about vacancies. We would add that it is important to provide for agency workers any information in any format – including by word of mouth or internal meetings - that is made available to permanent/ directly staff about the existence of vacancies; information to enable application – eg application packs, selection criteria; and the procedures for applying for those vacancies. Such information should include brief covering details in appropriate languages to alert those who may still be learning English. 




Access to onsite facilities for agency workers 

Q26 Do you agree with the proposed approach (5.14 – 5.16) regarding implementation of the Directive’s provision on access to onsite facilities?
 
	We support this as a day one right. Facilities should include equipment, and a legitimate aim should not include cost reduction per se. 


Access to training

Q27 Are there further steps that could be taken to help “employment businesses” and hirers use Government initiatives to promote training for agency workers?

	We welcome the government’s announcement in the New Opportunities white paper to make it easier for agency workers to access funding through Train to Gain. We expect to see initiatives aimed at agency workers to take account of the needs of all workers, particularly those from disadvantaged groups such as those from ethnic minority backgrounds, disabled workers and women in low paid sectors.

We recommend that the government consider funding Train to Gain pilot programmes to support employers to invest in agency workers training, focussing on sectors where there are large numbers of agency workers.  The employment agency models that include training as part of their core offer (as highlighted in the New Opportunities white paper) could be a good starting point for this work.  

Train to Gain brokers must undergo training to ensure they open up training opportunities for agency workers with the employers they work with. The role of the Recruitment and Employment Confederation in promoting Train to Gain to employment businesses should also be considered.

We recommend that BIS clearly sets out how it will monitor the take up of Train to Gain and other initiatives by agency workers. The Employment Agency Standards Inspectorate should ensure that it monitors employment businesses and employers training provision for their agency workers, and that equality informs inspection procedures and judgements on performance.

The government must ensure the new adult careers and advancement service meets the needs of agency workers, and is proactive in widening opportunities for those who are currently experiencing disadvantage in the workplace, including women and ethnic minority workers trapped in low pay, low status jobs.

The role of the Sector Skills Councils should also be considered as they have a key role to play in adult training and addressing skills shortages. How the SSC’s consider the needs of agency workers could form part of the development of their sector skills agreements.




Establishing “equal treatment” 

12.
In order to establish that an agency worker has not received equal treatment, it will be necessary to identify the “given job”. (ie the job occupied by the agency worker).

Q34 Do you agree with the approach to defining the limits of a “given job”?

	This question is unclear as we are already informed in the paper that the ‘given job’ is the job occupied by the agency worker. The paper then suggests that guidance will cover those factors in defining a “given job” which will not be set out in the Regulations.

The question should be what factors should be taken into consideration in defining “a given job”? (see Q35 below) However, we do not agree that entitlements should be based on a ‘given job’ or that the Directive can be properly implemented by this approach. 


Q35 Are there any particular considerations we should bear in mind regarding the preparation of the Regulations on this point, or factors you would like to see reflected in the guidance concerned?

	If the government is minded to proceed with determining entitlements based on ‘given job’ then for the reasons set out above, the Commission would suggest that as a bare minimum a range of factors should be taken into consideration in defining “a given job” rather than the narrow ‘description’ of the job. Additionally, our preference is for the factors that need to be considered in deciding what the given job is should be set out in the Regulations as exhaustively as possible. Although the tribunals will consider whether an employer has taken guidance into account when deciding the merits of a case, guidance itself is no substitute for legislation and the courts will focus on the correct interpretation of legislation.    

In defining the ‘given job’ we would expect the following factors to be taken into consideration so that the agency worker’s job/assignment is defined by any one of the following:

· Range of jobs (where employees carry out a range of jobs over a short periods of time)

· Sideways moves (potential to move employee into similar or not substantially different job)

· Office relocation (asking worker to relocate to another office doing substantially the same or not materially different job)

· Like work (comparing like work)

· Roles that have been JEGS where the same skills are utilised

· Market rate/conditions (comparing same or similar jobs in other organisations)

· Any other considerations which would normally be considered under equal pay legislation.



Determining equal treatment 

13
We consider that the key factor in establishing “equal treatment” for an agency worker will in practice be comparison with a comparable worker doing broadly similar work in the same organisation. The wording of the Directive does not, however, rule out other factors being brought to bear and we would envisage making it clear, perhaps in our accompanying guidance, the circumstances in which other factors might be relevant in the absence of a comparable worker.

Q36 Do you agree with our proposed approach on the question of determining equal treatment within the context of the Directive’s requirements? Are there additional factors that you consider should be taken into account? 

	When formulating the legal test for comparison, this should permit a comparison to be made with a hypothetical comparator in the absence of a comparable worker, in order to comply with the Directive. The preamble at paragraph (14) of the Agency Workers Directive states that the basic working conditions applicable to temporary agency workers should be at least those which would apply to such workers if they were recruited by the user to the undertaking to occupy the same job. 

It should be noted that one of the main sources of avoidance of the Equal Pay Act (EqPA) by employers was the segregation of jobs into male and female genders by providing different job titles and minor variations to the type of job and/or shift patterns. It therefore needs to be made clear that an agency worker is entitled to be paid what s/he would have been paid had she been hired to undertake directly employed work, the comparison to be based on the terms and conditions of directly employed workers who may not be undertaking the same work but who have the same levels of skills and responsibilities.
One of the main obstacles to the success of the EqPA in achieving pay equality has been the difficulties women experience in finding an appropriate comparator. This obstacle would be partially removed by permitting a hypothetical comparator, as above. However in all situations the evidential burden of showing what a comparable worker receives or would receive will remain on the agency worker. Therefore many agency workers will not receive the full benefit of the protection of these regulations unless a broad definition of the given job is adopted, which allows for a broad brush approach and is capable of grouping similar types of work.   




Liability 

14.
We propose that primary liability will for compliance with obligations under the Directive rest with the agency, whilst acknowledging that the agency will inevitably be reliant on information from the hirer. We suggest that agencies should have a reliable defence in the event that they had taken “reasonable steps” or “best endeavours” to obtain information from the hirer, who would become liable if it became clear that information provided was inaccurate or incomplete. We propose not to make specific provision regarding the nature of the information that should pass from hirer to agency, but to give agency workers the ability to ask their agency for information relating to their equal treatment rights under the Directive.

Q37 Do you agree with our proposed approach to liability? 

	Enforceability underpins the effectiveness of any legal rights. In our view it is essential for agency workers that liability rests with both the hirer and the employment business, because of the nature of the relationships which the agency worker, the agency and the hirer have to each other, and the difficulty agency workers experience in trying to enforce their rights. For example:

· The relationships between the agency and the hirer are not always straightforward. In many cases the agency ultimately responsible for supplying a worker to the hirer is not the agency to which they are contracted, due to the level of sub-contracting. Relevant information about the equal treatment package has to pass through a number of different hands which may risk information not reaching the agency worker.    

· It is not always the case that the agency will be the “natural first point of contact regarding terms and conditions” for agency workers. To make agencies solely liable would provide less incentive for hirers to establish equal treatment directly, and potentially build in complications and delay in rectifying problems of equal treatment. 

· We do not consider that the provision in 8.11 to be adequate as it leaves both the establishment and critically, the implementation of equal treatment, to the potentially lengthy process of information gathering on the part of the agency, where they may need to establish “reasonable steps” or “best endeavours” before the matter can begin to be resolved by liability passing to the hirer. 

· Restricting liability to the agency will deprive more workers of any recompense for a breach of the regulations. Some workers, even if successful in a claim for unpaid wages against an agency, do not receive any compensation because the company is liquidated and restarted. Many employment businesses are fluid. For example, most gangmasters are small, both in terms of turnover (four-fifths have a turnover of less than £1 million) and employees (more than half have fewer than 100 workers on their books)

It is therefore essential that the worker has more than one avenue for enforcement.    

On current proposals it would be very late in the day, i.e. not until part way through a tribunal hearing that it would become apparent to any of the three parties (the worker, the agency or the hirer) whether liability for paying compensation for any unequal treatment rested with the agency or the hirer. By that time the evidence of what had or had not occurred would be stale and the hirer would be placed in the invidious position of having to defend a claim of which it was previously unaware. This would inevitably require an adjournment of the proceedings for several weeks to provide sufficient time for the employer to prepare a defence, causing delay to the administration of justice. Therefore placing primary liability on the agency does not seem to us to be of benefit to any of the parties or the Employment Tribunal Service. 
Whilst the precise nature of the information to be provided by the hirer to the agency may be difficult to capture, certain basic information must available to be passed over in all cases. For example, the hirer could provide the agency with information about the terms and conditions offered to directly employed staff relevant to each generic role for which an agency supplies labour. 

A routine equal treatment review could then be instigated at 12 weeks by the agency, which would take responsibility for implementing those elements over which it has control, and for reminding the hirer that the 12 period has expired. This information would then as a matter of regulation, be provided to the agency worker.  



Q38
 Are there any additional factors that you would wish to see addressed in guidance accompanying the implementing Regulations?

	The guidance would need to address the issue of multiple subcontracting. It would also need to set out how an equal treatment review and implementation of the necessary changes should be conducted. 




Information on equal treatment for workers 

Q39 Do you agree that the approach described in paragraph 8.15 is appropriate for ensuring that agency workers have access to information on equal treatment ? 

	The Commission does not agree that the onus for raising a request about the right to equal treatment and whether that has been breached should be on the worker.  

Research has identified that temporary workers are least aware of their rights.
 The provisions at 8.16 do not account for the lack of knowledge which most agency workers experience in respect of their rights, or the comparables which would establish an equal treatment claim. There is no reason why the initial contract between the agency and the worker should not state that if the worker’s assignment with one company lasts for 12 weeks or more they will be entitled to equal treatment with workers undertaking the same work; an explanation of what equal treatment means; and an explanation of the procedure they would need to follow in order to safeguard their equal treatment. 

The vulnerability of many agency workers – particularly for those for whom English is not a first language- suggests that the onus for establishing and implementing equal treatment ought to rest jointly with the agency and the hirer, as set out in Q37 and Q38 above. 




Q40
Do you consider that a template for information provision to workers could be of assistance? 

Yes 



Q41 Could existing regulations on the provision of information to work-seekers be further simplified in the context of our implementation to reduce the administrative burden on the recruitment industry whilst ensuring that protection for workers and employers remains in place ? If so how?

	In our view, the regulations should contain the additional relevant information on equal treatment, such information to be provided to the work seekers from the start of, and not after 12 weeks on the assignment, as suggested.  

Since the purpose of the Directive is that agency workers should be accorded the same basic working and employment conditions that would have applied if they had been recruited directly (as employees), regulation 18, for example, which sets out the type of information to be provided by the hirer would in our view also require hirers to provide details or a copy of those basic working and employment conditions.  

Regulation 20 on ‘steps to be taken to protect the work seeker and hirer’ could also include a provision requiring agencies to explain the equal treatment regulations, the implications of the contract into which they are entering and the practical implications for them of receiving equal treatment.




Dispute resolution and employment tribunals 

15.
On dispute resolution, we propose that an agency worker’s first port of call should be the temporary work agency; we are also discussing with Acas how they might become involved in helping to resolve disputes and claims, such as pre-claim and post-claim conciliation. Where complaints cannot be resolved in this way, and we intend to enable agency workers should be able to pursue a claim through employment tribunals.

Q42 Do you agree with our proposed approach to dispute resolution? In particular, do you agree that the agency concerned should be the first point of contact for an aggrieved agency worker? 

No

	In our view there should be flexibility about who the worker is able to complain to as a first port of call. This takes account of the direct relationships which are split for the agency worker between the hirer and the agency. It also enables the worker to have choice about where to go to receive a fair hearing, without fear of punitive treatment. 

The fact that an agency worker has not contacted their agency should not be a bar to issuing a claim in the employment tribunal (the effect of this would be to re-enact the procedural requirement to raise a grievance before filing a claim, which was repealed as unworkable).  

In our view the prospect of resolving individual complaints without recourse to the tribunal will be significantly increased if agency workers can obtain assistance in settling disputes from relevant regulators such as the GLA or EASI. However this depends on whether these regulators have sufficient resources to consistently provide such a role. Similarly the ACAS conciliation service is capable of successfully resolving the majority of disputes providing that adequate resources are made available. 

We would suggest that a questionnaire be designed similar to the Equal Pay Act questionnaire which agency workers could, but were not compelled to, serve upon either the agency or the hirer. This would assist in resolving disputes where the worker is mistaken in believing that they have not received equal treatment and would assist workers in asking the correct questions needed to elicit the necessary information in what is a complex tripartite arrangement.  

As part of the package of information required to be provided at the 12 week stage, agency workers would benefit from receiving the contact details of independent advice providers such as Citizens Advice, migrant support agencies and the trade union.

It is suggested that the Regulations could specify a dispute resolution procedure which allows for the issuing of questionnaires on a voluntary basis.  The Regulations should make it clear that issuing such questions or asking questions which pertain to equal treatment under the Directive should be treated as protected acts for the purposes of victimisation.  




Reducing administrative burdens/regulatory costs

17.
We will be setting up a working group to consider how administrative burdens surrounding the use of agency workers, partly in relation to the Directive, but also more generally, to see if there is any scope for further simplification. 

Q44
Which areas do think the working group should focus on? 

	The group should make sure that its decisions are informed by a thorough equality impact assessment, and that the vulnerability of many agency workers is taken into account.




Entry into force

18.
All Member States are required to adopt the necessary laws to implement the Directive by 5 December 2011. We have received a number of representations to the effect that the entry into force of the regulations should be delayed in order for all concerned to adjust to their requirements, particularly during difficult economic times. We are also aware, however, that others would wish to see earlier entry into force in order to enable agency workers to derive benefit from the Directive from an earlier point. 

Q45 When do you consider the regulations should come into force and why? 
	The regulations should come into force as soon as possible in order for equal treatment to be established as soon as practicable. The Directive will send strong and positive signal that will help to safeguard some of the most vulnerable workers. 




Other areas 

19.
We consider that we have identified the key issues that need to be addressed in this consultation paper. However, we would welcome your views on whether there are any other aspects of implementation on which you would welcome elaboration in legislation or guidance, including your proposed solutions. 

Please comment on whether there are any other aspects of implementation on which you would welcome elaboration in legislation or guidance, including your proposed solutions. 

	Equality Impact Assessment
We are concerned about the current version of the equality impact assessment, and are pleased that the consultation document states that a more detailed assessment is to follow. The current assessment simply contains some top line statistics on the kinds of groups likely to be represented amongst agency workers. A limited set of evidence is used to make these statements, and there is no indication that qualitative evidence has been sought or that the views of people with protected characteristics or the views of their organisations have been proactively sought.
Some of the baseline figures relied upon need to be considered in much further detail. For example, it is asserted that men experience the biggest earnings differential between agency worker and permanent staff status. However, the assessment does not explore the possibility that this may be due to the gender pay gap and the relatively low level of wages paid to women. Indeed, the figures show that women earn substantially more as part time agency workers than their part time women permanent staff counterparts. The statement that between 43 – 58% of agency workers are women does not represent a reliable baseline, and further investigation is needed, as is also the case with the figures on disabled people, workers of different age groups and ethnic minority and migrant workers. 
We recommend that the next assessment screens the policy to identify which aspects are particularly relevant to equality. A scoping exercise should then be conducted, trying to identify possible impacts covering every aspect of the general duties in each of the three equality duties. This includes any possibility that the policy might have adverse impacts or missed opportunities to promote equality. In addition areas where there are evidence gaps should be identified and highlighted. This may mean that BIS will need to commission research or to create focus groups to bridge those evidence gaps.

An equality impact assessment should try to consider every aspect of the general duties. In brief these are:

The Race Equality Duty
1. eliminate unlawful racial discrimination;

2. promote equality of opportunity; and

3. promote good relations between people of different racial groups. 

The Disability Equality Duty
1. promote equality of opportunity between disabled persons and other persons

2. eliminate discrimination that is unlawful under the Act

3. eliminate harassment of disabled persons that is related to their disabilities

4. promote positive attitudes towards disabled persons

5. encourage participation by disabled persons in public life; and 

6. take steps to take account of disabled persons’ disabilities, even where that involves treating disabled persons more favourably than other persons. 

The Gender Equality Duty
1. to eliminate unlawful sex discrimination and harassment – including for transsexual people

2. to promote equality of opportunity between men and women

An equality impact assessment that does this will be able to identify where the policy being assessed demonstrates due regard to the need to promote race, gender and disability equality and where it does not, including any adverse impacts or missed opportunities. Adverse impacts amounting to unlawful discrimination must be addressed through removing them from the policy, mitigating them and/or trying to justify them so they become lawful. Further steps should also be identified to improve the policy to ensure that it promotes equality. In addition, any evidence gaps identified could be addressed through commitments to commission research or start focus groups as outlined above.
Protection from victimisation
Agency workers have no right to protection from unfair dismissal. As a result it is essential that there is protection against any less favourable treatment or victimisation as a result of asserting any of the rights under these regulations or the Directive.
Monitoring
It is important that a monitoring exercise is undertaken to assess the impact of the Regulations on the turnover of agency workers. This monitoring would show, for example, whether the implementation is being circumvented by removing agency workers from posts, transferring them to new sites and hirers or dismissing them.  

Language barriers
The vulnerability of some agency workers is exacerbated by lack of fluency in English. This can be further exacerbated by complex chains of subcontracting involved in the supply of labour. Steps are needed to overcome any barriers in accessing information and support. 
Health and safety concerns 
Low-paid agency work may involve hard physical labour in a difficult environment. These conditions can give rise to significant health and safety concerns and amplify any other problems, for example concerning long hours, lack of holiday entitlement, sickness absence, or pregnancy. Although agency workers currently have equal entitlements to health and safety protection, we believe that agencies should be provided with more information by hirers in order to place them in a better position to safeguard the health and safety of their workers. 
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� The Single Equality Bill proposes a new definition which covers contract workers.  





S39 (5) A principal is a person who makes work available for an individual who is:


(a) Employed by another person, and


(b) Supplied by that other person in furtherance of a contract to which the principal is a party (whether or not that other person is a party to it)


S39 (7) A “contract worker” is an individual supplied in furtherance of a contract mentioned in s 39(5) (b).�


� For example see Cangiano (2009) and TUC (2008)


� EOC (2005) Greater Expectations: Final report of the EOC’s investigation into discrimination against new and expectant mothers in the workplace


� Geddes, A. et al. (2007) Gangmasters Licensing Authority evaluation study baseline report


� Casebourne, J. et al (2006) Employment Rights at Work: Survey of Employees 2005, Employment Relations Research Series No. 51, London: Department of Trade and Industry








