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Agency Workers Directive – Consultation on draft Regulations – Consultation Response Form

Thank you for taking the time to let us have your views. We do not intend to acknowledge receipt of individual responses unless you tick the box below. 

Please acknowledge this reply


[X]

We will publish all the responses received in this consultation unless you tick the box below.
Please treat my response as confidential
[   ]
The Equality and Human Rights Commission (the Commission) was established on 1st October 2007 under the Equality Act 2006. It champions equality and human rights for all, works to eliminate discrimination, reduce inequality, protect human rights and build good relations, and ensure that everyone has a fair chance to participate in society. Under section 8 of the Equality Act the Commission is charged with the duties to work towards the elimination of unlawful discrimination and to enforce the equality enactments. 

The Commission welcomes the introduction of minimum protection for temporary agency workers. The need for minimum standards principally applies to those workers whose insecure employment position makes them vulnerable, particularly when combined with factors of low pay, lack of English language skills, pregnancy, age, disability and other factors.  

In responding to this consultation the Commission has drawn on its knowledge as the regulatory body responsible for compliance with the anti-discrimination legislation in the workplace, and has considered recently published research looking at vulnerable workers, including agency workers.
 

We recognise that agency working provides benefits and flexibility for some agency workers, but our experience suggests that these workers are likely to be those who do not require the protection of minimum standards, because they tend to be relatively higher paid and skilled. These regulations are critical for low paid agency workers who are subject to substantial levels of vulnerability and who would overwhelmingly prefer the security of direct employment. The vulnerability largely centres on their status as workers without job security or control over working hours allocated to them. 
In implementing the directive it will be important to consider the full range of experiences of agency workers with protected characteristics. In the final section of our response we discuss the need for a thorough equality impact assessment of the directive’s implementation in order to consider these factors. 

The section below sets out the Commission’s response to the consultation questions that fall within its remit. Those questions that are not applicable to this remit have been omitted. The key points that we make are:

· We are still concerned about the equality impact assessment. Although it has been developed slightly since the first consultation, we do not feel that it is sufficient. The EIA needs to screen the policy adequately in order to identify which aspects are particularly relevant to equality and good relations, and to ensure that in implementing the directive the race, disability and gender equality duties, which apply to the Department for Business, Innovation and Skills, are complied with. A comprehensive EIA will allow implementation to take appropriate account of the particular experiences and needs of many vulnerable agency workers. 

· We are also concerned about the implications of the definition of a new type of ‘worker’ as set out in the consultation document and draft regulations. In our view the new definition gives a statutory legality to a relationship which is neither a contract of employment nor a genuine service contract.
· Whilst we are pleased that the draft regulations provide equal treatment in respect of working time and basic pay for agency workers after twelve weeks, we outline some concerns around rest periods, the definition of pay and the inclusion of bonuses and benefits.
· There is a risk that the proposed provisions on breaks and the commencement of a new qualifying period in the event of ‘substantially different work or duties’ is open to abuse. We do not believe that the Agency Workers Directive requires this interpretation. Furthermore, we feel it would be very difficult to define, monitor and challenge the rotation of agency workers in order to prevent them being afforded protection under the regulations. 
· We are disappointed that the extension of health and safety provisions for agency workers who are pregnant or new mothers is proposed to take place only after the twelve week qualifying period. The Sex Discrimination Act prohibits less favourable treatment for agency workers from day one. There is already huge confusion about pregnancy and maternity legal requirements. To avoid further confusion the rights introduced by the regulations should start on day one. 
· We are pleased that agency workers will have access to onsite facilities as a day one right. However, we recommend that the regulations further define what onsite facilities could be, including access to work clothes, health and safety equipment, training and social events. We also argue that the wording of the regulations should make clear that a desire to reduce or avoid costs should not be regarded as a genuine business objective in relation to these disallowing these rights. 
· On establishing equal treatment, we consider that problems could occur due to the current wording on comparisons, and we explain our reasons for this. In addition, we feel that much greater detail will be needed on how to identify permanent employees doing ‘broadly similar’ work, especially in industries with strong occupational segregation by gender or nationality.

· We reiterate our recommendation that liability for breaches of agency workers’ rights in relation to working and employment conditions should rest with both the agency and the hirer, because of the nature of the relationships between agency worker, agency and hirer, and the difficulties agency workers experience when trying to enforce their rights. 
· We are disappointed that the onus remains on the agency worker to request written information on equal treatment. There is no reason why the initial contract between agency and worker should not state that if the worker’s assignment with one company last for twelve weeks or more they will be entitled to equal treatment, along with an explanation of what equal treatment means and an explanation of the procedure they would have to follow to safeguard their equal treatment.
· Finally, we do not feel that the approach to dispute resolution set out in the consultation document is the most effective way to provide access to justice for agency workers. Due to the vulnerable nature of much agency work, extra efforts are needed to ensure that agency workers are aware of their rights and that taking action to assert them is a realistic prospect. We make some suggestions that we feel would help to make this possible. 
Scope of the Directive – who is covered

(a)
does the response cover the issues which arose from the previous consultation? If not, can you say which areas you consider were not covered and why 

(b)
your views on whether the draft Regulations effectively reflect our policy intentions as set out in this document and if not, how they could be changed  

(c)
your views on whether the draft Regulations give rise to any particular issues of concern – especially regarding specific sectoral interests

(d)
what practical advice you would like to be covered in the guidance which will accompany the Regulations

(e)
what possible additional steps might we take to prevent the unscrupulous from abusing these provisions in order to deny agency workers their equal treatment rights?
Please provide your comments below.

	The government has decided to continue with its proposed approach to use a definition of worker based on an adaption of the Working Time Regulations, to allow for the tripartite nature of the agency employment relationship. The Commission is interested in the definition adapted for these regulations because of the high proportion of agency workers in vulnerable employment positions, many of whom are migrant workers. We are concerned about the implications defining a new type of ‘worker’ some of whom have employment status as an employee and the remainder of whom do not have a specified employment status. 
The new definition of agency worker is defined as either (1) an individual who is either employed by the agency or (2) an individual who is ‘otherwise engaged by the work agency’. Workers in category (2) are therefore neither employed by the agency nor the employer. Whilst they remain ‘otherwise engaged by the work agency’ they will not acquire employment status irrespective of how long they work for the agency or how long the placement with the employer is: (as was decided by the Court of Appeal in James v Greenwich London Borough Council [2007]. This means for example that if an agency worker is off sick for a few days and is replaced, even after working at the same place for over a year, s/he has no protection. The termination does not constitute a dismissal. 
In our view therefore the new definition of agency worker gives a statutory legality to a relationship which is neither a contract of employment nor a genuine contract for services, because those engaged by agencies under a contract for services are not in reality self-employed. 
As we set out in the Commission’s response to the first consultation, we would prefer a definition more closely tied to the proposed definition of ‘contract worker’ in the Single Equality Bill, with any necessary modifications made. This definition is similar to that in section 7 of the Race Relations Act, section 9 of the Sex Discrimination Act and sections 4B(6) and (9) of the Disability Discrimination Act, taking account of the Court of Appeal’s decision in Abbey Life v Tansell.
We welcome the government’s decision to include workers employed by umbrella companies within the scope of the regulations. However, we do not agree that people working on all managed service contracts should not benefit from the regulations. As we set out in our last response, not all workers working under a managed service contract are in business on their own account. As in the case of the self employed, there must be proper legal tests to determine whether a person is working on his or her own account, or as part of the managed service company’s undertaking e.g. in the provision of catering services, or simply provided to the hirer to do work.  
We are also concerned about the exclusion of limited company contractors, some of whom are simply agency workers who have contracted with the agency through their own company for tax purposes. They are not genuinely self employed and will be under the supervision and direction of the end user. We accept that some such employment relationships may have tax advantages but this should not be a bar to ensuring that individuals have fair terms and conditions generally if they are supplied to the hirer via an agency. There should be a proper legal test so that those limited company contractors who are not in business on their own account have the benefit of the regulations.  
If the government decides to continue with these exclusions and the proposed definition, it will be important to proceed with its proposed further consideration of additional steps to identify where the provisions are abused by the unscrupulous in order to deny workers their equal treatment rights. The suggestion that agencies should make it clear to workers what the nature of the contract they are being offered is before it is signed, and how signing it might affect their rights under the regulations, is one that we fully support. 
Finally, the government may be aware that some legal commentators have pointed out that a literal reading of regulation 3(1) could exclude individuals engaged with an agency part time, whilst carrying out a business the rest of the time. This provision therefore needs to be reconsidered.
We raise the issues above because it is widely recognised that some agency workers are among the most vulnerable workers in our society and therefore it is important to reconsider what employment protection they may require, in addition to acquiring the right to equal treatment in relation to pay, terms and conditions after 12 weeks. 




Defining equal treatment – working time entitlements; pay

(a)
does the response cover the issues which arose from the previous consultation? If not, can you say which areas you consider were not covered and why 

(b)
your views on whether the draft Regulations effectively reflect our policy intentions as set out in this document and if not, how they could be changed

(c)
your views on whether the draft Regulations give rise to any particular issues of concern – especially regarding specific sectoral interests

(d)
what practical advice you would like to be covered in the guidance which will accompany the Regulations.

Please provide your comments below.

	Ensuring equal access to rest periods and holidays and equal treatment in terms of pay and conditions for all workers is vital in terms of equality and inclusion in the workplace. Evidence shows that where disparities occur amongst workers, it is the more disadvantaged and vulnerable groups that lose out. We are pleased that the draft regulations provide equal entitlement in respect of working time for agency workers after twelve weeks. We do have some concerns, however, which are set out below. 

Rest periods

As our response to the first consultation argued, we believe that agency workers should be entitled to the same rest periods as permanent colleagues from day one. Differential entitlement to breaks can cause unnecessary friction in the workplace, which can also have an effect on community cohesion. In addition the directive is designed to ensure full compliance with article 31 of the Charter which provides that every worker has the right to working conditions which respect his or her health, safety and dignity. In our view health, safety and dignity will continue to be compromised unless this right starts from the first day. 
Payment in lieu
We note that agencies and hirers will be allowed the option to provide payment in lieu of holiday entitlement above the statutory minimum. We view this with caution as agency workers could potentially have leave denied when permanent colleagues do not.
Pay
We are pleased that the government recognises that implementation of the directive requires a definition of pay that goes beyond basic pay. However we would argue that the definition should be wider, with regulation 5(1) also including:
· Other benefits such as staff discounts, subsidised lunches and refreshments

· Other types of leave than annual leave, such as compassionate leave, parental leave, maternity and paternity leave. All of these types of leave have qualifying periods before employees can take advantage of them and these periods would apply equally to agency workers. Their inclusion in this provision would prevent any ongoing confusion in so far as they relate to agency workers. 

We would also wish to see redundancy, maternity, paternity and adoption leave payments included in regulation 5(3). Qualifying periods would apply so that, for example, an agency worker would only be entitled to redundancy payment if he/she had been with the user for a period of two years before the assignment was terminated. 
Overtime
We agree that overtime should be included in this definition. We note that it is proposed that guidance will advise agency workers should be doing work over and above standard hours in order to qualify for overtime pay. This guidance will also need to make clear however that agency workers are entitled to the same rates of pay for unsocial hours or difficult duties as their permanent colleagues in order to avoid the possibility of allocating this work or shifts to agency workers as a cheaper option. 
Bonuses and benefits
We consider that clear guidance will be needed on bonuses, and which types are included in the definition of pay set out in the regulations. We would wish to see, amongst the types of bonuses allowed to fall within the regulations, tips and service charges paid, for example, to employees in the service industry.  

Regulation 5(2)(b) excludes from the definition of pay 'any payment or benefit in kind furnished to an employer by the hirer'. We feel this is a problematic exclusion as it stands because it is not clear just what this will cover. The consultation document states that company car allowances are a benefit in kind and will therefore be excluded. However, in roles where agency workers are required to travel we do not see why agency workers should not be able to take advantage of company car allowance, mileage allowance or other contractual travel related benefit schemes where these are provided to employees in the course of their employment. 


Defining the 12 week qualifying period; breaks between (or during) assignments

(a)
does the response cover the issues which arose from the previous consultation? If not, can you say which areas you consider were not covered and why 

(b)
your views on whether the draft Regulations effectively reflect our policy intentions as set out in this document, and if not, how they could be changed

(c)
your views on whether the draft Regulations give rise to any particular issues of concern – especially regarding specific sectoral interests

(d)
what practical advice you would like to be covered in the guidance which will accompany the Regulations
Please provide your comments below.

	The preliminary paragraph (14) of the Agency Workers Directive states that the basic working conditions applicable to temporary agency workers should be at least those which would apply to such workers if they were recruited by the user to the undertaking to occupy the same job. The right to comparable basic working conditions is not dependent on the agency worker remaining in the same job for a given period but relates to the ‘assignment’ which is defined in the directive as the period during which the agency worker is placed at the user undertaking. There do not appear to be any grounds within the directive for suggesting that an agency worker is to be treated as commencing a new assignment or is required to recommence a new qualifying period. Nor would changes dependent on a ‘substantively different job role’ be sufficiently clear to comply with article 5 para 4 of the directive that any agreements on derogation must be sufficiently precise and accessible to enable firms to identify and comply with their obligations. 

Agency workers’ duties can be changeable in the course of each placement. To take into account such changes would give a false impression of the number of different assignments being undertaken. 
We are therefore concerned that regulation 7(b)(ii) of the draft regulations could be open to abuse because the phrase 'substantially different work or duties' is difficult to define and when asserted is unlikely to be challenged by the average agency worker. It is difficult to see the justification for distinguishing between different assignments with the same user when there is no discernable gap between those assignments. Furthermore we feel it would be very difficult to define, monitor and challenge the rotation of agency workers in order to prevent agency workers being afforded protection under the regulations. It is likely that the agency workers vulnerable to such treatment would be those from disadvantaged groups with least knowledge of their rights. If this exclusion is deemed necessary then further guidance is needed on what a substantially different assignment is, and we would argue that a substantially different role should only disrupt the qualifying period if there is a gap of no less that one week between assignments.


Permanent contract of employment and payment between assignments

(a)
does the response cover the issues which arose from the previous consultation? If not, can you say which areas you consider were not covered and why 

(b)
your views on whether the draft Regulations effectively reflect our policy intentions as set out in this document, and if not, how they could be changed  

(c)
your views on whether the draft Regulations give rise to any particular issues of concern – especially regarding specific sectoral interests

(d)
what practical advice you would like to be covered in the guidance which will accompany the Regulations

(e)
given this is a relatively novel approach, we would welcome your views on the proposals and how they will work in practice. We should be particularly grateful to hear views on any possible unintended consequences, in particular where there may be scope for abuse. We will also consider further during the consultation period the approach as regards remedies for breach of these requirements so comments on this issue would also be welcome.
Please provide your comments below.

	As stated in the Commission's response to the first consultation, we are concerned that the derogation increases the possibilities for circumvention. It would potentially be much more profitable for the agency to withdraw any extra payments otherwise due under the regulations and to pay the agency worker the equivalent of two weeks wages in total extra. This would be particularly relevant where long term placements are made. It may also be more tempting for hirers to use agencies that provide a contract of employment in this way as then they would not have to offer working times and leave in line with their employees. Although the agency worker would get some protection as an employee of the agency, this protection is limited given the lack of control on the part of the agency. 


Protection of pregnant women and new mothers
(a)
does the response cover the issues which arose from the previous consultation? If not, can you say which areas you consider were not covered and why 

(b)
your views on whether the draft Regulations effectively reflect our policy intentions as set out in this document, and if not, how they could be changed 

(c)
your views on whether the draft Regulations give rise to any particular issues of concern – especially regarding specific sectoral interests

(d)
what practical advice you would like to be covered in the guidance which will accompany the Regulations.

Please provide your comments below.

	We are pleased at the plan to extend provisions on the health and safety of agency workers who are pregnant or new mothers. However, we are disappointed that the extension of these provisions is only to take place after the agency worker meets the twelve week qualifying period. The Sex Discrimination Act prohibits less favourable treatment for agency workers from day one. There is already huge confusion about pregnancy and maternity legal requirements. To avoid further confusion the rights introduced by the regulations should start at day one.
The consultation document states that the agency worker will need to inform both the hirer and the agency of her pregnancy. In our response to the first consultation we stressed that given the tripartite nature of the arrangement for agency workers it is essential that the notification of pregnancy by the pregnant worker to the agency should be deemed for the purposes of all employment rights to constitute notification to the hirer and vice versa, putting the onus on the agency and the hirer to inform each other of the pregnancy. Reporting of pregnancy is complicated further in some industries by sub contracting chains and it is likely to be difficult and confusing for some women to identify who they need to inform. Guidance for agencies and hirers on this would be very useful, as there is likely to be considerable confusion. 


Access to employment vacancies

(a)
does the response cover the issues which arose from the previous consultation? If not, can you say which areas you consider were not covered and why 

(b)
your views on whether the draft Regulations effectively reflect our policy intentions as set out in this document and if not, how they could be changed  

(c)
your views on whether the draft Regulations give rise to any particular issues of concern – especially regarding specific sectoral interests

(d)
what practical advice you would like to be covered in the guidance which will accompany the Regulations.

Please provide your comments below
	The Commission welcomes the decision to grant agency workers equal access to employment vacancies in the establishment they are working in. Fair and transparent recruitment practices are essential if equality and good relations are to be promoted within workplaces. 
The consultation document states that the government intends to produce guidance on how providing equal access to vacancies is done in practice, and we recommend that this guidance stresses the importance of providing agency workers with information in appropriate formats (whether by electronic, verbal or paper based means). Application packs and the procedures for applying for vacancies should also be accessible to all and should include brief covering details in appropriate languages to alert those who may still be learning English. 


Access to on-site facilities

(a)
does the response cover the issues which arose from the previous consultation? If not, can you say which areas you consider were not covered and why 

(b)
your views on whether the draft Regulations effectively reflect our policy intentions as set out in this document, and if not, how they could be changed 

(c)
your views on whether the draft Regulations give rise to any particular issues of concern – especially regarding specific sectoral interests

(d)
what practical advice you would like to be covered in the guidance which will accompany the Regulations.

Please provide your comments below.

	We are pleased that access to onsite facilities such as canteens, child care facilities and transport services will be a day one right. We would like to see access to work clothes and health and safety equipment included in the definition of onsite facilities at regulation 10(1). Access to training and social events should also be included. 
We note that less favourable treatment in terms of onsite facilities will be able to be justified on objective business grounds. Guidance will be needed on what would constitute a genuine business objective, and it should point out that a reduction in costs or a desire to avoid increased costs per se should not be regarded as a genuine business objective. The wording of the regulations should not provide scope for this either. 


Information of workers’ representatives

(a)
does the response cover the issues which arose from the previous consultation? If not, can you say which areas you consider were not covered and why 

 (b)
your views on whether the draft Regulations effectively reflect our policy intentions as set out in this document, and if not, how they could be changed  

(c)
your views on whether the draft Regulations give rise to any particular issues of concern – especially regarding specific sectoral interests

(d)
what practical advice you would like to be covered in the guidance which will accompany the Regulations.

Please provide your comments below.

	We were pleased with the proposals that the regulations will contain amendments to health and safety legislation, requiring employers to provide information about agency workers to safety representatives and to representatives of employee safety. However, it is stated that the government is giving further consideration to this issue because it has noted that employers already have a legal obligation to provide agency workers with information on risks to their health and safety and the measures taken to manage those risks. Also, that safety representatives should already receive information about safety arrangements for agency workers under existing law. We urge the government to consider what further measures may be needed to protect the health and safety of vulnerable workers, particularly around pregnancy and maternity. 


Establishing equal treatment

(a)
does the response cover the issues which arose from the previous consultation? If not, can you say which areas you consider were not covered and why 

(b)
your views on whether the draft Regulations effectively reflect our policy intentions as set out in this document, and if not, how they could be changed 

(c)
your views on whether the draft Regulations give rise to any particular issues of concern – especially regarding specific sectoral interests

(d)
what practical advice you would like to be covered in the guidance which will accompany the Regulations.

Please provide your comments below.

	The Commission welcomes the decision to use a basic test of whether an agency worker should be treated ‘as if’ he or she had been recruited directly to the same job, in addition to a ‘flesh and blood comparison’ with a permanent colleague. As we have seen with equal pay cases, difficulties establishing a comparator can result in workers from disadvantaged groups being unable to access the protections provided to them. However we do have a number of concerns about how the test will work in practice, and whether there will still be problems with making comparisons.

We consider that problems could arise when an agency justifies the terms and conditions it gives to agency workers by reference to a comparator (regulation 9(3). The definition as it stands allows the hirer/agency to pick the least favourable comparator. It is arguable that any employee is a comparable employee if he or she is doing broadly similar work, even if there is another employee doing the same work on more favourable terms. Potentially, the definition also allows the hirer/agency to state that there is no comparator, either by:
· Relying on the proviso that the employee must have a similar level of skills or qualifications

· Failing to include the agency worker’s employed predecessor by virtue of regulation 6(2)

· Failing to allow a hypothetical comparator

Also, in the event of an agency worker requesting information about how he or she has been compared (as allowed under regulation 13), it is appears that once the agency or hirer has chosen the comparator (based on the information above), the right to information is confined to that individual comparator, if one exists. There appears to be no right to any information in respect of the individual(s) who the agency worker deemed to be an appropriate comparator for the purposes of regulation 6. 

We are also concerned that when the agency worker wishes to assert that she or he has not been afforded the same terms and conditions as a comparator, they may fall at the first hurdle because:

· The burden of proof will be on her or him to prove that the comparator had a similar level of qualifications or skills, and

· If there is no one in the same location or working at the same time as the claimant there will be no comparator. We do not see justification for not allowing the agency worker to compare herself or himself to an employed predecessor or an employed individual working at a different site, as far as regulation 9 is concerned.

We note the possible guidance in annex A of the consultation document. Certainly clear guidance will be needed on this, including illustrative examples, some of which are included in this draft version. We feel that much greater detail will be needed about how to identify permanent employees doing ‘broadly similar’ work. As we have seen in equal pay cases, making decisions in this area can be very difficult and is something often not fully understood by employers. 

It should be noted that one of the main sources of avoidance of the Equal Pay Act by employers was the segregation of jobs into male and female genders by providing different job titles and minor variations to the type of job and/or shift patterns. It therefore needs to be made very clear that comparisons can be based on the terms and conditions of directly employed workers who may not be undertaking the same work but who have the same levels of skills and responsibilities. Many agency workers will not receive the full benefit of the protection of these regulations unless a broad definition of the given job is adopted, which allows for a broad brush approach and is capable of grouping similar types of work.   



Liability (and enforcement) in relation to an equal treatment claim

(a)
does the response cover the issues which arose from the previous consultation? If not, can you say which areas you consider were not covered and why 

(b)
your views on whether the draft Regulations effectively reflect our policy intentions as set out in this document and if not, how they could be changed  

(c)
your views on whether the draft Regulations give rise to any particular issues of concern – especially regarding specific sectoral interests

(d)
what practical advice you would like to be covered in the guidance which will accompany the Regulations.

Please provide your comments below.

	We note that the regulations aim to make the agency responsible for any breach of a right in relation to basic working and employment conditions unless it establishes a defence. This defence may be that the agency has taken ‘reasonable steps’ to obtain information from the hirer and has acted ‘reasonably’ in determining the agency worker’s basic terms and conditions. The individual will be able to cite both the hirer and agency in any claim and chains or relationships can be named but the primary focus will remain with the agency. However the hirer will have sole liability in claims relating to access to onsite facilities.
In the Commission’s last consultation response, argued that it is essential for agency workers that liability should rest with both the agency and the hirer, because of the nature of the relationships between the agency worker, agency and the hirer, and the difficulties agency workers experience in trying to enforce their rights. These difficulties are exacerbated for agency workers from vulnerable or disadvantaged groups, especially if English is not their first language. For example:
· The relationships between the agency and the hirer are not always straightforward. In many cases the agency ultimately responsible for supplying a worker to the hirer is not the agency to which they are contracted, due to the level of sub-contracting. This means that agency workers do not know who is legally liable for their employment terms and conditions and therefore who to take action against. 

· It also means that relevant information about the equal treatment package has to pass through a number of different hands which may risk information not reaching the agency worker.    

· It is not always the case that the agency will be the first point of contact for agency workers. To make agencies solely liable will provide less incentive for hirers to establish equal treatment directly, and potentially build in complications and delay in rectifying problems of equal treatment. 
· Restricting liability to the agency will deprive more workers of any recompense for a breach of the regulations. Some workers, even if successful in a claim for unpaid wages against an agency, do not receive any compensation because the company is liquidated and restarted. Many employment businesses are fluid. For example, most gangmasters are small, both in terms of turnover (four-fifths have a turnover of less than £1 million) and employees (more than half have fewer than 100 workers on their books)

It is therefore essential that the worker has more than one avenue for enforcement.    
Finally, we are concerned that there is no provision in the regulations to join an individual into proceedings as a respondent. As drafted the defence at 17(3) has the potential to deprive the agency worker of any remedy where they have been wronged by an employee of the hirer or agency. The equivalent defence in discrimination legislation does not have the same effect as the individual can be liable for his or her actions as a respondent. 


Information on equal treatment

(a)
does the response cover the issues which arose from the previous consultation? If not, can you say which areas you consider were not covered and why 

(b)
your views on whether the draft Regulations effectively reflect our policy intentions as set out in this document, and if not, how they could be changed  

(c)
your views on whether the draft Regulations give rise to any particular issues of concern – especially regarding specific sectoral interests

(d)
what practical advice you would like to be covered in the guidance which will accompany the Regulations 
Please provide your comments below.

	Although since the last proposals were published, provisions have been made for the agency worker to directly approach the hirer for written information on equal treatment rights if the agency does not respond to their request within 28 days, we are disappointed that the onus for requesting information still rests with the agency worker. This is particularly problematic for migrant agency workers whose first language is not English. 
Placing the onus upon agency workers does not account for the lack of knowledge which most experience in respect of their rights, or the comparables which would establish an equal treatment claim. There is no reason why the initial contract between the agency and the worker should not state that if the worker’s assignment with one company lasts for 12 weeks or more they will be entitled to equal treatment with workers undertaking the same work; an explanation of what equal treatment means; and an explanation of the procedure they would need to follow in order to safeguard their equal treatment. 

The level of vulnerability of agency workers – particularly for those for whom English is not a first language - suggests that the onus for establishing and implementing equal treatment ought to rest jointly with the agency and the hirer. There should be a provision within the regulations requiring agencies to explain the equal treatment regulations, the implications of the contract into which they are entering and the practical implications for them of receiving equal treatment.



Dispute resolution, employment tribunals and remedies

(a)
does the response cover the issues which arose from the previous consultation? If not, can you say which areas you consider were not covered and why 

(b)
your views on whether the draft Regulations effectively reflect our policy intentions as set out in this document, and if not, how they could be changed  

(c)
your views on whether the draft Regulations give rise to any particular issues of concern – especially regarding specific sectoral interests

(d)
what practical advice you would like to be covered in the guidance which will accompany the Regulations 

(e) 
we said that the question of enforcement remedies would be considered in detail once the framework for establishing equal treatment, information flows and liability had been more fully defined so we would welcome views on this particular issue.

Please provide your comments below.

	We do not feel that the approach to dispute resolution set out in the consultation document is the most effective way to provide access to justice for agency workers. As we discussed in the Commission’s response to the first consultation, for many workers, the legal protection is of little practical value to them because of their fear of being victimised or dismissed simply for making a complaint. 
We are pleased that disputes relating to rights under the regulations will be eligible for Acas pre and post claim conciliation and agencies will be encouraged to set up internal dispute resolution procedures. Also welcome is that the regulations set out provisions the right not to be subjected to detriment as a result of exercising rights to equal treatment. 

But due to the vulnerable nature of much agency work, extra efforts are needed to ensure that agency workers are aware of their rights and that taking action to assert them is a realistic prospect. In our last response we also suggested that a questionnaire be designed similar to the Equal Pay Act questionnaire which agency workers could, but were not compelled to, serve upon either the agency or the hirer. This would assist in resolving disputes where the worker is mistaken in believing that they have not received equal treatment and would assist workers in asking the correct questions needed to elicit the necessary information in what is a complex tripartite arrangement.  

As part of the package of information required to be provided at the 12 week stage, agency workers would benefit from receiving the contact details of independent advice providers such as Citizens Advice, migrant support agencies and trade unions.




Any other comments on issues raised in the consultation document 
	Equality Impact Assessment

Although the new version of the Equality Impact Assessment (EIA) has been developed slightly and now considers gender, age, ethnicity and disability, we are still concerned that it is not sufficient. The focus appears to be entirely on the pay of people who fall within these groups, despite the fact that the regulations also cover other issues such as holidays, rest breaks and training. There is still no indication that qualitative evidence has been sought or that the views of people with protected characteristics or the views of their organisations have been proactively sought. As the government is aware, public organisations are under a legal duty to consult with BME groups and should do so for other protected groups to ensure the robustness of the EIA. 
We recommend that the next assessment screens the policy to identify which aspects are particularly relevant to equality. A scoping exercise should then be conducted, trying to identify possible impacts covering every aspect of the general duties in each of the three equality duties. This includes any possibility that the policy might have adverse impacts or missed opportunities to promote equality. In addition areas where there are evidence gaps should be identified and highlighted. This may mean the government will need to commission research or to create focus groups to bridge those evidence gaps.

An equality impact assessment should try to consider every aspect of the general duties. In brief these are:

The Race Equality Duty

1. eliminate unlawful racial discrimination;

2. promote equality of opportunity; and

3. promote good relations between people of different racial groups. 


The Disability Equality Duty

1. promote equality of opportunity between disabled persons and other persons

2. eliminate discrimination that is unlawful under the Act

3. eliminate harassment of disabled persons that is related to their disabilities

4. promote positive attitudes towards disabled persons

5. encourage participation by disabled persons in public life; and 

6. take steps to take account of disabled persons’ disabilities, even where that involves treating disabled persons more favourably than other persons. 

The Gender Equality Duty

1. to eliminate unlawful sex discrimination and harassment – including for transsexual people

2. to promote equality of opportunity between men and women

An equality impact assessment that does this will be able to identify where the policy being assessed demonstrates due regard to the need to promote race, gender and disability equality and where it does not, including any adverse impacts or missed opportunities. Adverse impacts amounting to unlawful discrimination must be addressed through removing them from the policy, mitigating them, and/or trying to justify them, so they become lawful. Further steps should also be identified to improve the policy to ensure that it promotes equality. In addition, any evidence gaps identified could be addressed through commitments to commission research or start focus groups as outlined above.
Finally, consideration of the potential impact of the directive on good relations is also important. Currently the EIA does not appear to examine in any detail the potential impact of the directive on ethnic minority groups or on relations between different groups. This is despite the fact that ethnic minority groups are significantly overrepresented among agency workers compared with all employees.
The EIA should also recognise that the Disability Discrimination Act gives employers the right to treat disabled people more favourably than non-disabled people. It should consider what is reasonable under the duty to make reasonable adjustments for disabled people as this is a potential expense to businesses and so needs careful consideration.
Monitoring
It is important that a monitoring exercise is undertaken to assess the impact of the regulations on the turnover of agency workers. This monitoring would show, for example, whether the implementation is being circumvented by removing agency workers from posts, transferring them to new sites and hirers or dismissing them.  

Language barriers
The vulnerability of some agency workers is exacerbated by lack of fluency in English. This can be exacerbated by complex chains of subcontracting involved in the supply of labour. Steps are needed to overcome any barriers in accessing information and support. 
Health and safety concerns 
Low paid agency work may involve hard physical labour in a difficult environment. These conditions can give rise to significant health and safety concerns and amplify any other problems, for example concerning long hours, lack of holiday entitlement, sickness absence, or pregnancy. Although agency workers currently have equal entitlements to health and safety protection, we believe that agencies should be provided with more information by hirers in order to place them in a better position to safeguard the health and safety of their workers. 
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