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Introduction
The Equality and Human Rights Commission (the Commission) is working to promote fairness, eliminate discrimination, reduce inequality, protect human rights and to build good relations, ensuring that everyone has a fair chance to participate in society. The Commission is a non-departmental public body (NDPB) established under the Equality Act 2006 – accountable for its public funds, but independent of Government.

The Commission brings together the work of the three previous equality commissions, the Equal Opportunities Commission (EOC), the Commission for Racial Equality (CRE) and the Disability Rights Commission (DRC) and also takes on responsibility for the other aspects of equality: age, gender identity, sexual orientation and religion or belief, as well as human rights. A separate Scottish Commission for Human Rights, with whom we work closely, covers aspects of the human rights remit in Scotland.

Equality and Human Rights Commission Response 
The Commission broadly welcomes the Government’s proposals for the draft regulations on Additional Paternity Leave (APL).  The Commission believes that implementation of APL would provide more choice for parents in childcare responsibilities and a more equitable sharing of leave entitlements. The proposals are in the right direction of travel of more leave for fathers and to support more fathers’ involvement in caring.  

The role of fathers as care-givers within the family has received increasing attention from policy and research in the last decade. While there have been huge changes in women’s participation in employment over the last 30 years, men’s contribution to childcare has not increased at the same rate. In most cases, women continue to shoulder the responsibility for childcare, even in households where both parents work full-time.

However, evidence shows that there is a strong desire of many fathers to spend more time with their children but that this can be frustrated by long working hours, inflexible workplaces and outdated family leave policy
.  
The Commission believes that Government policy over the past decade has brought about dramatic and welcome improvements in the rights of working parents, particularly for working mothers. Since 1997, maternity leave has risen from three to six to nine months to 12 months, with 9 months now paid. In 2003, paternity leave was introduced which gave fathers and partners, including same sex partners, the right to two weeks’ paid paternity leave.  Adoption leave and pay has also been introduced. Parents have had the right since 1999 to take up to 13 weeks’ unpaid ‘parental leave’ for each child up to the age of five or 18 for disabled children. Employees are also entitled to unpaid time off to deal with emergencies involving dependants. In addition the right to request flexible working has been introduced along side these family leave entitlements. The introduction of APL by 2011 will further add to the complement of provision available to working parents. The Commission believes that it is important to take the various leave and pay arrangements arising from maternity, paternity and parental leave provision and flexible working in their totality as it is with the entire complement of provision that parents make choices.  

Although all these developments have added significantly to hard-won maternity rights introduced since the mid-1970s, Britain now stands out internationally for having a very long period of leave reserved for mothers, most of it at a low rate of pay, and for having relatively weak parental leave. It also has a very short period of paternity leave. This is in comparison to other countries with long well paid periods of parental leave with higher take up rates by fathers. Together, long low paid maternity leave and short low paid paternity leave convey the message that it is primarily women who are responsible for the care of young children. 

Moreover, in general there is a tendency towards under-utilisation of entitlements, especially where leave is unpaid or at a low level of pay. The Commission found that take-up is particularly low among certain socio-economic groups. Whether parents can afford to take time off work after the birth of a child is a key factor influencing take-up of leave entitlements.

A survey by Yaxley, Vinter and Young, 2005
 found that, on average, mothers took just over seven months of maternity leave. The length of leave taken appeared to be influenced by the mother’s earnings, with only 30 per cent of mothers earning less than £20,000 per annum taking more than six months’ leave, compared with over half of mothers earning in excess of £20,000 per annum. Those working in managerial and professional occupations were also far more likely to have taken more than six months’ leave, compared to mothers who worked in administrative, service and sales occupations (48 per cent compared to 26 per cent). Younger mothers, aged under 30, also tended to take less time as maternity leave. Mothers who were lone parents were far more likely to take a short period of maternity leave (48 per cent returned to work within three months) than partnered mothers (31 per cent) (Dex and Ward, 2007
). 

One explanation for the trends above is that less than one-third (29 per cent) of mothers receive supplementary pay from their employer over and above the statutory minimum rate (Smeaton and Marsh, 2006
). Aside from mothers working in the public sector or in a workplace with trade union representation, those in higher skilled, higher paid occupations may be more likely to receive such payments; whilst those in lower skilled, lower paid jobs are more reliant on state benefits.  

A survey in 2005 found that the vast majority of fathers (94 per cent) took some leave from work following the birth of their child (Thompson, Vinter, Young, 2005
). While two-thirds of fathers (68 per cent) took paternity leave (either the statutory right to SPP or a benefit provided by their employer), more than half of these chose to ‘top it up’ with some other type of leave. Around a quarter of fathers did not take any paternity leave but instead took annual leave. These findings suggest that in many cases fathers balance familial and financial considerations in order to optimise the amount of leave they can take following the birth of their baby; for example, financial considerations may push them to take some annual leave rather than paternity leave at the statutory rate.

Available evidence suggests that the entitlement to unpaid parental leave is particularly under-utilised, by both mothers and fathers. In 2005, 11 per cent of mothers had taken some parental leave (of which two-thirds had taken a week or less) and just eight per cent of fathers had taken any parental leave within 17 months of their child’s birth (Smeaton and Marsh, 2006).

You Gov research
 undertaken for the Commission reveals that current policies with inflexible and low paid family leave provisions are pushing parents into difficult compromises, creating barriers to genuine choice, and hampering decisions about sharing work and care more equitably. The big gap between mothers’ and fathers’ rights to leave when their children are born contributes to women continuing to shoulder most of the care. Our findings reveal a desire for more equitable and flexible leave arrangements for parents. 

From our You Gov survey we found a strong shift away from traditional attitudes and behaviours, with modern parenting shared between mothers, fathers, partners and other carers.  Fathers want to spend more time with their children and are less focused on work than in past generations. For mothers, the motivation to work in order to sustain their career is as strong as it is for fathers. 25 per cent women v 28 per cent men cited this factor in our You Gov Survey and 37 per cent women identified personal development and fulfilment as an important factor in deciding to work. 

Nearly half of parents (47 per cent) believe that whichever partner earns more should stay at work, regardless of gender. Sixty per cent of parents think fathers should spend more time with their children. Half of fathers think they spend too much time at work.

Take up of paternity leave is growing, and more than half (55 per cent) of fathers in our survey have taken it. Of those who haven’t, 88 per cent would have liked to. Nearly half (49 per cent) could not afford to, and 19 per cent were either too busy or felt their employer would not be happy if they took it. When asked what they think about current parental leave arrangements, the top answer given by parents was that they should be better paid. 
Whilst the Commission welcomes the introduction of APL we believe the proposals fall short of meeting the needs of parents who want better choices in how to balance their working and caring roles. 

You Gov questioned parents on the idea of ring-fenced additional leave for fathers (and nominated carers) and found that approaching two-thirds (61per cent) of parents support this proposal, with a quarter (25 per cent) unsure, leaving only 14per cent who oppose it. Around 7 in 10 (69 per cent) parents would probably or definitely take this family time or encourage their partner to take it, if they were having a new baby.

In addition, evidence shows that it is important to strengthen individual rights for fathers rather than relying on transferability of mother’s entitlement as the APL policy proposes.  Internationally, where shared leave arrangements exist as with APL more mothers than fathers take it. The estimated take up by BIS is that only 4 – 8 percent of eligible fathers would take-up APL.  This is some way from the 69 per cent who would take ring-fenced, paid father’s leave. This points to the need for parental leave policies that better deliver for working parents at all income levels.

Drawing on You Gov evidence, we concluded that modern parenting is a team effort, shared between mothers, fathers and other carers, but this is not yet adequately reflected in the current family leave rights and arrangements. Our findings pointed to the need for radical change in parental leave policies to bring them in line with the more equal shared caring arrangements that working parents are seeking.

From other countries, (Norway, Germany) we know that fathers respond to public policy innovation on parental leave. For example in Norway, the number of fathers taking parental leave soared from 4 per cent to 45 per cent in the year after a reserved quota for fathers was introduced in 1993. Up to 90 per cent Norwegian fathers now take it. Policies that achieve the greatest uptake combine:

· a non-transferable allocation of leave for fathers

· an incentive to take it (for example, a ‘use it or lose it’ condition)

at least 60-80 per cent replacement of fathers’ lost income

· fathers’ leave as an add-on to mothers’ leave, providing additional support for the family, rather than eating into mothers’ entitlement

If government is genuinely concerned and recognises the importance of fathers taking time out to be with their children, then they need to take a fresh look, as Working Better does, at what is successful in driving changes in behaviour. The evidence from Europe is that leave reserved for fathers, paid, on a use it or lose it basis works. In Norway for example, the number of fathers taking parental leave soared from 4 to 45 per cent in the year after a fathers quota was introduced, with up to 90per cent of Norwegian fathers now taking it.  

We would welcome the opportunity to ensure that as wide a consideration as possible is given to encouraging fathers to take more leave and care for children. The Commission believes that there has to be further policy development on this crucial agenda beyond APL. We think that Working Better provides the road-map for change. 
The Commission recommends a series of incremental changes to increase the take up of paternity leave and make it longer, better paid and more flexible. 

· Stage 1:small scale change to increase take-up by low earners through expanding eligibility; improving levels of payment; introducing Paternity Allowance  …  by 2010

· Stage 2:  to address the cultural bias towards mothers as primary carer : begin shift to parental leave from 6 months ,  introduce dedicated, non-transferable periods of leave for mothers / fathers …   by 2012

· Stage 3: introduce a more holistic approach to parental leave, with equal access for both parents to extended periods of paid parental leave for mothers / fathers …  by 2020.

The goal should be for Britain to have a world-class policy of 80 weeks of well-paid leave, enabling families to exercise real choice in the first year of their child’s life, with paid parental leave beyond and up to age 5.

The improvements, to take place over the next 10 years, would end in Britain’s leave arrangements more closely resembling the ‘gender-neutral’, with high income retention, parental leave found in other parts of Europe. This would enable mothers and fathers to share leave and childrearing more equitably. 
Consultation Questions

1. Do you consider the proposed administration of Additional Paternity Leave and Pay strikes the right balance between the need to keep administration simple and the need for certainty of entitlement?

The Commission believes that administration of APL should be as simple, effective and clearly set out as possible, so that employers  understand their responsibilities and employees understand their rights.  Once the mother has qualified and provided evidence for her entitlement to Statutory Maternity Leave (SML) and Statutory Maternity Pay (SMP) or Maternity Allowance (MA), fathers’ wishing to make use of their right to transferable APL should be enabled to do so without cumbersome and unnecessary obstacles.  
The Commission is concerned with paragraph 43.  The paragraph states that there is no requirement for the father’s employer to check with the mother’s employer that the mother is eligible for maternity or adoption pay and that she has returned to work.  However,  it also states that the father’s employer may request information on the mother’s employer and the employee must provide it.  The Commission believes that if the father’s employer has any further enquiries for clarification of entitlement that these should be routed to the HMRC. 
2. The Government estimates that 4-8 percent of eligible fathers will apply for APL&P, what is your assessment of this figure?
The Commission notes that the Government estimates that 4-8 percent of eligible fathers will apply for APL&P and that this is the same estimate used at the time of the first round of consultation in 2006.  In that consultation proposals for the introduction of APL were linked to the extension of SMP and MA from 39 weeks to 52 weeks.  This would have provided for a period of 26 weeks APL paid for the duration at the SMP rate.  Since then this proposal has been dropped and current proposals for APL are for a period of 3 months paid at the SMP rate and 3 months unpaid.  

The Commission believes that there is considerable evidence to show that fathers take up of leave is influenced by several factors including to what extent the leave is earnings related (see summary above).  It may well be that the 4-8 percent estimate is an overestimate as now the proposals to extend SMP to 52 weeks have been shelved. This is disappointing. 

In addition the Commission notes that mothers have already met the criteria to be eligible for either MA or SMP.  They can elect to ‘transfer’ their leave to fathers.  However, the APL regulations place additional eligibility criteria on fathers even though the mother has already qualified.  For example, there is currently no equivalent to MA for fathers, that is, there is currently no Paternity Allowance.  Fathers who are themselves on low income and who do not qualify for Statutory Paternity Pay, would not be eligible to take APL even if their partners qualified for SMP or MA.  A very likely transferable scenario is when a mother on a higher income than her partner wishes to end her SML and SMP entitlement and transfer her leave to father.  However, under this arrangement she would be prevented from doing so because he may not be eligible as a result of his low pay. The Commission believes that lower income fathers should be eligible and have previously recommended the introduction of a Paternity Allowance for low income fathers (see Working Better). The Commission is concerned that self-employed fathers would be similarly affected. 
Also the Commission believes that in order to be successful and to ensure that as many fathers take up leave as possible the Government must seriously consider a positive promotion of APL.  Evidence shows that without a targeted awareness campaign, fathers’ awareness of rights may remain low.
3. Do you agree with the proposal to amend the definition of an adopter as described in paragraphs 29-31 of the consultation document?
The Commission believes it would be unfair to make a partner’s access to Additional Statutory Paternity Leave more restrictive in the case of adoption than in the case of biological parenthood. As presently drafted, in both cases the partner’s eligibility (in relationship terms) is dependent only on a declaration that he (or she) is the partner (or civil partner) of the mother/adopter and is taking leave for the purpose of caring for the child. If the proposed change were made, it is possible that a single adopter who formed a close relationship would be prevented from sharing the care of an adopted child with that person, in circumstances where a biological parent would not be so prevented. The Commission does not consider that consistency with legislative definitions of an adoption either requires or justifies this potential restriction on access to additional paternity leave. 
4. What are your views on the draft regulations at Annex A?

The Commission believes that all advice and guidance issued in relation to APL must be clear and easy to understand in relation to employers responsibilities and employees rights.  There needs to be clear guidance that these rights are equally accessible to qualifying lesbian and gay parents as well as adopting parents and those who are not necessarily the biological parent but who is the mothers partner.  
5. How well do you consider the draft regulations support the policy proposal including giving sufficient powers and protections to employers in managing this entitlement and to employees using this entitlement?
The Commission’s position on what changes will, in practice best deliver the policy aim of improving choice for parents is set out in the introduction to this response.

In addition, the Commission is concerned that there should be greater explanation and clarification over the mother’s return to work criteria before she can transfer her leave. For example, when a mother has ended her SML and SMP and wishes to transfer her leave to the father but has not yet returned to work because she is taking, another type of leave such as annual leave or sick leave or may have been made redundant after the notice period to transfer the leave.  There needs to be greater clarity on what would happen in those circumstances.  The Commission believes that the requirement to have returned work may cause a detriment to mothers who take another type of leave after SML and SMP has ended. 
The Commission also believes that the requirement placed on fathers to work 60 weeks consecutively to qualify for APL is too long and is disappointed that a shorter qualifying period was not proposed.  

Also, International evidence suggests pay is crucial to encouraging fathers’ take up of leave and the APL proposals for 3 months at the statutory rate followed by three months of unpaid leave is unlikely to meet one of the policy objectives to allow more choice for parents. 
The Commission believes that further protection of the right to breastfeed at work is an important corollary of these proposals, as mothers may be encouraged to return to work before their baby is 6 months old, the recommended minimum duration of exclusive breastfeeding.  A woman’s ‘protected period’ for the purposes of pregnancy and maternity discrimination ends when she returns to work, and breastfeeding is not included in the definition of sex discrimination for the purposes of work (see the Equality bill). Although employers have health and safety obligations towards breastfeeding mothers, there is an argument for clearer statutory provision to ensure that women are enabled to continue breastfeeding after returning to work while their partner is on additional paternity leave.    
6. How well do you consider the partial impact assessment captures the costs and benefits of this proposal? Please provide additional evidence where possible. 
The Commission has set out some of these issues in the summary above.  The Commission would also want to understand better how these entitlements impact on lone parents for example and what rights a grandparent  has who is in a long term and loving and caring relationship with the baby.  
� Working Better: Meeting the changing needs of families, workers and employers in the 21st century, EHRC, March 2009.


� Yaxley, Vinter and Young, ‘Dads and their babies: the mothers’ perspective’ EOC Working Paper Series No. 41, 2005.


� Dex and Ward, ‘Parental care and employment in early childhood’ EOC Working Paper Series No. 57, 2007.


� Smeaton and Marsh, ‘Maternity and Paternity Rights and Benefits: Survey of Parents 2005’ DTI Employment Relations Research Series No. 50, 2006.


� Thompson, Vinter and Young, ‘Dads and their babies: leave arrangements in the first year’ EOC Working Paper Series No. 37, 2005.


� YouGov, Work and Childcare: a study of modern parents, EHRC, 2009.





PAGE  
1

