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Consultation on Giving Children and Young People a Right to Appeal
The Equality and Human Rights Commission welcomes this DCSF consultation on Giving Children and Young People a Right to Appeal. 
Role of the Equality and Human Rights Commission

The Equality and Human Rights Commission (the Commission) is an independent statutory body established under the provisions of tof the Human Rights Act in England and Wales with a limited jurisdiction for human rights issues in Scotland. As an integrated and independent single body with new powers, it brings together and adds to the work of the Commission for Racial Equality, Disability Rights Commission and Equal Opportunities Commission.

The Commission's work in the field of children's rights is focused on ensuring that:

· the best interests of the child are always at the heart of policy making

· children have access to independent and properly resourced advocacy in decision making and legal processes which concern them

· preventative and rehabilitative approaches to offending or bad behaviour are adopted in respect of children

· those children who experience particular disadvantage including Black boys, Gypsy and Traveller children, asylum seeker children, children in care, disabled children and children with SEN benefit from the opportunities which Great Britain has to offer them

Summary of the Commission's response

The Commission welcomes the proposals for children to have the right to bring appeals against exclusions, SEN statements/assessments and disability discrimination claims in their own name.  Our view is that:

· children aged 11 and above should be presumed competent to use these rights of appeal and claim - unless there are reasonable and compelling grounds to think otherwise 

· younger children should also have an independent right of appeal and claim where they can show sufficient understanding of the process and its implications

· adequately resourced, accessible and independent advocacy services must be provided to enable children to use these rights of appeal and claim 
· advocacy for looked after children is most effective when the advocate is someone who knows the child well and has had opportunity to develop a relationship with the child over time  

· further consultation - including consultation directly with children - is needed in respect of both the legislative and practical implementation of these proposed new rights.   
The Commission's detailed responses to issues raised in the consultation are set out below.
Independent rights of appeal and claim 
The Commission considers that children should have and be presumed competent to exercise an independent right of appeal against permanent exclusion and SEN statement / assessment and also a right of claim in respect of disability discrimination legislation from age 11 onwards.  Younger children should also have the right to bring own name appeals / claims where they are able to demonstrate they understand the process and its implications.  
This position would be consistent with children's status as rights bearers under article 12 of the UN Convention on the Rights of the Child (CRC) which provides that: 


state parties shall assure to the child who is capable of forming his 
or her own views the right to express those views freely in all 
matters affecting the child..... For this purpose, the child shall in 
particular be provided the opportunity to be heard in any judicial 
and administrative proceedings affecting the child.

and articles 6 and 14 of the European Convention on Human Rights which confer the right to a fair trial and prohibit discrimination in respect of Convention rights including the right to education.  
The consultation proposals would build on and deliver more effectively the policy intent behind existing legislative provision under part 4 of the Disability Discrimination Act and related legislation.  For example, local authorities currently have an obligation to submit to HESC (formerly SENDIST) the views of all children on whose behalf appeals are brought to the Tribunal
.  In practice, the views of the child are frequently not submitted.   
When the UN Committee on CRC reviewed the UK's performance against its CRC obligations in July 2007, it concluded that 'there has been little progress in enshrining article 12 in education law and policy' and cited the lack of independent rights of appeal and claim as examples of failure to meet convention obligations. 
 As a result, the Committee made a specific recommendation that the UK government:


ensure that children who are able to express their views have the 
right to appeal against their exclusion as well as the right, in 
particular for those in care, to appeal to special educational need 
tribunals

The Commission considers that restricting children's independent right of appeal against exclusion to those aged 16 and 17, who are at the very end of their school life, would not give full effect to the UN Committee's recommendation.  Further, setting such a high age threshold, which excludes the vast majority of children from the right, is incompatible with article 12 of the UN Convention on the Rights of the Child (CRC) and would negate the underlying and very positive purpose behind the consultation proposals.  
Research shows that most children are able to express their views and understand decisions which affect them when information is adapted to their needs and reasonable adjustments are in place
.  To deny younger children the right to exercise independent legal rights in respect of their education when children in the UK may be deemed to have capacity in respect of criminal proceedings from age 10 would be a retrograde step from the positive intent behind the consultation proposals.
The EHRC therefore submits that children aged 11 onwards should have - and be presumed competent to exercise - independent rights of appeal and claim on all the grounds proposed in this consultation.  Younger children who can demonstrate competency should have the same independent rights of appeal and claim.  
Communicating the right to appeal and claim 
A pro-active and creative promotion strategy of the proposed rights is essential if they are to achieve tangible empowerment for children.  Promotion activities could include but should not be limited to:

· leaflets and 'how to' guides which are appropriate to the comprehension levels of the child
· use of e-media - for example, on school websites but also in young people's own spaces 
· incorporating the rights into schools rules and discussing them in schools councils 

· using the appeal process as an example of democracy, law making and fair hearings for lessons delivering the citizenship curriculum 

· signposting training for all those involved in providing specialist support for children 
Most of these options have modest costs implications but they do require effective communication and co-ordinated action across children's services.  

Provision for reasonable adjustments for disabled children and the needs of children with Special Educational Needs must be central to any communication strategy.  
In addition, the new rights should be supported by:
· a legal requirement for relevant designated teachers, SENCO and Independent Reviewing Officers to make children aware of their rights and also that independent advocacy is available to support them to use these right.
Supporting children to use independent rights of appeal and claim

The Commission's position is that the provision of independent and adequately resourced advocacy will be essential in empowering children to use the rights of appeal and claim proposed in this consultation . This position accords with the recommendations of the UN Committee on CRC and has wide-spread support from stakeholders including The Children's Society, Children's Rights Alliance for England and National Deaf Children's Society (NDCS).  
To be effective, advocacy services must, firstly, be completely independent from local authorities. This is particularly important for looked after children who at the moment have their local authority acting both as parent and the body against which the claim is brought.  For this reason, social workers and Independent Reviewing Officer (IROs) who are employees of local authorities should not act as advocates in the appeals or claims process.  The position of looked after children is considered further below but advocacy is relevant and necessary to all own name rights for young people given that research demonstrates how access to appeals and claims currently is highly dependent on parents who are articulate and well-resourced representatives for their children. 
  Children may have views divergent from those of their parents or the parents may, for a variety of reasons, lack the resources to pursue an appeal or claim on the child's behalf.  Lack of advocacy services should not be a barrier to children in these situations exercising independent legal rights.  
Secondly, advocacy must be properly resourced.  Consideration should be given to how the whole appeal or claim process, and not just the Panel or Tribunal hearing, can be adapted to take account of children's specific needs commensurate with their age and comprehension. Adequate planning and resourcing will be required for reasonable adjustments to support effective advocacy throughout the appeal  or claim process. 
NDCS has made a number of helpful observations about the need for robust training and on-going professional development of advocates given the wide ranging skills set required in order to carry out their role effectively including, for example, understanding of the law and legal procedures.
  
Thirdly, given that the lack of stable and consistent support is frequently identified by children and young people, especially those in care, as a major barrier to getting their views heard further consideration is needed of how best to facilitate advocacy in the context of an established and on-going relationship.
  
Supporting looked-after children to use independent rights of appeal and claim 
Since the Children's Act 2004 came into effect, local authority education and social services for children are generally organised into a single children's services department. 
 An appeal against permanent exclusion on behalf of a looked-after child would therefore require a local authority children's services department to bring an appeal against itself.  The same conflict of interest arises in respect of SEN and disability discrimination claims. In the last 5 years out of around 17,000 appeals only 53 have been brought on behalf of looked-after children
 despite the over-representation of children with SEN and /or who are excluded in the population of looked-after children
.  
Given the above, provision for independent and adequately resourced advocacy must be embedded within - that is, be a legal requirement of - the right of appeal / claim if this conflict of interest and its negative impact on looked-after children is not to be replicated.
Competency tests 
The Commission's view is that the presumption of competency should be an under-pinning principle in the context of children's independent rights of appeal and claim.   

Competency should be presumed from age 11 onwards - unless there are compelling grounds to consider otherwise.  If a younger child wishes to bring an own name appeal or claim then they should have the opportunity to demonstrate their understanding / competency to do so.  We consider this approach is both practical and proportionate. To apply a competency test in each and every case would unreasonably slow the progress of an appeal or claim and could become an additional barrier to children taking up their rights.  
In those circumstances where assessment is appropriate, the criteria and processes applied should be practical and child-centred.  Assessment should focus on the outcomes for the child - that is, empowerment to use their rights - and should not operate as a legal barrier to the independent exercise of those rights.    

In circumstances where a child is assessed not to have competency, there should be provision for an independent representative to take the appeal/claim forward on the child's behalf if the parent is unwilling or unable to do so.  Or if the child is in care and therefore there is a conflict of interest with the corporate parent. 
As is the case with competency assessment in civil and criminal proceedings for children, it is appropriate that the adjudicator of the right / hearing determines whether a child is competent.  Therefore any judgment of competency should be made by the relevant Tribunal or Panel and not by the local authority, to ensure impartiality and in particular, to avoid the conflict of interest that arises for looked after children whose corporate parent is the same body their claim is against. 
It is important that the distinction between competency and the requirement for reasonable adjustments is clearly demarcated and understood by determining Tribunals/Panels. This should be addressed robustly in disability awareness training for Tribunal and Panel members. 

Avoiding permanent exclusions 
Further research is needed on this issue and in particular the underlying causes and effects.  However, the significant increase in temporary exclusions suggests schools may be using temporary exclusions to satisfy targets aimed at reducing permanent exclusions.  If temporary exclusion is for a short period but occurs frequently, this can be as disruptive as a permanent exclusion.  As it is arguable that the child might not be receiving an adequate education as they would not necessarily have access to a Pupil Referral Unit when the exclusion is temporary.  Anecdotal evidence also suggests that some schools may be masking temporary exclusions by recording them as other authorised absence such as study leave.

Equality Impact Assessment 
We welcome the identification within the Equality Impact Assessment that this intervention could have particular impact for disabled children and children in looked after care. However, we feel that further consideration will need to be given regarding the impact for particular groups of these children.

The Financial Impact Assessment refers to the evidence from similar policy initiatives  in Scotland, which showed that very few children have taken up the right to take forward their own appeal or to make a DDA claim.  Whilst this may be useful information to assess cost implications, we believe that costs should be further considered once greater consideration has been given to ways in which the right could be better exercised in England.  This would apply equally to the cost anticipated for information dissemination in comparison to Scotland.

We are pleased to note that the assessment of the costs required to assist young people with the appeal of exclusions will consider the costs of advocacy.  We believe that this may need to include assistance with the complete appeals process in some cases.

Regarding Special Educational Needs and Disability Discrimination Claims, we support the assumption that the majority of young people would require some further help and support in addition to that currently available for parents and carers. We are particularly mindful of the evidence regarding the correlation between educated and articulate parents and successful outcomes in such cases.

We would encourage further consideration and engagement with stakeholders regarding effective means of ensuring that children in all circumstances are aware of their rights.  We do not believe that this could be a one-off exercise, but believe there is a need for an ongoing mechanism to ensure this happens effectively.  Further stakeholder consultation will be required to assess this matter in relation to specific groups of disabled children or looked after children.

In terms of costs for the assessment of competency, further consideration will need to be given to the possible needs for adjustments (such as sign language interpreters, assistive technology, additional time or information in alternative formats) to facilitate communication before determining whether the child has competency.

We believe that further consultation and assessment of cost will be required regarding the need for independent advocacy in addition to that introduced by the Children and Young Persons Bill in terms of a designated teacher to support looked after children.

Costs may need to be assessed in relation to tribunals themselves, such as additional, specific, disability equality training for tribunal panel members or extra time which may need to be allowed to hear such appeals with sufficient breaks to allow for rests, explanations or reflection.

� Special Educational Needs Tribunal Regulations 2001, Regulation 13


� paragraph 32 UN Committee CRC 49th session concluding observations CRC/C/GBR/CO/4 20 October 2008


� paragraph 67(d) UN Committee CRC 49th session concluding observations CRC/C/GBR/CO/4 20 October 2008


� Disability Rights Commission  My school, my family, my life: Telling it like it is 31 March 2007 


� K Runswick-Cole The experiences of families who go to SENDIST Disability and Society Vol 22 no 3 May 2007 pp 315-328


� NDCS Cymru (endorsed by RNID Cymru) Response to Consultation on the Proposed Education (Wales) Measure June 2009


� paragraph 3.2 Care Matters: Transforming the Lives of Children and Young People in Care DfES 2006 


� The Children Act 2004 encouraged integrated planning, commissioning and delivery of children's services and placed a new duty of local authorities to promote the educational achievement of looked after children 


� These figures were supplied (April 2008) by Rosemary Hughes, President of SENDIST but SENDIST does not routinely collect information about whether the children for whom appeals are brought are looked after or not.


� 27% of children in care have a statement of Special Educational Needs compared with 3% of all children  Care Matters Green Paper (2006) 
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