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The Equality and Human Rights Commission (the Commission) was established on 1st October 2007 under the Equality Act 2006. It champions equality and human rights for all, works to eliminate discrimination, reduce inequality, protect human rights and build good relations, and ensure that everyone has a fair chance to participate in society. Under section 8 of the Equality Act the Commission is charged with the duties to work towards the elimination of unlawful discrimination and to enforce the equality enactments.

Introduction
The Commission welcomes the action proposed to address the issue of travel and subsistence schemes and their impact on workers operating at or around the National Minimum Wage (NMW). Evidence collected as part of our recent formal inquiry into the meat and poultry processing sector suggests that such schemes are not currently run consistently or transparently. We are concerned that the benefits to be gained from the running of schemes are skewed towards employment businesses rather than workers, and that any small increase in pay for workers enrolled on schemes is outweighed by the potential to lose out on contributory benefits. We have divided our consultation response into two sections:
· The evidence base used to inform the proposals outlined in the consultation
· Findings from our formal inquiry into the meat and poultry processing sector that are relevant to the proposals outlined in the consultation

The key points we make about the evidence base are:


· A thorough equality impact assessment is necessary to provide important evidence on the impact of the proposed changes on different groups of workers. It could result in extra evidence in support of the proposals.

· Further evidence should be gathered on the impact that the schemes (and their proposed cessation) have on workers’ contributory benefits, particularly the second state pension.

· The EIA should also consider levels of awareness and choice regarding the schemes amongst agency workers paid at or around the NMW, including consideration of proactive claim rates of benefits affected by schemes, such as Working Tax Credits or Housing Benefit. 
The key points we make about our inquiry findings are:
· We found a lack of understanding and informed choice about the impact of travel and subsistence salary sacrifice schemes on access to earnings related contributory benefits; particularly amongst vulnerable and migrant workers.
· We were also told about the adverse impact of travel and subsistence salary sacrifice schemes on fair competition between agencies.
The evidence base
Given the proportion of agency workers working at or around NMW who are likely to be vulnerable workers or from minority groups, it is essential that their experiences are taken into account as part of this consultation, in order to ascertain more detail about the way that the benefits and disadvantages of these schemes are distributed between workers and agencies, and the avenues available to vulnerable workers to complain if schemes are not run fairly. It is also important to consider how the existence of the schemes impact upon fair competition between agencies, and reduces the likelihood of a level playing field. 
We believe that in order to make the proposed changes to the National Minimum Wage regulations it is necessary to develop a strong evidence base to support the changes, including a thorough equality impact assessment. We provide some evidence below from the findings of our inquiry into the meat processing sector,
 but we would like to see a range of evidence to inform and back up the proposed changes. For example, given the government’s focus on choice in the area of pensions, we feel it is necessary to look further into the impact that these schemes (and their proposed cessation) will have on workers’ contributory benefits. 
We have particular concerns about those individuals who participate in schemes which serve to reduce their annual income below the Qualifying Earnings Figure. This is of particular relevance to the State Second Pension (S2P), as whilst the number of qualifying years for the Basic State Pension, in the recent reform package, been reduced to 30 years, there is no such corresponding decrease for S2P. In S2P there is no such concept as “full entitlement” and every year of contributions count. It should also be noted, that unlike the BSP, with the S2P an individual who spends some of the year working, and time unemployed, claiming S2P, is not able to patch together a year’s NI record through earnings and credits, as there are no S2P credits for individuals claiming Job Seekers Allowance. 

By the time the reform package is fully rolled out, an individual should be able to accrue as much S2P as BSP, and every year an individual does not accrue S2P entitlement will decrease an individual’s income throughout their retirement. 
We are also concerned as to how these schemes will interact with the forthcoming reforms to private pensions that from 2012 will begin to introduce auto-enrolment into a private pension for all job holders earning more than approximately £5000 per year. Where an individual decides to remain auto enrolled, then the employer (or agency) will have to match the individual’s contributions into the pension scheme. 

Participation in a travel and subsistence scheme could suppress an individual’s earnings below the auto-enrolment threshold, meaning they will miss out on auto enrolment. Even if they voluntarily contribute to their pension scheme, they will not qualify for matching contributions from their employer. Alternatively, even if an individual is above the auto enrolment, contributions to the pension scheme from the individual and the employer are only based on earnings above the £5000 threshold, so will be reduced if effective earnings are reduced.

As it is likely that a high proportion of agency workers do not have English as a first language, it is also likely that knowledge of entitlement to benefits is low. This is particularly likely around the S2P, already poorly understood within the wider population. The opportunity for informed choice when entering a travel and subsistence expense scheme is therefore reduced for these workers. 

Whilst we appreciate that individuals participating in these schemes will, through having a decreased taxable income, have increased entitlement to means tested support, such as Working Tax Credits, Housing Benefit and Council Tax Benefit, these benefits have to be proactively claimed, and if an individual, especially those without English as a first language, is not aware or does not know how to claim then they may significantly miss out. It is vital that the claim rates amongst participants for means tested support are taken into account as part of the assessment of the impact of these schemes on an individual’s income.
A full equality impact assessment will allow appropriate account to be taken of the particular experiences and needs of many vulnerable workers and could result in extra evidence in support of the proposed changes. It should consider levels of understanding of current schemes amongst groups such as migrant workers, and should measure the potential positive benefits of the proposed changes to these groups, along with any potential loss of earnings both in the immediate term, and in the longer term through pension entitlement. 
We are concerned about the current version of the equality impact assessment. Some statistics on gender are presented but there appears to have been no gathering of evidence on the other equality strands. There is no indication that qualitative evidence has been sought or that the views of people with protected characteristics or the views of their organisations have been proactively sought. 
As the government is aware, a new public sector equality duty, as set out in the Equality Act 2010, will come into force in England and in Scotland from April 2011, and in Wales in Spring/Summer 2011. The duty will cover all the protected grounds: age, disability, gender, gender reassignment, pregnancy and maternity, race, religion and belief and sexual orientation. In anticipation of this new duty, any equality impact assessment should seek to identify impacts on all of the equality groups which will be covered and in particular identify any gaps in the evidence base so that these can be remedied in time for April 2011.
Under the current duties, public organisations are under a legal duty to consult with BME groups and should do so for other protected groups to ensure the robustness of the EIA. We recommend that the next assessment screens the policy to identify which aspects are particularly relevant to equality. A scoping exercise should then be conducted, trying to identify possible impacts covering every aspect of the general duties in each of the current three equality duties. This includes any possibility that the policy might have adverse impacts or opportunities to promote equality. In addition, areas where there are evidence gaps should be identified and highlighted. This may mean the government will need to commission research or to create focus groups to bridge those evidence gaps.
An equality impact assessment should try to consider every aspect of the existing general duties. In brief these are:

The Race Equality Duty

1. eliminate unlawful racial discrimination
2. promote equality of opportunity
3. promote good relations between people of different racial groups


The Disability Equality Duty

1. promote equality of opportunity between disabled persons and other persons

2. eliminate discrimination that is unlawful under the Act

3. eliminate harassment of disabled persons that is related to their disabilities

4. promote positive attitudes towards disabled persons

5. encourage participation by disabled persons in public life
6. take steps to take account of disabled persons’ disabilities, even where that involves treating disabled persons more favourably than other persons 


The Gender Equality Duty

1. to eliminate unlawful sex discrimination and harassment – including for transsexual people

2. to promote equality of opportunity between men and women

We therefore recommend a further review of evidence within a full equality impact assessment, in order to provide strong arguments about the potential advantages and drawbacks of the proposed changes. Below we provide some evidence that could be used as part of this process. 
Findings from our inquiry into the meat and poultry processing sector
In responding to this consultation we have drawn on our knowledge as the regulatory body responsible for equality, human rights and good relations in the workplace, and below we include some of the findings of our formal inquiry into the meat and poultry processing sector, conducted using our powers under section 16 of the Equality Act 2006. The inquiry was launched in March 2010. 

The evidence base of the inquiry included:

· Written evidence

Over 150 written responses to a ‘call for evidence’, 120 of which were from individual workers. Three quarters of the workers’ responses were in languages other than English, half being in Polish. We also obtained written evidence from supermarkets, unions, industry representative bodies, regulators, and government departments.
· Worker interviews

We conducted 140 face-to-face interviews with meat processing workers working at or around the NMW in 15 different locations across England and Wales. 120 of these were migrant workers. Over 2,000 pages of verbatim transcripts of interviews were analysed using qualitative analysis software.

· Surveys of meat processing firms and agencies

The research agency GfK NOP conducted and analysed two in-depth online surveys on behalf of the Commission. We received 190 responses from meat and poultry processing firms and 131 responses from work agencies supplying labour to this sector.

· Case studies

We conducted in-depth studies of seven organisations – both processing firms and work agencies – which were recognised as displaying good practice in terms of recruitment, employment, equality and integration. We interviewed a further 50 managers and staff involved in production at various levels of seniority, and examined documentation the firms supplied.

· Stakeholder interviews

Interviews were also held with a range of stakeholders; from police officers to advice-giving agencies, and other groups who represent the interests of migrant and/or agency workers.


The findings of the formal inquiry support the proposed action outlined in the consultation document. We have a number of concerns around the operation of travel and subsistence schemes based on evidence submitted to our inquiry. These include:
1. Lack of understanding and informed choice on the impact of travel and subsistence salary sacrifice schemes on access to earnings-related contributory benefits; particularly amongst vulnerable and migrant workers
2. The adverse impact of travel and subsistence salary sacrifice schemes on fair competition between agencies.

Lack of understanding and informed choice 

A significant proportion of agency workers in the meat and poultry processing sector are migrant workers. Across England and Wales around 70 per cent of workers supplied by work agencies to meat and poultry processing firms are migrant workers. However, some large agencies indicated that a far higher proportion of the staff that they placed into the industry, around 95%, were migrant workers. 
Our formal inquiry found that the problems and vulnerability faced by agency workers was substantially increased by migrant status. We concur with the view expressed in the consultation document that “often workers have little choice about participating in travel expenses schemes”.
 
Our inquiry found that many agencies do not make sure that workers whose first language is not English understand the documents they give to them. And only one in eight agencies translate key employment documents. We found that workers who did not have a copy of their employment documents, or did not understand it, were confused about their rights and also what rights, such as deductions from wages, they had signed away to the agency.
Despite the fact that over one third of the migrant workers we interviewed did not understand the contents of the documentation their agency had given to them, they felt under pressure to sign any documents they were given by the agency. They were aware that they would not be offered work until the registration process was complete and therefore signed all documentation without question. Some had asked family, friends or local advice agencies to translate it for them afterwards, but none had refused to sign it beforehand. 
No agency workers that we interviewed were aware of their employment status; whether they were working under a contract for services or an employment contract with their agency. Many did not even appear to understand the question although it was clearly phrased and explained. 
A number of the agencies that we interviewed were of the view that very few migrant workers would fully understand the implications of participating in a travel and subsistence salary sacrifice scheme and thought that this added unnecessary complications. 
Quote from agencies submitting evidence to the inquiry 

Why give them a load more paperwork to sign when you need to keep it as simple as possible?

Manager of recruitment agency 

Evidence of difficulties around informed choice was supported by information provided to the inquiry by the HMRC:

The interaction of tax, National Insurance, National Minimum Wage and employment legislation is complex and not easily understood by the layman, more so if English is not the person’s first language. It is unlikely that most workers engaged by umbrella companies or employment businesses operating business models involving expenses and salary sacrifice arrangements understand the implications of these arrangements.

Written evidence to the inquiry from HMRC

Although we did not ask workers directly if they participated in a travel and subsistence salary sacrifice scheme it seems unlikely that workers understand this complex area and the implications for their access to earnings-related contributory benefits in the medium to long term given:

· the inability of 1/3 of the migrant workers to understand any of the key documentation given to them by their agency
· the general confusion regarding employment status, rights and entitlements

· the absence of evidence of careful explanation in the worker’s first language and accompanying translated documentation on this issue  
Based on the evidence gathered during the inquiry we would therefore agree with the assertion in the consultation document that “in practice, workers may have little choice about participating in travel and subsistence schemes and they may not appreciate that they are able to opt out of these arrangements.”

Adverse impact of schemes on fair competition between agencies
Some recruitment agencies responding to our survey and in interviews raised the issue of what they perceived as abuse of travel and expenses dispensations by umbrella companies and employment agencies supplying staff at or around the NMW to the meat and poultry processing sectors. The objections of agencies to these travel and expenses schemes centred around a number of areas, including:

· Allegations that agency workers earning an hourly rate around the minimum wage had their wages taken below the level of the minimum wage by the charge levied by the umbrella company for processing their wages, coupled with frustration at perceived inaction by regulatory bodies on this issue. 
· The allegedly spurious nature of the expenses claimed by agencies and umbrella companies on behalf of workers operating at or near the NMW in the meat and poultry processing industry. 
· A perception that such schemes amounted to exploitation of workers and were therefore unethical. 
· Undermining of fair competition.
Quote from an agency submitting evidence to the inquiry 

We’ve got payslips to prove that people on £5.73 [minimum wage at that point] are paying £22 a week to umbrella companies to process the wages and yet that sneaks through the HMRC net for coming below the minimum because they choose to ignore it.  

Interview with a branch manager in a recruitment agency

Please see page 16 of our inquiry report for a sample payslip showing deductions made by an umbrella company.
 

Although individual workers usually experience a small financial benefit through these schemes, some agencies submitting evidence on this issue were clear in their view that the schemes that they were aware of were not being operated for the worker’s benefit but rather as means of the agency profiting through avoiding payment of tax and National Insurance (NI). 

Quotes from agencies submitting evidence to the inquiry 

Yes, we have looked at that, and we are not doing it. It is as simple as that.... we looked at that, and decided that it was unethical, and we haven’t gone any further with [it]

Branch manager of a recruitment agency 

Ethically, it stinks and we say that legally it stinks ...  And we could copy them... but frankly it stinks and we’re not going to do it.  

Director of a recruitment agency
Some agencies stated that firms using travel and subsistence expenses schemes for workers paid at or near the NMW benefited significantly from this. 
There’s a black hole that our professional body has estimated, of anything between £3 million and £5 million a week in lost National Insurance. I get emails from umbrella companies three times a day. If I took the 350 people that we have got working across our branches to an umbrella company, I would save myself £150,000 a week in employer’s National Insurance...I choose not to but that’s a helluva temptation in today’s climate.

Interview with manager in a recruitment agency 

We were told that due to the savings that firms using this scheme made from not paying tax and NI they were able to significantly undercut firms that did not operate such a scheme and paid full tax and NI contributions for their workers. 

Some of our major competitors... every one of its temps, even on minimum wage are on the travel and subsistence scheme [they] are running probably a margin of about £1 extra [per hour] because of the lower NI [National Insurance].....But what really annoys me... it isn’t a level playing field.

Interview with director of a recruitment company

In our survey we asked agencies about their experience of competition. Almost two thirds (63%) of agencies reported being undercut by a competitor in a way that adversely affects their ability to provide labour. Around one third said that this happens most or all of the time. Evidence from our inquiry suggests that undermining of fair competition between agencies may contribute to a ‘race to the bottom’:
· Encouraging businesses to flout regulations in what is a low-skill, low-margin sector. 

· Reducing business incentives to properly invest in the proper provision of personal protective equipment and training, with potentially adverse effects on the health, safety and well-being of workers.

Of real concern to us was the finding that over  two thirds (67%) of the firms that reported being undercut stated that their competitors supplied workers to businesses at rates less than that of the Gangmasters Licensing Authority (GLA) Indicative Charge Rates. These firms supply staff in all parts of England and Wales indicating that the problem occurs across the two countries. 
The GLA Indicative Charge Rate is the minimum feasible rate that an agency or labour provider would be likely to charge to meet legal obligations relating to employment of workers such as holiday pay and national insurance contributions. The Indicative Charge Rate does not including management fees or profit for the recruitment agency.
As the GLA states that “it is highly likely that any company supplying workers at less than this rate will be cutting corners either at the expense of the workers or by evading tax”.

David Camp, Director of the Association of Labour Providers has publicly highlighted the impact of paying less than the GLA Indicative Charge Rates:
"If a charge rate offered by a labour provider looks too good to be true, that's because it almost certainly is! Unrealistically low charge rates inevitably means either worker exploitation or tax evasion and probably means both. Labour users must pay a fair charge rate to labour providers that allows labour providers to meet their legal obligations with regard to pay, holidays and tax and enables them to earn a reasonable and sustainable operating margin. Charge rates have been cut too far and this encourages malpractice.

The agencies that reported competitors supplying workers to businesses at rates less than that of the Gangmasters Licensing Authority (GLA) Indicative Charge Rates were spread relatively evenly across all regions of England and Wales indicating that this is an issue that is not limited to any one area. Recruitment agencies of all sizes from one recruitment consultant to those employing more than 50 consultants reported being undercut in this way. 

We were told that those agencies using travel and subsistence schemes were able to charge less than the indicative rate, therefore muddying the waters around this useful indication of compliance with legal obligations. Undercutting GLA indicative rate leads to pressure on other agencies to take a similar approach and charge less than GLA Indicative Charge Rate.
Around one third (32%) of recruitment agencies that responded to our survey stated that they had experienced clients wanting them to provide workers at rates below the GLA indicative charge rate. Around one in six firms (16%) said that this happened to them most or all of the time. Again, these firms were distributed across England and Wales. Interviews with recruitment professionals revealed that the practice of some agencies, including some operating travel and subsistence schemes, led labour users to believe that workers could be supplied at less than the GLA charge rates, resulting in real pressure on agencies and labour providers who did not operate such schemes. 
When a client... rings me and says to keep the business you’ve got to reduce your charge rate or I’m going to give it to somebody else I’m then under pressure. But when I look at the charge rate that this lot is quoting and it’s ... a big agency … who must be aware of the indicative rates …something’s wrong, you know. This is a rate that they’ve quoted that is below the indicative charge rate.

Senior Manager- recruitment agency Midlands
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