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A. Introduction
A.1 The Equality and Human Rights Commission (the Commission) is working to promote fairness, eliminate discrimination, reduce inequality, protect human rights and build good relations between communities. The Commission is a non-departmental public body established under the Equality Act 2006 – accountable for its use of public funds, but independent of Government. The Commission has responsibilities in seven areas of equality: age, disability, gender, gender identity, race, religion or belief, sexual orientation, as well as human rights. 
A.2 In considering age within the Equality Bill the Commission has had regard to the following guiding principles:

1. The Commission is strongly supportive of the Equality Bill, and warmly welcomes the Government’s decision to outlaw age discrimination in access to services and public functions. 


2. We seek a Bill which can meet the challenges of the current period – not unduly onerous but nonetheless effective, reflecting different patterns of working, producing real change in outcomes without undue bureaucracy, understanding the nature of systemic disadvantage.

3. As a general rule, we seek equal protection for all protected groups save where there is good reason to do otherwise.


4. We do not agree with any regression.


5. We seek a framework which embeds equality into all aspects of public life, not just obtuse corners of law.


6. We wish to ensure that the Bill reflects the asymmetric nature of disability legislation, and recognise that achieving equality does not require the same provision for all groups.
 

7. The Commission seeks the customisation of the Bill, to ensure the law is fair regardless of where people live in Britain.
A.3 We are pleased to support the Government’s lead on age, which has placed the UK well ahead of other European states, and would like to see the extension of protection on grounds of age carried forward with greater confidence than is suggested by the proposals set out in the consultation paper. We are especially concerned at the apparent lack of confidence in dealing with the question of exceptions and thus with the way in which the test of objective justification is interpreted, and we will return to this at various points in our submission. 

A.4 We welcome also the policy direction signalled by the DWP’s strategy document Building a society for all ages, and the approach to tackling ageism and age discrimination taken there. We note that the approach in the GEO’s present consultation paper appears to run counter to the policy direction signalled by the DWP. 
A.5 Any exceptions to the prohibition on age discrimination in access to services and public functions should, in our view, meet the requirements of the objective justification test, and we consider that all such exceptions (for example concessionary bus passes for older people) should be scrutinised so as to ensure (as would most certainly be the case with travel concessions) that they are a proportionate means of achieving a legitimate aim.  However, we offer the observation that in setting age thresholds it is important to have regard to the need for fairness between generations.  There may be a case for aligning the qualifying age for justifiable concessions with the State Pension Age.  We return to this point in Paragraph 15.7 below.
A.6 This approach is consistent with existing principles of discrimination law in both domestic legislation and under EU Equality directives. It is also consistent with human rights principles.  Promoting its understanding through Commission guidance and example would, in our view, overcome many of the difficulties anticipated in the consultation questions. Such guidance should counter the risk, envisaged by the consultation paper, of service providers standardising services across all age groups or withdrawing age-appropriate services for fear of litigation.
A.7 At the risk of repetition, but in the expectation that stakeholders may read only those parts of our submission relevant to their areas of interest, we will set out our views on objective justification wherever this is relevant.
A.8 In so far as the timetable for implementation is concerned, we recognise the need for business and the public and third sectors to have time to prepare, but we are also keen to ensure that the prohibition of discrimination is brought into effect within a reasonable period of time. We understand that the GEO has asked for Commission guidance on age matters to be ready by April 2012, and we are content to endorse this as the implementation date. We consider that 2012 allows sufficient preparation time, but that a date any later than this would result in a loss of momentum and would call into question the commitment to make the changes signalled in the Bill.  
Health and social care

	Question 1:    What timetable should be set for implementation of the provisions in health and adult social care?



1.1 As stated in the introduction, we recognise the need for service providers, including those in health and social care, to have time to prepare, but we are also anxious that the hugely beneficial changes signalled by the Bill should take effect sooner rather than later. We consider that full implementation could be achieved by 2012, thereby allowing a three year lead in period, and we note that 2012 is the date sought by the majority of respondents to the Department of Health’s own review. We urge the Government to secure this timetable by a provision on the face of the Bill.
	Question 2:    What services and practices in health and social care that differentiate on the basis of age in a positive and fair way should be retained?



2.1 Clause 13 of Equality Bill confirms the long established legal principle that direct discrimination cannot be justified, but, in recognition of the fact that society accepts certain age-based rules and practices, Clause 13(2) permits direct discrimination on grounds of age provided the treatment is a proportionate means of achieving a legitimate aim – i.e. such treatment meets the ‘objective justification’ test.  The current draft of the EU Directive on equal treatment in goods and services, which is expected to apply to health and social care, also defines lawful age discrimination by reference to an objective justification test. 
2.2 There is a growing body of case law, including from the European Court of Justice, clarifying the meaning of objective justification in relation to age-based rules in employment and training
 and the Government Equalities Office’s own consultation paper provides a clear explanation of the test
. This legal guidance can quite easily be read across into the field of goods and services and with the backing of the statutory Codes of Practice and non-statutory guidance that will be produced by the Commission, health and social care providers should be confident of being able to apply the test correctly; however, it will be important to ensure that age-based rules and practices are justified by relevant, robust and up to date evidence.  Ideally, such evidence should be publicly available and rigorously scrutinised to make sure it is not tainted by ageist assumptions and stereotypes.  
2.3 The Bill sets out a general prohibition against discrimination in services and public functions (including on grounds of age) in Clause 27.   Clause 190 contains Order-making powers, allowing a Minister to make exceptions to the general prohibition of age discrimination.  These powers could be used to make lawful any conduct or practice, or things done for particular purposes or under particular arrangements that would otherwise discriminate on grounds of age.   However, in the Commission’s view, these Order-making powers are too broad and we are calling for Clause 190 to be qualified, so as to ensure that exceptions can only be introduced if they can be objectively justified as a proportionate means of achieving a legitimate aim.
2.4 The Bill also contains a provision in Clause 152 that allows the use of proportionate positive action measures to alleviate disadvantage by persons who share a ‘protected characteristic’, including age.  The Bill’s Explanatory Notes state [at paragraph 499] that this provision will ‘. . . . allow measures to be targeted to particular groups, including . . . . health services to address their needs.’  There will be no obligation on service providers to use positive action and in practice Clause 152 might be used more frequently in relation to grounds other than age (on grounds of ethnicity, for example), because – uniquely – the legislation will permit direct discrimination on age grounds to be justified.  
2.5 In relation to age-based rules and practices in the field of health and social care, the Commission does not believe that it is either necessary or desirable to create an exhaustive list of exceptions. Such an approach would run the risk of being inflexible, and unable to respond to developments such as medical advances or demographic change.  It might also have a negative impact on innovation: for example, out of concern lest a new approach was not covered by an exception,  health and social care service providers might be discouraged from developing innovative age-specific services that would in practice be objectively justifiable. 

2.6 The review currently being carried out by the Department of Health under the leadership of Sir Ian Carruthers and Jan Ormondroyd may well establish that the greater majority of age-based services and practices can be shown by relevant and up-to-date evidence to qualify as a proportionate means of achieving a legitimate aim, or qualify under the positive action provisions.  Consequently there would be no need for express exceptions. 
2.7 In the Commission’s view the following are examples of measures that would be found to be lawful:

· preventing or addressing disadvantage through proportionate measures such health outreach services for older people in Gypsy and Traveller communities. 

· protecting the health, safety and welfare of people within certain age bands or groups  through proportionate measures such as free prescriptions and eyesight tests for people aged over 60; flu jabs for older people; stroke services; Partnerships for Older People Projects; teenage pregnancy services; and social care services for young people in transition from child to adulthood.

	Question 3:    What actions need to be taken to tackle age discrimination within health and social care, and by whom?



3.1 The health and social care system will need to embed the age equality duty into core business - from leadership and policy development, to commissioning, service delivery and compliance.  To achieve this goal, organisations will need to adopt a pro-active, problem-solving approach which seeks to tackle age discrimination and ageist attitudes across the spectrum.  As set out in our submission to the Department of Health’s own review
, the Commission recommends two key steps. 
1. To aid strategic development and make demonstrable progress as quickly as possible, the Commission suggests:  the preparation of annual action plans; the establishment of mechanisms to involve people from all ages; gather and analyse information and intelligence to support decision making; and assess the impact of policies (also proposed) practices, and action plans.  This approach would be consistent with the implementation of other equality duties.  
2. To focus action, the Commission believes there are a number of key areas that require urgent review to address age discrimination.  These include: 
The Department of Health and the NHS
· As the Department of Health acknowledged in 2006, deep-seated negative cultural attitudes towards older people are at the root of failure to provide decent services for them
. The NHS needs to address the ageist attitudes which lead to a lack of respect for the dignity and privacy of older people.
· The NHS needs to review the design of existing services to help deliver equitable outcomes for people with different needs over the life course.  Priorities should include: addressing the long waiting times for services used predominantly by older people, such as chiropody, hearing aids and wheelchairs; enhancing the availability and effectiveness of rehabilitation services and community services designed to keep older people independent; and addressing the negative impact on both the under 18s and the over 65s of age-specific mental health services. 
· The NHS needs to review those treatment decisions that cause older people to face explicit age discrimination.  Priorities should cover: access to breast cancer screening for women over 70 years; older people’s access to cholesterol lowering treatments recommended for the secondary prevention of stroke; and older people’s access to heart health services including referral to a cardiologist, angiogram or a heart stress test.  
· The Department of Health should review guidance on charging for community care and set out a timetable for the removal of age differentiation in earnings and income disregards. Currently, earned income is disregarded in the financial means test for calculating charges, but income from pensions is included. 

The Care Quality Commission
· The Care Quality Commission should review inspection protocols to ensure that any age-based differences in service quality or outcome criteria are removed unless these can be objectively justified as a proportionate means of achieving a legitimate aim – for example, that there is a clear medical benefit to be gained from keeping such variations. Current National Care Standards place a premium on younger adults being supported to participate in work or social activities, yet there are no equivalent expectations for people over 65, despite the proposed review of the default retirement age.
Local authorities
· Local authorities should review hourly payment rates for services to ensure these are calculated on the basis of assessed needs. Some councils reduce the approved hourly rate of pay for personal assistants for any disabled person who reaches the age of 65. As this is already out of line with existing guidance there can be no case for arguing that it could be justified.
· Local authorities should review take up rates, assessments and eligibility criteria for direct payments and devise action plans to address low take up amongst older people – particularly older people from BME communities - and young adults in transition to bring these in line with rates for other client groups.
· Local Authorities should review policies of restricting care services to those with the greatest needs, as this reduces the likelihood of preventative services being accessed, thereby creating unfairness and higher costs. People diagnosed with dementia are only entitled to social care which is discriminatory.
  Joint action

· Eligibility criteria should be reviewed in line with the existing National Service Framework for Older People, which states that: ‘Social care services will not use age in their eligibility criteria or policies, to restrict access to available services.’  

· Local authorities and Primary Care Trusts should use existing commissioning and procurement tools to assess the health and well-being of their whole local populations. Joint Strategic Needs Assessments should include analysis of any age related inequalities and plans for addressing these should be included in Local Area Agreements. The Care Quality and Audit Commissions should monitor this through the Comprehensive Area Assessment from Autumn 2009.  

· Joint Strategic Needs Assessments and Local Area Agreements should, in particular, address known gaps in service provision that are likely to affect older people disproportionately, especially those on low incomes. These include transport, podiatry and dental care.  Older people who live in rural areas are also less likely to have access to a good range of services than those living in more urban areas. 

· The Government and Independent Living Fund Trustees should review eligibility criteria for the Independent Living Fund and agree a timetable for removing the cut-off at age 65.

· Health and social care organisations need to renew efforts to consult local people on aligning services with the dignity and respect agendas.

· Health and social care organisations need to review actions to raise levels of awareness of the mental health needs of both younger and older people and to improve proper diagnosis in primary care and in acute hospitals, as well as variable quality and availability of the full range of services. Commissioning bodies should also review local service structures to ensure that demarcation lines and service specific eligibility criteria do not result in unnecessary or undesirable age differentiation in local provision.

· Health and social care organisations need to review access to advocacy to older and younger people who are at risk of being placed in particularly vulnerable situations. 
3.2 A clear implementation timetable for full implementation by 2012 is needed to concentrate the efforts of health and adult social care organisations; they should be supported and encouraged to age-proof services and adopt age equality priorities for action well ahead of the change in the law.  

B Financial services
B1 It may be helpful to preface our response to this section with our general approach to the extension of protection against discrimination on grounds of age in the provision of financial products and services. 
B2 The Commission does not want to stop financial service providers making fair commercial decisions, but equally, we do not want these to be based on arbitrary assumptions about age. We believe that financial service providers have been slow to recognise the degree of distress and indeed insult felt by people, both older and younger, who are refused financial services on grounds of their age.  The experience will be especially poignant for older people, who will have become accustomed to purchasing such products, and who will find it difficult to understand why the goalposts have been moved simply because of their age.
B3 In order to ensure that the system works for consumers, individuals must be able to have confidence in the prices they are charged, and that they are able to access appropriate products. This in turn will require a greater openness about how pricing regimes and risk based underwriting and actuarial variations are arrived at, and how companies decide on the appropriateness of the product, but it also implies an effective means of challenging discrimination if and when this occurs. The role of the Financial Ombudsman could be adapted to provide for this, but it will be important to allow, as is the case now, for matters to be heard before a Court as an alternative. The early years of protection against discrimination will inevitably see legal challenges brought, as the practical application of objective justification is tested out.

B4 A wide range of people and organisations – financial advisers and financial services media, for example, as well as financial service providers, both individually and collectively – have a role to play in ensuring that discrimination on grounds of age is eliminated. The FSA’s Treating Customers Fairly
 initiative provides a sound foundation on which to build, and we commend the emphasis therein on training and targeted communications and on senior management commitment as essential to effective front-line dealings with customers.

B5 We have no objection to age-targeted marketing, and indeed, we believe that intelligent marketing can help to re-frame the industry’s perception of its client groups in the way envisaged by the legislative proposals and promote greater transparency of evidence. Businesses are entitled to focus advertising on segments of the population, but always provided that people outside the target age range are not excluded – or led to believe that they would be excluded – from buying the products or services involved. We are sure that increasing longevity and differential life experiences of  successive cohorts will of itself produce changes in client needs and expectations and hence in the way in which the industry designs and markets its products. We look forward to working with the industry to help them meet the challenges and opportunities ahead.

	Question 4:    Which of the following high levels options do you prefer, and why:  Option 1 (strict implementation of the ban on age discrimination, with no specific exception), Option 2 (a tailored specific exception allowing age to be used provided that it is proportionate to risk and costs) or Option 3 (a wide specific exception, which would mean that all current practices could continue)?  Please state your reasons.



Please place a cross in the appropriate box

	Option 1
	
	Option 2
	X
	Option 3
	
	None of them
	


4.1 The Commission favours a refinement of Option 2. We agree that any age-based differences in treatment in respect of financial services should be a proportionate response to increased risk or costs and should be based on evidence. We use the word ‘proportionate’ in the legal sense, that is the service provider should use the least discriminatory option in achieving a legitimate (that is, non-discriminatory) aim. Evidence could include actuarial or statistical data, or other bona fide evidence on which it is reasonable to rely. Such data should be available to the public and be regularly updated. Consumer friendly education and awareness of how insurance premiums are calculated and credit risks assessed will also need to be provided so as to enable people to understand how different factors affect the risk they represent.

4.2 Where we differ from what is proposed under option 2 is in our opposition to signposting, and we look at this in response to question 12.
	Question 5:    Do you believe that the following is an adequate description of what might be acceptable evidence:  “acceptable evidence should be about a risk identified by actuarial, statistical, medical or other information relating to the person’s age.  It should include public or private empirical, actuarial, statistical, qualitative research or other material or data, and evidence of costs, including but not limited to administrative or operating costs.  It could be from UK or international sources, based on industry-wide data, firm-specific data or the experience of another firm, provided that it was relevant, accurate and from a source upon which it was reasonable to rely”?  Please state your reasons and if there are other factors that should be included or whether some elements should be removed.



Please place a cross in the appropriate box

	Strongly agree
	
	Agree
	X
	Neutral
	
	Disagree
	
	Strongly disagree
	


5.1 The Commission agrees that acceptable evidence should be defined relatively widely, but the key question is not what the evidence should be, but whether the evidence cited in particular circumstances fulfils the requirements of the test of objective justification. 

5.2 It will be important therefore to ensure that the description of what might constitute acceptable evidence does not lead into an assumption that all of the evidence within the categories listed will always support objective justification. It will also be important to ensure the data is up to date, so that it reflects changes in different cohorts. One example would be risks relating to older drivers, which may reduce due to changes in driving habits/experience, or to technological advances; a second example would be longevity risks changing over time. It is not anticipated that there will be a defined list of acceptable data; we understand that different companies will use different sources of data to price similar products, in particular data that relates more specifically to their consumer profile or area of expertise. What the Commission is looking for is a legislative framework that gets the financial services industry to look beyond age to the underlying factors that really affect risk, and gives quotes based on that actual (as opposed to assumed) risk.
5.3 The Commission is also looking for greater transparency in the use of evidence, and for financial institutions to make out a clear association between commercial factors and the data relied 
upon. By demonstrating the nature of the assumptions their proportionality can be assessed objectively and any assumptions based purely on age would be less likely to be put in place. 
	Question 6:    Do you think that age based pricing should not require strict mathematical proportionality?



Please place a cross in the appropriate box

	Yes
	
	No
	
	Not sure
	X


6.1 The question is not ‘should there be strict mathematical proportionality’ (although for the avoidance of doubt we will make clear that we are not seeking strict mathematical proportionality of evidenced risk and premium), but ‘what is the legal definition of proportionality?’ and thus, can differences in premia be shown to be a proportionate response to increased risk as evidenced by the data? 

6.2 We appreciate that pricing is a matter of commercial sensitivity and that to expect strict mathematical proportionality would be unreasonable. We also understand that there will need to be a certain amount of tolerance for individual companies to differentiate from direct proportionality to published data, for example due to the demographic profile of their consumers, or other commercial factors, such as administrative costs.

6.3 The Commission hopes that in the long run the market, especially for short-term services such as travel or motor insurance, will become more responsive to changing demographics and changes in behaviour due to increased longevity and changing life experiences. If age discrimination is to be overcome then it is important that the system works for consumers, and in our view this means ensuring that financial service providers enable individuals to understand and have confidence in the price that they are being charged for the product, and that they can challenge any unlawful use of their age, and we have looked at this in our response to question 4, where we have set out our general approach to the extension of protection against discrimination on grounds of age in the provision of financial products and services. 
	Question 7:    To what extent do you think that commercial considerations should be allowed to be taken into account in financial services provision and which factors should be permitted?



Please place a cross in the appropriate box

	Should be allowed very widely
	
	Should be used widely
	
	Just used where appropriate
	X
	Should be Controlled
	
	Should not be allowed
	


7.1 The extent to which commercial considerations can be taken into account will be determined by the application of the objective justification test. In particular, costs, while a factor to be taken into account, does not amount to grounds for continuing to discriminate.

7. 2 We appreciate that commercial factors have to be taken into account, but these should not (if there is a prohibition of refusal to quote on grounds of age) lead to exponentially high prices for some categories of customer, as a way round any ‘refusal to quote’ restrictions. What we are looking for is legislation that gets the financial services industry to look beyond age to the underlying factors that really affect risk, and gives quotes based on that actual (as opposed to assumed) risk, and produces a genuinely competitive marketplace for all consumers to chose providers from. 
	Question 8:    Do you think restrictions should be placed on the use of age bands within financial services provision?  If so, please state your reasons, with examples where relevant.



Please place a cross in the appropriate box

	Yes
	X
	No
	
	Not sure
	


8.1 We appreciate the advantages age bands give in distribution of certain products such as travel insurance, enabling them to be sold in supermarkets and other high street outlets, thereby increasing uptake. However, we are concerned that age bands as currently applied create large step changes in price when an individual hits certain age categories. These are perceived as unfair by consumers, but more importantly, they can have an excessively detrimental effect on older clients on a fixed income and the Commission would therefore like to see the removal of wide age bands that create these large jumps in pricing. We see no reason why narrower age bands should not be used. 

	Question 9:    What are your views on the advantages and disadvantages of narrowing age bands?  What size should the age bands be (eg. 1 year, 2 years, 3 years, 4 years, 5 years)?  Where risks are broadly similar, is a wider age band reasonable?  How could firms justify a particular banding structure?



Please place a cross in the appropriate box

	1 year


	X
	2 years
	
	3 years
	
	4 years
	
	5 years
	
	Other
	


9.1 As we have said in answer to questions 8, we see no reason why narrower age bands could not be used, in particular over age periods where risk changes more rapidly producing large step changes.  From the point of view of the consumer, one year age bands would be preferable and while this may be, at least initially, more costly to administer, such tapering would, in the Commission’s view, provide the surest means of achieving equality. Where there is data to show that the risks are broadly similar across a wider age band then use of a wider age band may be appropriate, so long as this does not produce a disproportionate step change in price between one band and the next.  For example, the data could show no significant increase in risk for travel insurance between age 45-50, and this may therefore be an appropriate age band, but it should not mean a significant jump in price at age 50. 
	Question 10:    Do you think that firms should be able to continue to set minimum and maximum age limits for products – quoting only to people within those age limits?  Please state your reasons why with examples where relevant.



Please place a cross in the appropriate box

	Yes
	
	No
	X
	Neutral
	
	Not sure
	


10.1 The Commission is strongly opposed to minimum and maximum age limits at entrance and exit to insurance products, or other financial products. As we stated in our preface to this section, we consider that financial service providers have been slow to recognise the degree of distress felt by people who are refused financial services on grounds of their age, and it surely must be this kind of outright refusal that the Bill seeks to do away with.
10.2 We also consider that age limits do not sit well with the Financial Services Authority’s Treating Customers Fairly guidelines, which include:

Outcome 1: Consumers can be confident that they are dealing with firms where the fair treatment of customers is central to the corporate culture

Outcome 2: Products and services marketed and sold in the retail market are designed to meet the needs of identified consumer groups and are targeted accordingly

Outcome 3: Where consumers receive advice, the advice is suitable and takes account of their circumstances
.
10.3 It may be that a presumption of risk based on age-related circumstances, rather than preference, would provide the individualised assessment of risk which we would like to see. For example, if a service provider is assessing whether an individual could pay back a loan as they reach retirement, this assessment should be based, not on the age of retirement, but on the client’s current and anticipated future income, with the client having to produce evidence of their future pension income to support this. Obviously, where an individual cannot demonstrate their likely future income, or this is not sufficient to pay back the loan, then the customer should not be sold that loan.
	Question 11:    Should age-related special offers, such as age-related saver accounts and marketing still be permitted?  Please state the reasons for your answer.



Please place a cross in the appropriate box

	Yes
	X
	No
	
	Not sure
	


11.1 As we explained in our preface the Commission has no objection to age-targeted marketing, and indeed, we believe that intelligent marketing can both help to re-frame the industry’s perception of its client groups in the way envisaged by the legislative proposals and promote greater transparency of evidence. We recognise the usefulness of age related special offers as a marketing tool whereby age is used as a proxy to judge whether someone will engage in a desired behaviour. An example would be a ‘silver saver’ account marketed to attract the over 50s, who are seen as having a large amount of money to invest, with little need for frequent withdrawals, and can therefore  be offered a higher rate of interest. The Government have said that these accounts will be protected, and we agree that where such accounts are based on genuine need they could be objectively justified as a proportionate means of achieving a legitimate aim.
11.2 The Commission does however draw a distinction between making age-related special offers and restricting benefits to certain groups of people. Using the ‘silver saver’ example above, it does not seem fair that a 49 year old with the same sum of money to invest for a period of time and no need for frequent withdrawals should not reap the same return on their investment as a 50 year old.  
11.3 We voiced a similar concern during the recent passage of the Saving Gateway Accounts Act. These accounts are likely to exclude older people as eligibility will be via working age benefits. It seems contradictory to introduce welcome measures such as the prohibition of age discrimination, or accounts for low earners, whilst continuing to allow practices that will potentially exclude certain groups of people on grounds of age. 

11.4 In light of this, the Commission agrees that products could be marketed at people in particular age groups, but with the caveat that people with similar needs in other age groups could also buy them if they wished to do so. 

	Question 12:    Do you think signposting and / or referrals would be helpful for customers looking for various financial services?  Which do you prefer?  How do you think such a system could best be set up?



Please place a cross in the appropriate box

	Yes
	
	No
	X
	Not sure
	


If you answered ‘Yes’, which do you prefer?

	Signposting


	
	Referrals
	
	Both
	


12.1 The Commission has a number of serious concerns about this option.

12.2 First, the fact that it would not be considered an appropriate or acceptable solution for other protected grounds, immediately gives rise to the supposition that people of a specific age – sometimes younger, but most often, older – will be offered a lesser service than that offered to other customers. We doubt that such a service would be effective or deliver real consumer choice.

12.3 Second, implicit in the notion of protecting people against discrimination on grounds of age is the principle that people should have equal access to a wide range of reputable service providers and not be forced to ‘go the extra mile’ in order to purchase the product they are seeking.
12.4 Third, we are concerned about the potential for misunderstanding - there is the possibility that consumers will misinterpret signposting for advice, which could result in them purchasing an unsuitable product, or failing to get a suitable product, for example they are told a provider will cover someone of their age, but then fail to get coverage because of some other factor such as pre-existing health condition, could lead the consumer to feel that they are unable to get coverage. Any signposting service would not be a simple diversion of consumers to alternative providers, as these more complex needs would have to be addressed. 
12.5 Last, we fear that signposting might well encourage adverse selection, with particular types of risk being consolidated within certain insurance providers rather than providers dealing with a wide risk pool. The problem might be exacerbated if providers use the introduction of legislation as an excuse to retreat further into age-segmented markets, focusing on narrower rather than wider pools.
12.6 For all of these reasons the Commission is opposed to signposting and referrals as the way forward. We want to see an a competitive market place, accessible to all, that enables individuals to access from the full range of providers, that are priced fairly to reflect the risks that the consumer represents. 
	Question 13:    Do you think a requirement to publish data at industry level would serve a useful purpose for consumers and/or the financial services industry?  Please state your reasons.  If yes, what sort of data would you like to see published?



Please place a cross in the appropriate box

	Yes
	
	No
	
	Neutral
	X
	Not sure
	


13.1 While the Commission agrees wholeheartedly with the concept of transparency, we think that the question is not whether a requirement to publish data at industry level would serve a useful purpose, but rather, what data would help financial service providers meet the objective justification test.

13.2 Individual consumers must be able to have confidence in the prices they are charged, and this means a greater openness about how pricing regimes are arrived at. Whether this will be achieved by a reliance on industry wide data will depend upon the circumstances and may well change over time. We understand, for example, that although women overall are at low risk of road accidents – and the motor insurance industry recognizes this – the current cohort of women widowed in their late fifties and sixties pose a higher than usual risk, not because of their age, but because of their relative inexperience in driving. Future cohorts of women, who will be more likely to have driven throughout their lives, may pose a much lower level of risk.

13.4 Transparency of data will also need to be accompanied by initiatives to improve financial capability, especially for clients with low financial literacy and numeracy, to help them navigate the market effectively. This could fit with initiatives such as the Financial Services Authority’s Money Made Clear service and related information provision. 
	Question 14:    Do you think that there is a better or alternative method of achieving greater transparency, to increase confidence that age is being used appropriately within financial services?



Please place a cross in the appropriate box

	Yes
	
	No
	
	Not sure
	


14.1 The Commission considers that while publication of data is essential, it is not enough, i.e. it is a necessary but not sufficient condition for protecting people against age discrimination. A wide range of people and organisations – the Financial Services Authority, Financial Ombudsman Service, financial advisers and financial services media, for example, as well as financial service providers, both individually and collectively – have a role to play in ensuring that discrimination on grounds of age is eliminated. The Financial Services Authority’s Treating Customers Fairly
 initiative provides a sound foundation on which to build, and we commend the emphasis therein on training and targeted communications and on senior management commitment as essential to effective front-line dealings with customers.

14. 2 There is also a need for an effective means of challenging discrimination if and when this occurs. The role of the Financial Ombudsman could be adapted to provide for this, especially given the technical complexities and commercial sensitivities that surround product pricing. But it will be important to allow, as is the case now, for matters to be heard before a Court as an alternative approach, or, if the complainant is dissatisfied with the Ombudsman’s recommendation. While the guidance being produced by the Commission and by bodies such as the Financial Services Authority will reduce the scope for litigation, it is likely that the early years of protection against discrimination will see legal challenges brought, as the practical application of objective justification is tested out
.

C Age based concessions and benefits

C.1 As for other age-based matters, the Commission’s broad position on all exceptions under the heading of concessions or benefits is that these should be objectively justified as a proportionate means of achieving a legitimate aim.
  Any exceptions to the prohibition on age discrimination in access to services and public functions should, in our view, meet the requirements of the objective justification test, and we consider that all such exceptions (for example concessionary bus passes for older people) should be scrutinised so as to ensure (as would most certainly be the case with travel concessions) that they are a proportionate means of achieving a legitimate aim. 
C.2 This approach is consistent with existing principles of discrimination law in both domestic legislation and under EU Equality directives. It is also consistent with human rights principles.  Promoting its understanding through Commission guidance and example would, in our view, overcome many of the difficulties anticipated in the consultation questions. Such guidance should counter the risk, envisaged by the consultation paper, of service providers standardising services across all age groups or withdrawing age-appropriate services for fear of litigation.
C.3 We have expressed concern in our briefings to the Commons Committee on the Bill that the wide-ranging Order-making powers under Clause 192 could be used to exempt age-based rules without any requirement to benchmark such exceptions against equality principles. In our view, all exceptions under this Clause should have to satisfy the objective justification test.  It is on the basis of this principle that we consider the various concessions in different service areas discussed in Chapter 5 of the consultation paper, but for the avoidance of doubt we wish to make it clear that we have no objection to age-targeted marketing by private sector providers. We believe that businesses are entitled to focus advertising on specific segments of the population, provided that people outside the target age range are not excluded – or led to believe that they would be excluded – from buying the products or services involved.

C.4 We consider that it is neither necessary nor desirable to attempt to create a comprehensive list of exceptions to the general principle of non-discrimination.  This approach would be inflexible and would prevent the new legislation from responding to social change over time – for example, developments in life expectancy.  Creating an extensive list of exceptions might also encourage an over-cautious approach by service providers, in the mistaken belief that age-based rules falling outside the list of exceptions are likely to be unlawful.  To this extent, exceptions may create legal confusion rather than legal certainty.  Furthermore, a long list of exceptions could give an impression of pulling back from the Government commitment to outlaw age discrimination in access to services and public functions. 

C.5 The Commission wholeheartedly supports the DWP’s strategy document, Building a society for all ages, in its recognition of the value of intergenerational projects and the importance of encouraging retired people and older workers to mix more with younger people to share skills and knowledge.  We particularly endorse the following statement:

‘. . . .  we need a major cultural shift, to build our vision of a society for all ages – where people are not defined by their age, and prejudice does not prevent us from fully harnessing the skills and experience of our older population.’

We would suggest that the Government Equalities Office’s approach to exceptions works against the policy direction signalled by the DWP’s strategy document, and may actually serve to entrench age segregation.

Other sectors
	Question 15:    Do you agree that age-based concessions and benefits should be allowed to continue; are there any particular concessions or benefits which you believe should or should not be allowed to continue?  Please state your reasons, with examples where relevant.



Please place a cross in the appropriate box

	Strongly agree
	
	Agree
	x
	Neutral
	
	Disagree
	
	Strongly disagree
	


15.1 The Commission agrees with the Government that a complete ban of age-based concessions would be inappropriate.  Within our society, age is frequently used as a proxy for need and rules that discriminate on grounds of age are not always unfair; were legislation to ignore this reality, it would bring negative consequences and undermine public support for the Equality Bill.  

15.2 Following the principled approach set out above, the Commission believes that many concessions are objectively justifiable.  It is possible that some should be covered by an exception that guarantees they can continue, although our view – for reasons outlined above – is that express exceptions should be kept to a minimum.  It would be preferable for most concessions to be scrutinised on a case by case basis under Clause 13(2) – which permits direct discrimination on grounds of age for treatment that is a proportionate means of achieving a legitimate aim. Promoting understanding of the objective justification test through Commission guidance and example would, in our view, overcome many of the anticipated difficulties.
Public sector concessions

15.3 As acknowledged by the consultation paper, the majority of public sector concessions would be permitted by the statutory authority exception under Clause 186 and Schedule 22 of the Bill.  In any event, we believe that most age-based concessions offered by public bodies would be easily justifiable as a proportionate means of achieving a legitimate aim.  However, it should be noted that the Commission will be pursuing an amendment to the Bill in the House of Lords that would only permit statutory authority exceptions to the extent that they fulfil the objective justification test.
15.4 To take some of the examples given in the consultation document, free off-peak bus travel, free TV licences for over 75s and the Winter Fuel Allowance would all be covered by the statutory authority exception.  The same applies to other well-established concessions such as free prescriptions and eye tests for the over 60s and free passports for the over 79s.  In any event the majority  (although probably not all) of these provisions can be objectively justified as a proportionate means of achieving a legitimate aim – they are acceptable measures designed, for example, to help older people remain in good health or to maintain healthy lifestyles; or to encourage them to remain active in their communities and avoid social isolation. 

15.5 Free swimming for those aged16 and under and for over 60s, together with reduced price leisure facilities, would not qualify for the statutory authority exception.  However, these concessions are consistent with local and central government policies to promote healthy lifestyles and reduce obesity in older and younger people, and would be seen as proportionate measures to achieve these legitimate aims.

15.6 The Impact Assessment attached to the consultation paper discusses further examples of concessions provided by non-departmental public bodies with a cultural focus, such as English Heritage and the Arts Council.  We accept that attracting people to historical buildings, museums, exhibitions and theatre has a potentially educational value and as such constitutes a legitimate aim.  However, it is important that the aim is achieved by proportionate means and age-based concessions – or age-based concessions alone – may not always be the most appropriate method.  To take one example, English Heritage states a legitimate wish to support equality of access to cultural institutions and to use our shared cultural and educational history to promote social cohesion.  Although age-based concessionary prices may have a part to play, so does marketing, and in our view it is strongly arguable that an alternative (or additional) approach might achieve equality of access more effectively – for example, having free access sessions open to everyone.   We note that the National Trust, for example, offers free access days to its properties, sometimes with accompanying free transport, thereby attracting a whole range of people who might otherwise be excluded for socio-economic reasons.
15.7 In order to demonstrate fairness, it is also important that the choice of target age groups is objectively justifiable.  We have concerns about the commonly used threshold of 60, which will become progressively disconnected from the State Pension Age (SPA) over the next few years.  For women the SPA will rise from 60 to 65 from 2010 to 2020, making it equal to that of men.  For both men and women, it will then increase from 65 to 68 between 2024 and 2046.  We would argue that the SPA is a more logical threshold for justifiable age-based concessions aimed at older people, as it generally marks a change in employment status and a drop in income. This view was supported by deliberative research conducted with older people by Age Concern and Help the Aged.

15.8 The Commission also wishes to place on record its disagreement with one argument put forward in the Impact Assessment in support of concessionary pricing which we consider to be not relevant to equality. In relation to English Heritage, it is suggested that cultural institutions contribute to the local economy because the footfall they deliver attracts business; reduced visits would damage the wider economy.  In the light of the alternative approaches suggested above, we wonder whether this is a reasonable economic analysis, but more importantly we do not think that it is relevant to justification of discriminatory treatment.

Private sector concessions

15.9 On the question of private sector concessions listed in the consultation document, the Commission would maintain that few if any of these can be objectively justified.  One notable exception is the price concessions that private sector transport providers may be required to offer under statutory provisions; these would be preserved by the statutory authority exception, and could in any case be objectively justified as (for older people) they help promote active, healthy lifestyles, contact with friends and family and social engagement and (for younger people) they correlate with stages of life when income is likely to be very low.  

15.10 Other examples cited in the consultation document include discounted goods and services for ‘pensioners’ or ‘seniors’ offered by some retailers and service providers.  We doubt whether there is justification for these practices to be protected by an express exception to the non-discrimination rule.  Such discounts are commercially driven and are designed to attract business during slack periods, rather than to bestow a philanthropic financial benefit to a particular age group.   We do not believe that commercial practices of this type should enjoy the protection of equalities legislation.

15.11 Further, we doubt whether these concessions could satisfy an objective justification test.   It might be suggested that compensating for a drop in income in later life establishes a legitimate aim.  However, older age is a poor proxy for low income.   Poverty affects less than a fifth of pensioners; they are now less likely to be living in low income households than non-pensioners
.  It would be hard to argue on income grounds alone that concessions for all older people are a proportionate means of fulfilling a legitimate aim when such concessions are denied to other lower income groups such as single parents – half of whom live in poverty. In contrast, we believe that concessionary prices for students are in a different category. This practice amounts to indirect discrimination on grounds of age (although the term ‘student’ is age-neutral, the majority of students are younger people) but would not exclude older people who happen to be students.  As there is a strong correlation between student status and low income, we would argue that student discounts are objectively justifiable.
15.16 Findings from the recent deliberative research conducted by Age Concern and Help the Aged (see above) suggested that older people saw private sector concessions for pensioners as ‘nice to have’ rather than essential. However, their value was recognised for lower income groups.  There was support for the idea of these concessions being offered on a broader basis than just age or pension status; for example, reduced prices for all customers at times when the provider wants to boost sales.

15.17 There are currently many examples of age-neutral approaches being adopted by service providers to attract customers during slack periods.  For example:

· Many cinemas, including the Barbican and the Institute for Contemporary Arts, operate a scheme which offers substantial discounts on tickets all day every Monday

· Many cinemas offer discounted tickets for matinee screenings.

· Many pubs offer ‘two for one’ meals, available if two adults of any age order a meal together

· Some restaurants offer a cheaper menu to diners who order before a particular time (for example, 7.00 pm)

· Many local authorities run a card scheme for local residents (for example, the Charisma Card in Chester, the Reading Passport, the e+ card in Bracknell Forest, the GreenwichCard).  These cards fulfil a number of functions, including entitlement to discounts – typically ten per cent – with local retailers and service providers such as hairdressers, shops, restaurants, travel agents and gardening services.

15.18 We now turn to address the concerns raised by business stakeholders that are cited in the Impact Assessment:

· Economic effect of withdrawing concessions – we do not believe that any economic impact on the private sector would be substantial or permanent.  Were unjustifiable age-based concessions to be withdrawn, businesses would quickly respond in an economically rational way by devising age-neutral methods of attracting customers during slack periods, to avoid loss of revenue.  The examples given above illustrate some of the options that might be available.

· Impact on customers – we do not agree that customers would have less choice in their price range or be deterred from using services, as they would be able to benefit from age-neutral discount schemes open to everyone.  For older people, their willingness to use retailers and services during slack periods when many others are at work would still be to their advantage.

· Implications of withdrawing a discount scheme – we think that this has been greatly exaggerated.  We suspect that mail shots to discount card holders are carried out routinely, just as they are to loyalty card holders, and that any changes in the scheme can be easily communicated with little additional expenditure.  We would expect little loss of goodwill if the rationale for changes is properly communicated to customers – and particularly if an alternative, age-neutral scheme were to be offered.

· The fear of legal challenge – we believe that this has been exaggerated. Through publication and effective distribution of its Statutory Codes of Practice and non-statutory guidance, the Commission would aim to ensure that businesses understand the boundaries and responsibilities of the new legislation.  It is important not to exaggerate the threat of litigation – GEO’s own impact assessment calculates an average of only seven age GFS cases per year.

	Question 16:    Do you agree with the proposed exception to allow age targeted group holidays to continue?  Please state your reasons, with examples where relevant.



Please place a cross in the appropriate box

	Strongly agree
	
	Agree
	
	Neutral
	
	Disagree
	x
	Strongly disagree
	


16.1 The Commission does not agree with the proposed exception for age-segregated holidays.  We do not believe that equalities legislation should be used to support business decisions to target a particular age segment of the holiday market for purely commercial reasons.  In our view, this approach undermines the principle of age equality and works against the vision to which DWP aspires – that is, a ‘major cultural shift’ towards a society where people are not defined by their age.  However, as noted above, the Commission has no objection to targeted marketing by companies which emphasises the suitability of their holiday products for particular age groups and/or individuals seeking a particular type of holiday experience.   In particular, we fully accept that people may want to take holidays with others sharing common interests.

16.2 Within the holiday industry marketing and branding may be used to establish a customer base within a particular age segment of the market.  

· STA Travel describe themselves as experts in travel for students and the under 26s, but they do not reject customers who fall outside these groups. The Frequently Asked Questions section of their website makes this clear: ‘I’m not a student or under 26 – can I still travel with you?’ ‘Absolutely – at STA Travel we pride ourselves on being the leading provider of adventure travel to all corners of the globe.  We have lots of offers to suit our many customers who stay with us beyond graduation and their 26th birthday.’  

· Saga holidays are aimed at people over 50 and our understanding is that Saga would reject bookings from people falling outside of that age-range.  We doubt Saga has to reject many bookings from people outside their target age group, because their holiday offers are so obviously suited to the needs and interests of older people, but if a couple in their forties wanted to share the experience of a cruise to Norway or a wildlife trip to Canada with a group of travellers predominantly over 50, it seems discriminatory and unfair to prevent them from doing so. Saga has expressed a concern that a ban on the use of age would result in higher prices, because their customer profile allows them to negotiate better rates with suppliers and negotiate all-inclusive holidays, but we think that the company’s marketing and branding is such that even if the exclusion of under-50s were made unlawful the characteristics of Saga’s core clientele would hardly change.   We doubt very much that hotels would refuse to contract for all inclusive holidays, even were Saga travellers to include a small proportion of like-minded younger people.  
16.3 We accept that there may be particular circumstances when operating specialist group holidays with a fixed age limit or age range might be objectively justifiable, and therefore lawful under the exception in Clause 13(2).  Alternatively, a holiday provider may be able to establish a club or membership association for people in a particular age group who share an interest in particular types of holiday.  In these circumstances, holiday companies could take advantage of the provisions of Part 7 of the Equality Bill.  Under Clause 103(4), an association does not need to be incorporated and may carry out its activities for profit, making it relatively easy for this option to be pursued.

	Question 17:    Do you agree with the proposal not to provide a specific exception allowing age limits on holiday accommodation?  Please state your reasons, with examples where relevant.



Please place a cross in the appropriate box

	Strongly agree
	
	Agree
	x
	Neutral
	
	Disagree
	
	Strongly disagree
	


17.1 We agree that there should be no specific exception allowing age limits to be imposed on holiday accommodation.  Holiday landlords routinely request deposits as security against damage, and this should provide sufficient financial protection.  As emphasised in the consultation paper, damage to holiday properties can be caused by people of any age. It is important that legislation is not predicated on anecdotal evidence and stereotypes. However, the absence of an express exception would not prevent individual holiday landlords from operating an age limit, if this could be objectively justified in all the circumstances of the case.
	Question 18:    Do you agree that there should not be a specific exception allowing upper and lower age limits on the rental of vehicles?  Please state your reasons, with examples where relevant.



Please place a cross in the appropriate box

	Strongly agree
	
	Agree
	x
	Neutral
	
	Disagree
	
	Strongly disagree
	


18.1 The Commission agrees that car hire companies should not be permitted to operate upper and lower age limits for the rental of vehicles.  These age limits cause a great deal of frustration and distress for both older and younger drivers.  They should be expected to obtain insurance cover for customers of all ages, even though it may be justifiable for premiums for older and younger drivers to be higher.  The insurance industry consistently maintains that market failure is not a problem for drivers of any age group.  If this is correct, vehicle hire companies should have no difficulty securing cover for all their customers.

	Question 19:    Do you agree that vehicle hire companies should be able to vary their prices by age to reflect age-based insurance premiums?  If so, do you consider that there should be a specific exception to this effect?



Please place a cross in the appropriate box

	Strongly agree
	
	Agree
	x
	Neutral
	
	Disagree
	
	Strongly disagree
	


19. 1 The Commission agrees that vehicle hire companies should be able to reflect age-based differentials in insurance premiums within the hire prices they charge, provided that these premium variations comply with the tailored exemption for age and insurance under the Equality Bill.  However, it also important that vehicle hire companies offer a full explanation of the price differential to their customer, on request.

	Question 20:    Are you aware of any further age-based differences in treatment which would be prohibited under the legislation prohibiting age discrimination which you consider should be allowed to continue?  Should these be protected by a specific exception and if so why?



Please place a cross in the appropriate box

	Yes


	
	No
	X


	Question 21:    Do you believe that there is a good case for a specific exception for an area which is not covered in this consultation document?  Please state your reasons, with examples where relevant.



Please place a cross in the appropriate box

	Yes


	
	No
	x


As noted above, the Commission believes that express age-based exceptions could be inflexible and encourage an over-cautious approach by service providers. For this reason we believe it is preferable to rely upon the general objective justification test in Clause 13 (1) of the Bill, supported by Codes and non-statutory guidance.
Impact Assessment

	Question 22:    Do you have data on costs and benefits which has not already been included in the provisional impact assessment?  Where possible please give details of the sector concerned; monetary costs/benefits; non-monetary costs/benefits (e.g.  restriction/widening of consumer choice); useful research/databases etc.



Timetable for implementation

	Question 23:    What are your views on the proposed timetable for implementation of the ban on age discrimination in services and public functions?



Please place a cross in the appropriate box

	Far too quick
	
	A little too quick
	
	About right
	x
	A little too slow
	
	Too slow
	


The Commission is keen to ensure that the prohibition of discrimination is brought into effect within a reasonable period of time – by 2012.  Please see paragraph A8 of this response.
Other points

	Question 24:    Do you have any other points or issues you wish to raise relating to age discrimination in the provision of goods, facilities, services and public functions?



Please place a cross in the appropriate box

	Yes


	x
	No
	


24.1 The Commission also wishes to comment on some of the areas that will not be addressed by the new legislation.  Some, but not all, of these are listed in Chapter 2 of the consultation paper.

National Default Retirement Age

24.2 The Commission is disappointed that the Equality Bill has not been viewed as an early opportunity to abolish the National Default Retirement Age (NDRA).  As GEO will be aware, the Commission intervened  in support of the claimants in the case of R on the application of Age UK v Secretary of State for Business, Innovation and Skills (commonly known as the ‘Heyday’ case), which was heard by the High Court in July 2009.  
24.3 The High Court judgment, promulgated on 25th September 2009, was based on analysis of the evidence base and policy environment that applied in 2006 when the Regulations were introduced.  Although the claim failed, the judge made clear his view that there is now a ‘compelling’ case for advancing the NDRA beyond 65 because of the change in economic circumstances since 2006.  He commented that his judgment might have been different if the Government’s review of the NDRA had not been brought forward to 2010 from 2011:
‘If Regulation 30 had been adopted for the first time in 2009, or there had been no indication of an imminent review, I would have concluded for all the above reasons that the selection of age 65 would not have been proportionate’. (Paragraph 128).

and he concluded (at Paragraph 130): ‘I cannot presently see how 65 could remain as a DRA after the review.’

24.4 There is already substantial evidence that extending productive working lives could contribute to resolving the current economic crisis.
  We welcomed the Government’s strategy Building a society for all ages, published in July 2009, where the announcement was made to bring forward the NDRA review to 2010.  The strategy document presents evidence and policy arguments that leave little room for doubt that forced retirement is contrary to the interests of individual workers, businesses and the economy.  

24.5 For example: 

· The majority of people say that they would like to work for longer in some capacity – but the employment rate for those over State Pension age is only 11 per cent.

· Over the last century, average life expectancy has increased by thirty years and this trend is expected to continue.  On average three years out of four over the age of 65 are spent in good/fairly good health.

· To reflect longer lives, the Government is gradually increasing State Pension age between 2024 and 2046 to the age of 68 for both men and women. 

· Continuing to work allows people to use their skills and experience, maintain social networks, boost their retirement income and maintain a sense of purpose.

· Continuing in employment can also help older workers stay healthy. For example, recent research shows that retiring later may delay the onset of dementia.

· Older workers make a substantial contribution to the economy and provide valuable experience to business.

24.6 These arguments and evidence lend strong support to a conclusion the NDRA no longer serves the Government’s policy intentions, still less the interests of older workers. Abandoning the NDRA would also reflect the marked shift in public, academic and business opinion towards its abolition. We urge the Government to use the opportunity presented by the Equality Bill to revisit the NDRA without delay, building on current evidence and recent policy development.
24.7 As GEO will be aware, removing the NDRA would not prevent particular employers from operating mandatory retirement ages (MRAs) for certain jobs, provided their practice could be objectively justified.  But individual employees would at least have the right to challenge forced retirement by bringing an Employment Tribunal claim arguing that the employer’s MRA was an unjustifiable exception to the general rule against age discrimination, thereby ensuring that such policies were well thought through and subject to periodic review.

Exclusion of under-18s from protection

24.8 The Commission believes that young people under the age of 18 should be protected from age discrimination in the provision of goods, facilities and services, and we support calls by children’s and young people’s organisations for the Equality Bill to be amended accordingly.  In our view, the starting point of the Equality Bill should be to seek parity of protection across all age groups.  Excluding children and young people from the protection of age discrimination law sends out a message that is both negative and confusing.   It is also contrary to human rights principles and accepted international norms.  The Commission has obtained Counsel’s opinion on this question and, in summary, has been advised as follows: 

· The Government’s position is inconsistent with its support for the EU Charter on Fundamental Rights, because the exclusion of children from the anti-discrimination provisions is contrary to article 21 of the Charter; 

· The Government’s position is contrary to the recommendation of the UN Committee on the Rights of the Child that effective measures are taken to address discrimination against children; 

· The Government’s proposals are contrary to accepted international norms as found in the Australian Age Discrimination Act 2004 and European Commission’s proposed directive on implementing the principle of equal treatment between persons irrespective of religion or belief, disability, age or sexual orientation; 

· The Government has failed to provide any rational basis for excluding discrimination of children on grounds of age and as such has provided no objective justification for its position; 

· The Government’s proposals may be incompatible with article 14 of the European Convention on Human Rights and leaves open the possibility of challenges being brought on behalf of children under article 14 of the Convention thereby exposing a significant gap in the equality framework.

24.9 As acknowledged by the consultation paper (Annex 3, page 62), examples of poor treatment may be rooted in ‘negative attitudes towards children, a general low opinion and mistrust of young people’.   There is evidence that children and young people believe they are disrespected and discriminated against because of being ‘tarred with the same brush’ and being stereotyped as anti-social trouble-makers.  In our view extending protection against discrimination to the under-18s could help address the alienation that many young people experience, thereby contributing to an improvement in the relationship between younger and older generations.    The Commission considers it important both to recognise the role of anti-discrimination legislation in helping to bring about cultural change and promote good relations.

24.10 Age discrimination may lead to unequal treatment of children, or children of particular ages, in a range of service areas. The following examples, cited in our recent response to the GEO consultation on the EU goods and services directive, are equally relevant the Equality Bill.   They are mainly drawn from the report Making the Case
 supplemented by additional evidence that has been obtained more recently by the Young Equals Campaign.   Evidence has also been drawn from the minutes of the recent joint meeting of the All Party Parliamentary Groups for Children, Children in Wales and Equalities.

· Shops and restaurants: It is common practice for children – or groups of more than two children - to be refused access to shops without any justification, or to be asked to leave their bags by the door. There are also reports of young people being refused entry to supermarkets after a particular time in the evening.  Some restaurants also discriminate against children – for example, by asking them to pay before they can eat. Children also report experiences of security guards following them round shopping centres or making them split into smaller groups.
· Leisure facilities: There is widespread evidence of children being unfairly refused entry to services such as libraries, leisure centres, museums and art galleries, or being required to leave/refused entry after a particular time. Other problems include restricted access and membership to council-run sports facilities, and a failure by many local authorities to consult young people about the use of green space, but leisure facilities may also be privately run, or private and public provision may co-exist. Electronic ‘mosquito’ devices, emitting high-pitched sounds that can only be heard by young people - are often used by both private and public service providers to prevent teenagers from congregating in public spaces, thus creating discrimination in access.
· Access to public transport: Older children are regularly refused access to buses and treated less favourably by bus drivers. Arrangements for concessionary travel are inconsistent across the country, so for some children it is very difficult to access public transport. The Department of Transport has reported children experiencing problems with bus drivers ‘failing to stop to pick people up and rudeness’. It also reported the age at which children have to pay adult fares varies substantially across the country. Lacking an independent source of income, children need concessionary fares to enable equal access to public transport services.
· Health and social care: There is evidence that older children, typically those aged 16 and 17, receive less favourable treatment from health services compared to adults and younger children.  There are particular problems in access to mental health services for this age group, with a common theme being confusion as to who is responsible for them. Some mental healthcare providers perceive 16-17 year olds as young adults, and place them in adult psychiatric wards, where staff members are not trained to work with adolescents.  There have been reports of ambulance services refusing to respond to requests for help from children.
· Child protection: Child protection services are much more likely to fulfil their duties in relation to the youngest children.  For example, each year some 86,000 children run away from home or care, of whom three quarters are 11or over. Child runaways often sleep rough or with strangers and are at risk of sexual exploitation (including child prostitution), violence and drug taking, yet in 2007 only 12% of local agencies had services in place for young runaways.
· Legal services: There is a lack of age appropriate legal advice provision for young people. Research commissioned by the Government shows that young people are the least likely to seek legal advice relation to housing and homelessness and only 0.4% of advisers in private practice law firms target services to young people.
· Multiple discrimination: There are about 12.5 million under 18s in the UK. In the population as a whole 8.7% are from ethnic minorities, but for the under 18s this increases to 12.1%, and for the under 4s, to 13.4%. Information on disability, religious affiliation and sexual orientation is more difficult to come by, but the statistics on ethnicity alone suggest that the under 18s may be more at risk of multiple discrimination than older age groups.

24.11 While we endorse the evidence summarised above we also recognise that there are many age-based rules and practices that are beneficial for under-18s, or for children in particular age groups and which the Government would therefore wish to retain. However, many of/the majority of these rules are enshrined in primary or secondary legislation and so would automatically be exempted under the Statutory Authority provisions of the Equality Bill.
  Where beneficial age-based rules and practices aimed at children do not have a statutory basis, they will usually fulfil the objective justification test under Clause 13(2) of the Bill.  

24.12 Alternatively, if greater legal certainty is required, age-based rules affecting children could be the subject of express exceptions under Clause 192, alongside other age-based exceptions in the Bill. 

24.13 The Commission also questions the suggestion in the consultation paper (Annex 3, page 61) that, within the public sector, the new age equality duty is an adequate substitute for age discrimination legislation.  Although we welcome the Government’s decision to include under-18s in the scope of duty, for this age group only two of the three limbs would be operative and so the duty would be weaker.  Public authorities would only be required to advance equality of opportunity and foster good relations; they would not be required to eliminate age discrimination against the under-18s.   The missing third limb also has a ‘boundary setting’ role; leaving it out would leave public authorities uncertain as to which age-based rules and practices were acceptable, perhaps leading to a ‘postcode lottery’ of approaches in service delivery.

24.14 The consultation paper (Annex 3, page 62) suggests that the Human Rights Act (HRA) may provide a framework for developing policies on issues affecting young people such as curfews, dispersal zones and stop and search procedures. We agree that the HRA has an important role in these areas, but this does not eliminate the need for age discrimination legislation in relation to public functions generally.

24.15 As currently drafted, the scope of the EU Directive on equal treatment in goods and services does extend to under-18s.  If the Directive is adopted as drafted, the UK government will have no choice but to introduce domestic legislation to protect this age group from age discrimination.  In anticipation of this European development and to ensure the most efficient use of parliamentary time, we urge the Government to reconsider its approach to the under-18s in the Equality Bill. 

Discrimination in premises

24.16 The consultation paper asserts that the exclusion of premises from the age discrimination provisions in the Bill does not form part of the current consultation.  However, the Commission believes that excluding premises from the protection afforded by the Bill cannot be justified, and that there is sufficient evidence to support an amendment to Clause 31 of the Bill to reverse the exclusion of age in the disposal, management and occupation of premises.

24.17 The Explanatory Notes to the Bill (Para 126) state, unhelpfully, that premises have been excluded because this ‘broadly reflects the position in current legislation’.  Annex 3 of the current consultation document (at page 60) states the Government’s view that housing providers should be able to set age limits to cater for age related needs and individuals’ preference to live with people of a similar age.  It is suggested that the law should not interfere with private arrangements that individuals make for their accommodation.   The Commission notes that Schedule 5 of the Bill already makes carefully defined exceptions for small premises and shared accommodation.   We do not think that further exceptions are required – in relation to age or any other protected ground. 

24.18 Annex 3 gives several examples of housing designed for particular age groups.  Of these, care and nursing homes and foyer schemes for young people at risk would certainly satisfy the test in Clause 13(2) for objective justification of direct discrimination on grounds of age, i.e. by meeting the requirement that the treatment be a proportionate means of achieving a legitimate aim, and their continuation would therefore be assured.   Housing provided by registered social landlords catering for the social and welfare needs of particular age groups would also, in our view, satisfy the test.  On the other hand, it is likely that the test would not be satisfied by social housing allocated to particular age groups only to meet tenants’ preferences, or “retirement villages” providing few services other than segregating older people from the rest of the community. 

24.19 It is the Commission’s view that using equalities legislation to protect age segregated housing that has no social or welfare function raises particular policy concerns.  Creating and perpetuating single-age communities could create unintended consequences by fostering social isolation and exclusion from the rest of the community.  On an individual level, segregated housing would also undermine intergenerational contact; research has shown this can help to reduce age stereotyping and prejudice against older people, and encourage people to see communalities across different age groups
, thereby promoting good relations.

24.20 Overall, the Commission does not foresee difficulties in using the objective justification test to assess age-based rules and practices in housing. The test is familiar in both domestic legislation and under EU equality law and is already used to determine whether age-based practices in employment are lawful.
   As with all aspects of age discrimination in goods and services, the Commission would produce Statutory Codes of Practice and non-statutory Guidance to clarify the application of the objective justification test to age-based rules in this sector.  
24.21 These examples show how a reversal of the exclusion of age from premises might work in practice. 

· Advertisements for accommodation in the private sector sometimes stipulate ‘over 25s only’.  While landlords might argue that this rule has a legitimate aim, because they want to make sure that tenants are old enough to have a stable income, in our view a blanket rule would be disproportionate, as there are less discriminatory means of achieving this aim. For example, a landlord could insist on references from the tenant’s employer or ask for a guarantor. 

· A local authority has traditionally allocated particular housing blocks for over 45s in order to tackle perceived nuisance by younger tenants.  This policy has a legitimate aim, but would in our view almost certainly be seen as a disproportionate means of achieving it.  A less discriminatory option would be for the Council to tackle any nuisance problems by improving housing management and support services and by enforcing anti-nuisance tenancy conditions as a last resort.

· Sheltered housing, (providing support services through a scheme manager or warden) is generally only available to people who are over 60.   Providing support for older people would in our view be seen as a legitimate aim, because their needs often increase in later life.  Designating sheltered accommodation for the over-60s would be seen as a proportionate means of achieving this aim, as it would be difficult to find a less discriminatory way of delivering this valuable housing-based support.

· A privately-run retirement village provides apartments and houses designed with the needs of older residents in mind, together with on-site support facilities such as a canteen, exercise classes and flexible care services. The company requires all residents to be at least 60 years old.  Providing supported accommodation for older people would in our view be seen as a legitimate aim, because the need for care and support usually increases in later life.  Limiting accommodation to the over-60s would be seen as a proportionate means of achieving this aim.
· A property company operates a retirement village in a gated community with only limited ‘warden support’ from an off-site warden service.  Residents must be over 55.   In our view this arrangement would not meet the objective justification test because of the limited level of support and an age limit that includes people who are unlikely to need support for many more years. Allowing people to segregate themselves from other age groups would not be acceptable as a legitimate aim. 
24.22 In summary, we disagree with GEO’s suggestion that there is inadequate evidence of age discrimination in premises to justify a ban.  In our view, there is sufficient evidence to indicate that this gap in the Equality Bill should be closed.  Moreover, the Government has the option of using the Order-making powers under Clause 192 to introduce specific exceptions in the field of premises, should this really be viewed as necessary.

Volunteering

24.23 Annex 3 of the consultation paper (at page 64) states that the Government favours a non-legislative approach to tackling discrimination against volunteers. The rationale for this decision is that much volunteering takes place within small organisations with limited capacity to accommodate new regulatory burdens.  The consultation paper draws attention to the Code of Practice on volunteering, linked to the Government’s Compact with voluntary and community sector (VCS) organisations.

24.24 The Commission is aware that several stakeholder organisations, particularly in the age and disability sectors, have put forward evidence-based calls for discrimination law to be extended to include protection of volunteers.
   This is an approach that we support in principle.  We believe that protection could be achieved in a variety of ways through the Equality Bill; for example:

· Under Part 3 of the Bill (Services and public functions), defining ‘access to volunteering’ as a ‘service’, so that it falls within the definition of services under Clause 28
· Under Part 7 of the Bill (Associations), defining ‘associate’ to include a volunteer attached to an association while at the same time defining ‘facility’ (Clause 98(2)) to include access to volunteering opportunities
· Under Part 5 of the Bill (Employment), defining volunteers as being employees within the meaning of Clause 80 (2)
· Creating a new Part expressly dealing with volunteers
24.25 Neither the Discrimination Law Review nor the White Paper that followed consulted on proposals for bringing volunteers within the scope of discrimination law.  We recognise that it would be unusual for such a significant proposal to be considered without first consulting with stakeholders to assess the level of support, most importantly within the VCS sector, and the preferred approach.  As it is unlikely that the timetable of the Bill would now permit such consultation to take place, we reluctantly accept that it could be difficult to legislate at this point in time.

24.26 However, the Commission believes that more should be done straight away to address the problem of discrimination in volunteering through non-legislative measures that support good practice.  For example, we note that the current version of the Compact’s Code of Practice on volunteering (2005) has only one substantive reference to discrimination and offers no guidance to VCS organisations on avoiding discrimination, for example in recruitment and selection.  This Code is currently being revised.  We would urge the Government to work closely with the voluntary and community sector to ensure that the Code is substantially strengthened and backed up by effective practical support and guidance.  The effectiveness of voluntary measures such as this Code should be kept under review, keeping in mind possibility of legislation under a future Parliament. 

	Question 25:    Do you have any suggestions (for example regarding size, format, content, dissemination) to help ensure that guidance is sensible, proportionate and effective in helping public bodies and service providers deliver fair outcomes to consumers and the public?  



Please place a cross in the appropriate box

	Yes


	x
	No
	


25.1 The EHRC recognises that the practical advice contained in guidance must be of the highest standard.  We intend to produce simple, easy-to-follow guidance that explains clearly what needs to be done to implement the law, and that: is intensely practical; anticipates users’ most basic and most complicated questions; gives sensible and relevant examples; does not demand that anyone reads more than they need to in a particular situation (implying a modular approach and a use of summaries signposting users to more detailed information should they require it); and
makes a clear distinction between legislative requirements and the encouragement of wider good practice.
 
25.2 A significant update of the services and public functions guidance will be required to take account of the extension of age protection to services and public functions.  This will be published at least 3 months ahead of commencement, so (at the latest) by January 2012 for a commencement date of April 2012.  We intend to incorporate a formal 12-week consultation period ahead of publication.
 
25.3 In producing the guidance, the Commission will be guided by BERR’s Code of Practice on Guidance on Regulation, and in particular its 8 “golden rules”.  The Guidance will be produced in close conjunction with those who will have to implement the law; this will be particularly important in e.g. financial services and insurance, and health and social care services, but will be important in every area.
 
25.4 The guidance will be of no use unless it gets into the hands of those who need to use it in a form in which they can access it.  That means using outlets and organisations that already exist, as well as tailored distribution mechanisms.  In producing guidance on employment, services/public functions and the public sector equality duty, we are involving a range of bodies from the outset to ensure that the guidance, its organisation and delivery methods work for their constituencies and that the published versions get wide circulation.  We intend to take the same approach when producing additional guidance relating to age protection in relation to services and public functions, which will, in turn, have an impact on the public sector equality duty (because the definition of unlawful age discrimination will change).
 
25.5 We are already proposing innovative “modular” approaches to publication, including a mixture of web-based delivery and downloadable pdfs (especially for short guides or worksheets for use in training), alongside or instead of traditional printed guidance.  
 
25.6 One of these approaches is to publish additional short or specialist guides that repeat/reorganise material from the core guidance.  Among the guidance to be produced ahead of commencement, there could be the following “mini guides”:



What the law says about age equality in accessing services and public 
functions;

Avoiding age discrimination in providing services and public functions;

What the public sector equality duty means for different age groups.
 
25.7 We will ensure that guidance is produced in a variety of accessible formats, and reflects differences between Great Britain, England, Scotland and Wales.
� For example, Incorporated Trustees of the National Council on Ageing v Secretary of State for Business, Enterprise and Regulatory Reform (Case C-388/07);  David Hutter v Technische Universitat Graz (Case C-88/08)


� Government Equalities Office. 2009. The Equality Bill – making it work, Annex 4.


� The Equality and Human Rights Commission Response to The Department of Health National Review of Age Discrimination in Health and Social Care, EHRC, July 2009





� A new ambition for old age, Department of Health, 2006


� �HYPERLINK "http://www.fsa.gov.uk/Pages/Doing/Regulated/tcf/index.shtml"�http://www.fsa.gov.uk/Pages/Doing/Regulated/tcf/index.shtml�





� http://www.fsa.gov.uk/Pages/Doing/Regulated/tcf/index.shtml


� �HYPERLINK "http://www.fsa.gov.uk/Pages/Doing/Regulated/tcf/index.shtml"�http://www.fsa.gov.uk/Pages/Doing/Regulated/tcf/index.shtml�





� Experience in EIRE has shown this not to be the case; every challenge has so far been settled out of court. 





� Alternatively they should qualify as positive action measures under Clause 154 of the Bill. But as the positive action test is arguably more stringent than the test for objective justification applied to direct discrimination on grounds of age, the latter is likely to be more relevant to age exceptions.
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