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Introduction

The Equality and Human Rights Commission was established on 1st October 2007 under the Equality Act 2006. It champions equality and human rights for all, works to eliminate discrimination, reduce inequality, protect human rights and build good relations, and ensure that everyone has a fair chance to participate in society.  
The Commission brings together the work of the three previous equality commissions, the Commission for Racial Equality, the Disability Rights Commission and the Equal Opportunities Commission. The Commission's remit covers race, disability, gender, age, sexual orientation, religion or belief and the application of human rights.  
Question 1: 
Do you agree that the new duty should be placed on governing bodies (or management committees in the case of PRUs); or do you think it would be better to place it on head teachers (teachers in charge in PRUs). Where do you think the new duty should be placed?
Commission Response:

The new duties should be placed on Governing Bodies.  As the consultation commentary indicates, Governing Bodies already have the responsibility for the safeguarding and promoting well-being of pupils and for putting in place staff grievance procedures. The Governing Body also has responsibility for delivery of the equality duties placed on schools and for the performance of the school in relation to Ofsted inspections.  Placing the new requirements on Governing Bodies would support joined-up delivery of anti-bullying work in schools.  
Question 2: 
Do you agree that the regulations should require that serious and persistent bullying incidents between pupils, racist incidents and incidents of verbal and physical abuse against school staff should be recorded?

Commission Response:

The EHRC agrees and welcomes the proposals to introduce new duties to record and report incidents of bullying in schools in order to keep school pupils and staff safe from bullying and harassment. The EHRC agrees that regulations should require the recording of serious and persistent bullying incidents between pupils. The intention is to restrict the definition of bullying to: incidents of physical or verbal abuse (including internet abuse) that cause harm or distress to pupils. 

We suggest that it might be helpful to consider supplementing this definition by also defining bullying on the grounds of the protected grounds in line with the shared ACPO & CPS definition of monitored hate incidents & crime
 (race, gender identity, disability, religion and sexual orientation) along with the addition of gender. This could be along the line of ‘any incident of bullying which is perceived by the victim or any other person to be motivated by a hostility or prejudice based on a person’s (or their family/guardians’) protected ground or perceived protected ground’.

The importance of this definition is that it is the perception of the person reporting the incident that decides what the motivation was (rather than the recorder); it uses terminology that isn’t as strong as hate (which is sometimes a misleading term that may set the bar too high); it allows people other than the victim to report incidents; it protects people who are bullied on mistaken perceptions of their identity, and including reference to family or guardians would allow the scope to address bullying aimed at pupils because of their actual or perceived family/guardians’ identity.

Defining identity-based bullying similarly to hate incidents and crimes would provide a shared language and more consistency between educational and criminal justice and community safety approaches.   

Guidance should also help staff understand the importance of the perception of the person reporting the incident or the person experiencing the bullying incident to be the starting point of investigation and response. It is important that this also places the onus on investigating the bully’s behaviour and motivation and not the victim’s identity.

We would advocate that recording requirements should be extended to include all bullying incidents, not just those deemed serious and persistent: 

· The consultation commentary reports the announcement by the Schools Minister Jim Knight and the Children’s Minister, Kevin Brennan of enabling schools to respond more effectively to bullying ‘by making it compulsory for schools to record all incidents of bullying between pupils’.
· The proposals fall short of that commitment, delivered in recognition of the seriousness of the issue and the importance of working to eliminate all bullying from schools. 
· The commentary acknowledges that there is an intention to advise schools that they may wish to record all incidents of bullying as a matter of good practice. If it is recognised that good practice requires recording of all incidents, then limiting the obligation on grounds of minimising bureaucratic burdens is a compromise that may well result in the failure to achieve the policy objectives set for the new regulations. 
· Defining seriousness and persistent is problematic, even with guidance. Seriousness is subjective and ultimately the impact on the victim is the determining factor, not an objective decision by an outside party.
· Placing a responsibility on school staff to make judgements about the seriousness of incidents is unlikely to bring consistency and fairness to the process and would require sophisticated individual knowledge and understanding of the issues and processes underpinning bullying and inequalities.
· Any incident of bullying is unacceptable and signifies the need for intervention and prevention of re-occurrence

· Incidents not deemed to be serious or persistent may nevertheless contribute to distress, disengagement from learning and, without action, may perpetuate prejudices and stereotypes. A requirement of no recording on these incidents sends out the wrong signal about changing culture and eliminating all bullying from schools.  
· An incident may be one of many incidents that fall below the radar of ‘serious’  but without recording, how can persistence and seriousness be assessed and a threshold of intervention be determined? 

The EHRC recommends that the regulations to record serious and persistent bullying between pupils should extend across all equality strands. 

This is in line with the extended duties on schools in the Equality Bill. Also it is difficult to see how schools can meet Ofsted’s assessment of the extent to which pupils feel safe from different forms of harassment and bullying, including those related to faith, race, gender, sexuality and disability, without recording bullying data across all protected strands. 

Early findings from a new EHRC Survey of local authorities (LAs) on identity-based bullying indicate that the majority of LAs already go beyond recording only race and ethnicity, with the majority of respondents recommending that schools also record by sexual orientation, gender and religion or belief, learning disability, disability and gender identity. The majority of respondents said that they would be in favour of schools being required by law to record incidents of all types of identity-based bullying.  

In Beyond Tolerance
, the Commission outlines what needs to be done to tackle the damaging discrimination and disadvantage lesbian, gay and bisexual people face and where organisations will need to focus in order to address the changes required. The two pieces of research
 &
 which helped shape this policy document examined both education and safety and security issues in relation to sexual orientation. The Commission recommended that Police and their partners should work with schools and local authorities to tackle homophobic bullying and educate young people about homophobic hate crimes. Police and their partners should also undertake specific work to encourage young LGB people to report hate crimes. Ensuring regulations on the duties of schools to report homophobic bullying should help them respond to this recommendation. There is widespread evidence of the problem of homophobic bullying in schools as evidenced in Stonewall’s Teachers report and School report

The EHRC believes that racist ‘incidents’ should be recorded and advocates that this should be extended to include incidents in relation to all other strands to be covered by the Equality Bill. The EHRC position is that there is no hierarchy of strands. The Attorney General has publically stated there is no hierarchy of hate crime. Putting an onus solely on race is at odds with both these approaches. The duty to promote cohesion in schools extends across all strands. The consultation document gives no rationale as to why regulations will only be on racist incidents. There is no rationale for this from existing equality legislation and with the Equality Bill weeks away from being passed, it seems short sighted to only include race when a new public sector duty will cover all grounds.

The EHRC believes that incidents of verbal and physical abuse against school staff by type across all equality strands should be the subject of a new duty to record. 

As with the appropriateness of school staff to determine incidents of pupil bullying, we have concerns about giving responsibility to a ‘responsible person’ to determine whether an incident is a staff abuse incident. There is potential for this to undermine the good intention of the new reporting requirement unless the experience and assessment of the victim is given appropriate weight.  

Question 3: 
Should the duty require that statistical reports be sent annually to the local authority?

Commission response:
Yes. Recording alone is insufficient to drive policy, strategy and culture change across LAs and in schools. Reporting to LAs (and central government) across all strands is key for defining strategic level policy and action in relation to prevention and response. Reporting will provide valuable intelligence on where current requirements are addressing bullying effectively nationally and locally or where problems persist and require further policy and practice interventions. 

Recording bullying incidents by type and aggregating these at local authority level is critical to evaluating the effectiveness of bullying policies, both in schools and in the wider community. Aggregated data can highlight where a particular focus may be required, recognising that there are differences in the types of bullying; the motivations for it and the confidence, expertise and resources available to tackle this in a local area. E.g. Responding to disproportionate levels of homophobic bullying as opposed to racist bullying might well require different interventions, particularly in relation to the involvement of parents or guardians. However there may not be as much understanding, expertise or action to address sexual orientation cohesion issues as there is for race cohesion issues. 

Early findings from the EHRC survey of LAs indicates that the majority of respondents already recommend that schools report all types of identity-based bullying although numbers are lower than for recording. There is variation by strand with, for example, recommended reporting of learning disability/ difficulty and disability being lowest of the protected groups.

This signals the importance of requiring reporting across all protected strands. Evidence from Mencap found that among 507 children and young people with a learning disability 82% had experienced being bullied, with two-thirds of these young people being bullied in schools. 

Most respondents to the EHRC survey of LAs, were in favour of statutory requirements for reporting identity-based bullying, but a number were unsure. The minority of respondents who said they were not in favour raised concerns relating to potential bullying league tables and the difficulties in accurately interpreting the data provided. 

Capture and reporting of this information is critical in enabling local authorities to meet their existing public sector equality duties. Equally, it will provide an important contribution to building an evidence base local authorities will need in meeting the requirements of a much broader equality duty as proposed by the Equality Bill; especially in respect of the good relations duty.

Evidence on the extent and pattern of bullying in schools is an important part of understanding bullying characteristics in the wider community. Local authorities have already been issued with policy guidance on managing bullying in the wider community. This will also allow local authorities to place bullying in the wider context of delivering their equality objectives in relation to a number of important functions: safeguarding, children; community safety and community cohesion.

The availability of this evidence will contribute to overcoming some of the constraints in a building a more nuanced and holistic picture of the extent to which different groups of people get on well together.

Question 4: 
Should headline data also be made available to central Government?

Commission response: 

Yes. This will provide an important evidence base for central Government in assessing the effectiveness of policy guidance, identifying potential sources of good practice and targeting interventions towards the areas of greatest need.

This data will also provide valuable evidence for the Equality Measurement Framework
 (also the Good Relations and Human Rights Measurement Frameworks) that the Commission has been working with the Government Equalities Office (GEO), the Office for National Statistics (ONS) and a range of other stakeholders and subject experts to develop. The framework, developed from human rights domains, will monitor the things in life that people actually achieve, including having good opportunities for education and learning, enjoying physical legal security. Personal security has been identified as an important domain in the development of the good relations measurement framework
.

Question 5: 
What safeguards can be put in place to ensure the confidentiality of records of bullying, racism and staff abuse?

Commission response:
Safeguards need to be in place to ensure the confidentiality of records of bullying across all protected grounds. E.g. within the school; in regards to families/guardians of pupils and in regards to data being sent to the local authority to ensure there are no unintended consequences, for example, in relation to ‘outing’ boys or girls who may identify as gay, lesbian or bisexual.

Outside of anonymised reporting to local authorities, discussed below, it will be important to strike a balance between confidentiality requirements and duties to take appropriate action to respond to the bullying, especially if this involves organisations outside of the school. Lessons should be learned from partnership working in Local Safeguarding Children Boards, Community Safety Partnerships and Multi Agency Risk Assessment Conferences to ensure that data protection or confidentiality is not used as an unwarranted excuse by schools or other agencies to avoid sharing the necessary information that is vital in delivering a holistic and effective response to bullying from partner agencies.
Question 6a: 
Is there any reason why recording bullying incidents by type and reporting these records in anonymised form to their local authority and to central Government, could be problematic for schools?

Commission response:

No. In principle no, but policy signals are currently confusing and are causing concern to schools about what is required and how data will be judged. The indicator (N169) has committed to the proportion of children and young people experiencing bullying going down over the Spending Review period. Against this indicator, a rise in reporting as the result of better recording systems and better understanding of instances of bullying may be judged as a problem rather than as positive evidence of the issue being taken seriously. 

Although DCSF state that they will not be producing ‘league tables’, schools have raised concerns about this and fear that data may be used to create league tables. If schools do perceive that they were being evaluated by this data, with overall reduction of incidents as the high-level indicator for Government, then there may be a disincentive to record numbers of incidents and information received may not be accurate. 

We know from our work on harassment and hate crime in wider society that these incidents are significantly under-reported for a number of reasons. However, as performance of Local Strategic Partnerships will be judged by the Audit Commission, in terms of seeking purely to reduce this percentage then, potentially, action to deliver improved performance on this indicator will not help to increase reporting. This is at odds with the aim to increase the number of hate incidents and crimes that are reported, outlined in the cross – governmental hate crime action plan (which the EHRC welcomed).     

Greater clarity is needed around the way that schools data will be used. In particular, it would be helpful to shift the emphasis from a focus on scrutiny of numbers as a measure of the school’s performance and towards context and value-added considerations, linked to more effective prevention and response underpinning the reporting returns. 

There is a need to develop a process of reporting that enables monitoring by Region, but doesn’t expose the school, with tangible benefits for schools as the driver e.g. evaluation contributing to more detailed guidance. 

Whilst information should be anonymised – schools should also have the option of flagging up whether they feel they have a specific problem that requires an external intervention either locally or regionally. Where possible this should be linked in to other related local work (e.g. through the LSP or voluntary sector) or regional work that is closely linked (e.g. through Government Offices or other networks)

Shifting the focus away from interpretation of the data only, would be helped, for example, if part of the reporting requirement was for the sharing of strategies and practices that work in schools.

Question 6b: 
What measures could we take to support schools in this area?
Commission response: 

When asked if there were further ways in which central government could help support LAs in improving prevention of identity-based bullying in schools and the community, 5 categories emerged: resources, training, funding, promotion of anti-bullying work and the introduction of statutory requirements. LA respondents referred to the need to have practical support regarding staff training; resources which illustrated how to include identity-based bullying within the curriculum and lesson plans, and materials which could be used to monitor impact. 

When asked about support in improving response, the most common form was the need for further guidance: particularly that which would provide practical advice for schools, pupils and parents.  In addition, training packages would be beneficial, allowing LAs to train their own staff. Also more and continued funding to allow LAs to develop their responsive strategies and further the work and resources they are able to provide to schools and communities.

Guidance should build on that already produced either through Safe to Learn, teachernet, the Anti – Bullying Alliance and other VSC organisations such as Stonewall to clearly signpost good practice both in the recording and use of bullying data. Guidance should also promote good practice in preventing and managing bullying incidents and also interventions to support victims and modify the behaviours of perpetrators. 
Much of the current emphasis is on reporting bullying incidents, so recording and reporting rather than prevention. Peer education work attempts to address this gap in current policy by asking why young people bully each other in the first place. It focuses on preventing bullying before it happens by attempting a cultural shift in the beliefs of young people. Peer education focuses on the positives of living in a diverse society and providing skills on how to prevent and deal with conflict before the issue of reporting is needed.  
The Commission is funding a peer education organisation called Aik Saath to work on conflict resolution within Oxford Schools.  The work focuses on addressing bullying based on equality differences such as gender, race, religion and sexual orientation. Aik Saath provides courses such as Understanding Anger, Peer mediation, and Understanding Conflict which equip young people with the tools to assess where their internal prejudices come from and how to address these in others.  Essentially the aim of peer education is to create a culture without bullying rather than to simply manage it.

LAs and schools will benefit from guidance on this type of initiative and support that goes beyond the recording and reporting process, supporting prevention as well as response through working directly with pupils.

One urgent action required from DCSF is to work more closely with colleagues within the Home Office’s Violent Crime Unit. Alex Hurst & Paul Daley are currently drafting guidance for Community Safety Partnerships (CSPs) aimed at supporting them produce local hate crime action plans. This provides an excellent opportunity to dovetail guidance and support aimed at schools with guidance and support aimed at CSPs (which in many cases are led by local authorities) to join up work to tackle identity based bullying in schools and community safety work on hate crime. This HO guidance is due to be completed in July 2010 with CSPs having to produce action plans by December 2010.

As well as providing an excellent opportunity to support schools and their partners in local areas, the proposals in this consultation and the guidance for CSPs provide a framework that encourages greater consistency in the way bullying and hate crime are tackled in different local areas while still allowing local agencies to respond to the specific local issues and priorities they are best place to identify.  

Question 7a: 
Is there any reason why recording incidents of abuse against school staff by type, and reporting these records to the local authority and to central Government, could be problematic for schools? 

Commission response:

No. As with reporting pupil bullying incidents to local authorities and central government, there is a need to ensure that the data is used effectively and in the interests of teachers – and not to undermine the focus on improving school performance.  However, pooling data of this type is essential for strategy and policy and practice development across all strands and as such the requirements should be made to work, with schools supported to deliver. 

As indicated in Question 1, EHRC has concerns about who decides whether something constitutes staff abuse, with the role of ‘the responsible officer’ requiring more clarity. 

Question 7b: 
What measures could we take to support schools in this area?

Commission response:

Promote awareness amongst staff regarding their rights. Clearly define the place of individual teacher perception as the key determinant of abuse. Provide training and briefing for responsible officers on the identification of bullying incidents. 

Question 8: 
Should we take this opportunity to require schools to statutorily record all racist incidents whether they involve bullying or not?

Commission response:

Yes. As indicated in Question 1, EHRC supports the recording of all racist incidents and the extension of such recording to include incidents linked to prejudice across all protected grounds. Particularly in the context of the extension of the duties on schools in the Equality Bill and the evidence that a range of identity-based incidents occur in schools, extending the recording and definition of incidents in this way seems appropriate and important in determining strategies to  challenge unacceptable identity-based behaviours.  

How ‘incidents’ escalate into more extreme acts of behaviour is relatively unknown.  It would be useful to be able to evaluate whether there are any direct links between the two, which in the future would enable the development of guidance for staff on undertaking appropriate interventions.

In relation to recording of (racist) incidents, it would make sense to use a common system to build a fuller picture of both (racist) bullying and (racist) incidents in other forms. This should help schools assess the effectiveness of their chosen approaches to delivering their cohesion duty.

Question 9a: 
Should repeated incidents of serious verbal or physical abuse (including internet abuse) that cause harm or distress against school staff be covered by the new duty to record? 

Commission response:

Yes. The duty to record should extend beyond ‘serious’ to include all incidents of verbal or physical abuse.  The occurrence of serious verbal/physical abuse is likely to be the result of a series of smaller incidents that may escalate in terms of seriousness.  Simply monitoring the persistence and resulting outcome (rather than identifying earlier interventions), may result in failure to protect staff (and pupils).

Question 9b: 
If so, would a single recording system be able to deal with incidents occurring across these different relationships? 

Commission Response:

Yes. A single recording system (which should include all mandate groups) – would enable an identification of potential core issues within a school e.g. it should be possible to then identify whether there is a pattern within some schools of staff only incidents, pupil only incidents or staff and pupil incidents (indicators of culture problems within the school).

Question 9c: 
Should schools be required to report these records in an anonymised form to their local authority?

Commission response:

Yes. The EHRC believes that recording without a requirement to report will have no, or a negative impact. To be effective in highlighting issues and interventions, this requirement should be linked to a requirement on local authorities to act on the information. Schools will be reluctant to provide information unless they understand a). its purpose and b) how it will be used. DCSF will need to develop the business case and guidance to support this.
Question 9d: 
Should schools also be required to report these records in an anonymised form to central Government?

Commission response:

Yes. The same comments as 9c apply. 

Question 10a: 
What fields do practitioners feel we should require schools to record, and which should we advise them to record in guidance? 

Commission response:

In requiring only minimum fields of information by regulation, EHRC is concerned that the effectiveness of these new measures may be undermined. In particular, a focus on numerical data without context and value-added information may lead to interpretation problems as indicated at Question 6A above. 

All the fields of information identified are critical to providing a meaningful evidence base against which to monitor and evaluate schools’ and local authorities’ statutory duties. In addition, repeat incidents, either in terms of offender or victim should be included. 

EHRC believes that in addition to a statutory recording and reporting requirements, there should be a statutory requirement for Governing Bodies teachers and all school staff to undergo training in bullying prevention and response and in all aspects of delivery of these new arrangements. Rather than being a burden, this could be promoted as an entitlement by DCSF, linked to the CPD entitlement as part of the Licence to Teach proposals

Question 10b: 
Do practitioners have examples of how they have used a particular strand of information in a useful and effective way?
No Commission response

Question 11: 
Do practitioners have any other advice to give about what an effective recording system needs to be capable of?  We would welcome any advice or best practice examples of what an effective recording system might look like across a variety of scenarios.

Commission response: 

Early findings from the EHRC LA survey indicates that a common rational for being in favour of statutory recording was based on this providing a clearer or more complete picture in relation to the nature and number of bullying incidents. In this respect, the need for an agreed definition of bullying and types of bullying was raised in relation to ensuring an accurate representation and correct interpretation of data.
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