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1. Introduction

This Enforcement Policy provides information and advice to 
organisations, businesses and the general public on how the Equality and Human Rights Commission (the Commission) ensures compliance with equality legislation.
The primary objective for the Commission is to achieve better outcomes in equality human rights and good relations. We aim to achieve regulatory compliance with the relevant legislation in order to support that; however sometimes it will be necessary to take formal enforcement action to achieve this. As a statutory regulator the Commission has a wide range of tools available. The Commission will aim to choose an enforcement method which is relevant and proportionate to a particular breach. 

The principal purpose of enforcement is to change behaviour, to stop actions that are contrary to law and regulation, and to change future behaviour. 

This policy is designed to set out the Commission’s objectives and methods for achieving compliance. It will also explain the criteria the Commission considers when deciding what is the most appropriate response to a breach of legislation.
All of the Commission’s decisions will have regard to current statutory guidance and Codes of Practice, in particular the Statutory Code of Practice for Regulators and the Human Rights Act.
2. Scope and Meaning of Enforcement

The Commission’s regulatory functions stem from the Equality Act 2006 and include actions taken by the Commission which are aimed at ensuring that individuals and businesses comply with the law. This is not limited to formal legal enforcement action, such as inquiries and investigations, but is supported by a range of activities such as the provision of advice, guidance and education; the encouragement of good practice; the raising of general public awareness and understanding of problems; assisting individuals with problems; targeted awareness-raising to enable and assist bodies to comply; intelligence gathering, research and monitoring of trends, and action to prevent non-compliance and unlawful acts.
3. Statutory Duties of the Commission 

The Commission is the regulatory body with responsibility for enforcing the equality and human rights enactments in accordance with its statutory duty as set out in the Equality Act 2006 (EA).  The duties include reducing inequality, eliminating discrimination, strengthening good relations between people and promoting and protecting human rights.
The EA provides enforcement powers to empower the Commission to enforce equality enactments. When used strategically, these can operate as some of the most powerful tools for delivering change. They provide a means to proactively and systematically tackle major entrenched inequalities that are not amenable to change by other means, to promote human rights and to work towards good relations between groups. 

4. Principles underpinning the Commission’s enforcement policy 

The Commission seeks to exemplify the current best practice in regulation as promulgated by the Hampton Review.  Sir Philip Hampton’s 2005 review, ‘Reducing administrative burdens: effective inspection and enforcement’ considered how to reduce unnecessary administration for businesses.  The Hampton Review set out some key principles that should be consistently applied throughout the regulatory system.  The Commission also has regard to the Regulators’ Compliance Code (the Code) and the provisions of the Legislative and Regulatory Reform Act 2006 which sets out the Hampton principles and gives guidance on how these should be applied. The Commission’s overall objective in regulation is to ensure fairness and to this end the Commission will regulate in a transparent and accountable manner according to the Hampton principles which are set out below.

a. Proportionality – actions are based on risk.

Proportionality means ensuring that the proposed compliance or enforcement action is proportionate to the nature, potential impact, likelihood and severity of the identified risk or legislative breach. 

In considering if the proposed action is proportionate the Commission will take into account, inter alia, the extent of the breach and any departure from any relevant codes of practice, the size and resources of the non-compliant organisation; the reasons for non-compliance; any steps taken or agreed by the organisation to remedy the breach and to reduce the risk of recurrence.  

Where the Commission concludes that formal enforcement action would not be proportionate, or that its resources would be used elsewhere to greater effect in the public interest, the Commission will not take enforcement action.

b. Accountability – the Commission will explain its performance 

The Commission is accountable to the public, including its stakeholders, for its decisions both to undertake enforcement action and not to utilise its enforcement powers. The Commission accepts the legitimate expectations of the public and stakeholders that the Commission will take action to address inequality by such means as are appropriate and which are in accordance with the Commission’s strategic priorities.  

c. Consistency – the Commission will apply a similar approach

The width of the Commission’s remit and the extent of potential non-compliance means that the Commission will at all times have before it a wide range of instances of inequality or discrimination which may justify enforcement action. The Commission will strive for a consistent approach in targeting its enforcement action. This means that the Commission will take a similar, but not the same, approach to compliance and enforcement decisions within and across sectors. It will strive to treat people in a consistent way where circumstances are similar. Each case however will be evaluated on the basis of its own facts and circumstances, including the devolved national context.

The Commission will ensure that decisions or actions taken in any particular case are consistent with the law and with the Commission’s published policies.

Decisions on specific enforcement actions rely on professional judgement and the Commission will therefore exercise discretion in each case.

d. Transparency – the Commission will have clear rules and processes

The Commission’s Enforcement Policy will be published and accessible. This transparency will help to ensure that organisations know what to expect from the Commission as a regulator. By providing advice and guidance, and issuing Codes of Practice, the Commission will also help to ensure that organisations can understand and comply with their obligations.

Where enforcement action is taken, the Commission will, where confidentiality permits, publish a record of its action.

5. Human Rights

The Commission will carry out its enforcement and compliance functions with due regard to the European Convention on Human Rights. The Commission will only interfere with those rights where there is lawful justification to do so and where it is necessary and proportionate.
6. Promoting Compliance 

The Commission will usually only take formal enforcement action where attempts to encourage compliance have failed. The Commission will strive to promote compliance as the preferred option. Promoting compliance may include:

· Working with organisations to ensure that remedial or preventative action may be taken
· Giving specific advice or guidance to an organisation.

· Holding meetings with senior managers and other staff

· Carrying out desk based reviews of information provided by organisations and providing feedback
· Exchanging relevant information with other law enforcement bodies and regulators
The Commission will undertake specific thematic compliance work where it has identified a potential or actual risk across a particular sector. This may include issuing Codes of Practice.

In most cases the Commission would hope to resolve compliance issues through informal action and cooperation. Even where there have been regulatory failures such as acting in breach of equality legislation or where there is a finding of unlawful discrimination it may be possible for the Commission to agree informally to a schedule of remedial action without resorting to formal enforcement action. Escalation to legal enforcement will usually only occur when such informal action has failed to secure compliance.
The Commission as a whole will seek to bring about change through the use of any tool which may have the desired effect. The Commission will use the least intrusive regulatory tool to achieve compliance and will usually adopt an escalation process. In appropriate circumstances however formal enforcement action will be the most effective method of ensuring legal compliance and deterring regulatory breaches.

7. Criteria for Taking Legal Enforcement Action

The Equality Act 2006 gives the Commission a wide range of enforcement powers. In many situations there are several different routes by which the Commission can tackle suspected unlawful discrimination. In deciding which power to utilise the Commission will take into account the need to achieve the maximum positive impact and the resources available to the Commission.  The factors considered by the Commission in reaching a decision on legal enforcement action will usually include:
· Value for money. Is legal enforcement action the best use of the Commission’s public funds? 
· The extent and severity of breach of legislation and the reasons given for such a breach.
· The extent and severity of any departure from codes of practice and whether this was deliberate or reckless.
· The impact, likelihood and severity of impact on the affected group or individual.
· The size and resources of the organisation involved.
· The financial burden to be imposed on an organisation as a consequence of enforcement action.
· The extent and outcome of any previous communication with the Commission in particular situations were the Commission has repeatedly expressed its concerns.
· The steps taken or agreements made to remedy the breach and to reduce risks of recurrence.

· The priorities of the Commission as set out in the Business Plan and Legal Strategy. A copy of the Commission’s Business Plan can be found by clicking on Business Plan.
· Any other relevant considerations.
8. Legal Enforcement Powers available to the Commission

a. Inquiries

The Commission can conduct an Inquiry into any matter that relates to sections 8, 9 or 10 of the Equality Act, namely equality and diversity, human rights or good relations between groups.  There is no specific standard of evidence needed to trigger an Inquiry. The Commission does not need to suspect that there has been a breach of equality or human rights legislations in order to launch an Inquiry.

An Inquiry is a means by which the Commission can find out more about equality, diversity, human rights or relationships between groups, either within a particular organisation or across a wider sector.

The legal steps involved in the Inquiry process include:

· The Commission will publish the terms of reference (TORs) for the Inquiry. 

· The Commission has the power to give notice to organisations to require them to provide specific information in relation to the stated TORs.  A person issued with this notice commits an offence if he/she fails to comply with a notice, falsifies any written evidence or makes a false statement while giving oral evidence. There is a right of appeal against the Commission in respect of any information sought.

· The Commission has the power to further question the information submitted. 
· If at any time during an Inquiry the Commission suspects that an unlawful act has been committed an Investigation must be considered. If a named person is to be investigated that part of the Inquiry must be suspended. An unlawful act is one that it contrary to a provision of the equality enactments. The Commission will specify the unlawful act(s) alleged.

· The Commission will publish a report of its findings. A person to whom a recommendation in the report of an Inquiry is addressed shall have regard to it. A court or tribunal may have regard to a finding of the report, although it shall not treat it as conclusive.

These steps are set out in the tables beginning at page 10.

b. Investigations

The Commission can carry out an Investigation where it has evidence to suspect that an organisation has carried out an unlawful act. 

The legal steps involved in undertaking an investigation include:

· Providing written details of why an action may be unlawful under the legal provisions relating to equalities and TORs. 
· Providing suitable opportunity for the named organisation to comment on the terms of reference and taking these into account. 
· Publicising the final TORs. 
· Deciding on use of the evidence collection powers as part of an investigation. The Commission may give notice requiring the provision of information, documents or oral evidence. 

· If the Investigation finds that a specific individual has committed an unlawful act or failed to comply with a notice the Commission will provide those being investigated copy of the draft report before it is published. There will be a minimum period of 28 days in which written comments on the draft report can be made to the Commission. 

· Considering any written representations before finalising and publishing the report of the findings of any Investigation. 
· Making recommendations arising from the findings. A person to whom a recommendation is made in the report as a result of an Investigation is obliged to have regard to it. The Commission expects recommendations to be taken seriously and that firm positive action is taken as a result. 
· Failure to act on recommendations can lead to the Commission issuing an unlawful act notice. 
c. Unlawful Act Notice

An Unlawful Act Notice may require the preparation of an action plan for the purpose of avoiding repeating or continuing the unlawful act. The Commission can also recommend that certain actions be taken.

If there is a failure to comply with the Unlawful Act Notice the Commission can apply to the relevant Court for an order that the notice is complied with. If the order of the Court is ignored a person can be subject to a criminal charge and fined.
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d. Agreements 

The Commission can enter into a formal agreement with a person who it believes has committed an unlawful act. This will involve putting in place an action plan. In many instances an agreement will be entered into as an alternative to taking other formal enforcement action. Agreements can be entered into even where there has been no formal Investigation. Entering into an action plan is not taken as an admission that there has been an unlawful act. 

Alternatively the Commission may suspend an Investigation on the basis of a section 23 agreement provided that the other party undertakes not to commit an unlawful act and takes specified actions.

Once the agreement and action plan are in place the Commission will keep in regular contact and require the organisation to report regularly on progress.  During the monitoring phase of an Agreement, we frequently build a close working relationship with the organisation in question, generating considerable cooperation and goodwill, and leading in some cases to those organisations becoming champions of best practice in equality and advocates for the work of the Commission.
However, if there is a failure to comply with an undertaking in the Agreement or the Commission thinks that compliance is unlikely, the Commission can take further action through the courts.

e. Public Sector Duty Assessments and Compliance Notices

Assessments are used to test compliance with public sector equality duties.  They enable the Commission to scrutinise compliance by particular public authorities with the race, disability or gender equality duties. Assessments can be used to obtain evidence for further enforcement action to secure compliance, as well as identifying areas of best practice in the performance of the duties. The Commission does not have to suspect that there has been any breach of the public duty before carrying out an assessment. Once again the Commission has robust powers to request evidence and information in the course of an assessment.


Before conducting an Assessment the Commission will list the TORs. The Commission will ask for comments on the TORs and take these into account. Once the TORs are finalised they will be published. The Commission can also ask for evidence or representations from other interested parties, as well as the body under assessment. The Commission will also publish a report at the end of the Assessment.

PUBLIC SECTOR DUTY ASSESSMENTS Table 1
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f. Compliance Notice

Where the Commission thinks that a public authority has not complied with a public sector duty, the Commission has the power to serve a compliance notice. The notice may require compliance with the duty or provide an opportunity for the authority to develop a written proposal to show the steps that will be taken to ensure compliance.  This written information must be produced to the Commission within 28 days of receipt of the compliance notice.

A notice may also require further information to be produced to the Commission for the purposes of assessing compliance. 

A person who receives a compliance notice must comply with it. Failure to comply can result in the Commission applying to the relevant court for an order requiring compliance. Failure to comply with the Court order is a criminal offence.

The Public Sector enforcement procedure is set out in the tables overleaf.

g. Injunctions to restrain/interdicts to prevent commission of an unlawful act.

If the Commission thinks that a person is likely to commit an unlawful act or has failed, or is likely to fail, with an undertaking given as part of a s23 agreement, the Commission can apply to the relevant Court for an injunction preventing the act or an order requiring compliance. 
h. Restraint of unlawful advertising or pressure/ instruction to discriminate.

The Commission has the exclusive right to take proceedings in relation to discriminatory adverts, i.e. adverts which indicate an intention to do an unlawful act. Action can be taken against the publisher of the advert or the person placing the advert.

COMPLIANCE NOTICES Table 3


i. Judicial Review Proceedings and Interventions 

The Commission has the power to bring Judicial Review proceedings in its own name. In Human Rights cases the Commission does not have to be a victim to bring such proceedings. This means that the Commission does not have to be directly affected by a potential breach of the Human Rights Act but can take action to protect those who would be adversely affected by any breach.

The Commission also has the power to intervene as a third party in cases which involve issues that relate to human rights and equality. The Commission will intervene in public interest cases - those which raise issues beyond any personal interests of the parties in the matter, affecting identifiable sectors of the public or vulnerable groups; seeking to clarify or challenge important questions of law; involving serious matters of public policy or general public concern; and/or concerning systematic default or abuse by a public body. The Commission will decide whether or not to intervene with reference to the legal strategy.   

Further information on the compliance and enforcement work of the Commission can be found by clicking on Enforcement.
Conclusion
The Commission is working towards a society that is built on fairness, equality and respect. The Commission will strive to ensure that this enforcement policy is applied fairly and consistently.  Complaints about the operation of this policy should be firstly addressed to the Commission following our complaints procedure which can be found by clicking on Complaints.
This policy will be reviewed regularly.

Evidence received * go to table 2





If at any time EHRC suspects an unlawful act an investigation can be commenced. If a named person is to be investigated the Inquiry is suspended.
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