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Eleven years after the Human Rights Act came into force, the coalition government established a commission to explore the case for a UK Bill of Rights that ‘incorporates and builds on all our obligations under the European Convention on Human Rights’ (the Convention). 
The Equality and Human Rights Commission is absolutely committed to the rights and protections currently in the Human Rights Act.  It is our view that any new Bill of Rights must preserve these and build on them further. 
A British model for human rights

The European Convention on Human Rights was drafted largely by British lawyers, on the impetus of Winston Churchill, to prevent a repetition of the atrocities of World War II.  The UK was the first country to ratify the Convention in 1951.
The Human Rights Act, passed in 1998, provides a unique model for incorporating the Convention, which is in keeping with British constitutional traditions and the doctrine of parliamentary sovereignty. 
However, the Britain's legal recognition of human rights did not begin with the Human Rights Act; our human rights laws date back to the Magna Carta of 1215 and Bill of Rights of 1689.

Parliamentary sovereignty

The sovereignty of parliament is the key principle of the British constitution. This means that parliament can alter any law and no judicial authority has the right to overrule its legislation.

The Human Rights Act adheres to the concept of parliamentary sovereignty as it is not possible for British courts to declare void any legislation where it breaches the Human Rights Act.  Instead, courts can make a declaration of incompatibility and Parliament can decide what action to take regarding this declaration.

This approach can be contrasted, for example, with the American constitution which allows judges to strike down laws found to breach the Bill of Rights.

The approach can also be contrasted with the requirements of EU law. The European Communities Act 1972 requires our domestic courts to disapply domestic law that is incompatible with EU law. The Human Rights Act marks a deliberate rejection of that model.

Taking into account decisions by the European Court of Human Rights
When a British court or tribunal is interpreting a domestic law which is relevant to the European Convention on Human Rights, the court or tribunal must look at how the European Court of Human Rights (ECtHR) has interpreted this right. This helps to ensure consistency in the way rights are interpreted.  
However, the Human Rights Act makes it clear that the ECtHR judgments are not binding on British courts.  In fact there have been four cases since 2000 in which the British courts have declined to follow judgments of the ECtHR.

Adapting the Convention to the needs of Britain
The ECtHR developed the concept of ‘margin of appreciation’ to take into account the broadly-drawn principles of the Convention and how they are interpreted in different countries. This means judges at the ECtHR are required to take into account the cultural, historic and philosophical differences in the particular country. 

This flexibility allows British judges to suggest their own way forward and thus enter into a dialogue with the ECtHR.  This would apply, for example, where decisions in the ECtHR are inconsistent with some fundamental substantive or procedural aspect of British law. In most cases, judicial dialogue has resulted in the ECtHR simply accepting the conclusions of the British court (except where the ECtHR considers that the domestic courts incorrectly applied the Convention). 
This means the British courts have an important role in the ongoing development of interpretation of the Convention.  
Embedding human rights into the work of public authorities

The Human Rights Act also requires all public authorities to comply with the Convention, including central government, local authorities and the courts.  This important provision has improved the delivery of services by public authorities and increased the transparency and accountability of their policies and practices.
The effect of repealing the Human Rights Act
Denying people access to justice

In 1998, the Human Rights Act incorporated in our domestic law most of the rights contained in the Convention. This meant that for the first time people in Britain seeking redress for violations of their rights under the Convention could be saved the time and expense of taking their cases to the ECtHR.  The Act allowed cases to be heard in British courts by judges who could interpret Convention rights with flexibility. 
Repealing the Human Rights Act would therefore prevent or considerably delay people's human rights being protected. 
Implications for Scotland, Wales and Northern Ireland
The devolution settlements, the Human Rights Act and the European Convention on Human Rights are interwoven elements of the UK's constitutional framework. The devolution settlements and the Human Rights Act were part of a package of constitutional reform introduced in 1998. In relation to Northern Ireland, the Human Rights Act was also an integral part of the peace process. 
As a result, it is likely that changes to the Human Rights Act, including a new Bill of Rights, would almost certainly require amendments to the devolution statutes.  There are also questions as to whether consent from the devolved administrations would be required for any such changes.  

The Commission therefore recommends that any consideration of a possible Bill of Rights must carefully assess the legal, constitutional and political implications concerning devolution.
Concluding recommendations
The Human Rights Act is essential for the protection of human rights in the United Kingdom and is well crafted to balance Britain's international obligations with our constitutional conventions.  In particular, it maintains parliamentary sovereignty and a primary role for judges in the interpretation of the Convention.
The Equality and Human Rights Commission welcomes the opportunity to contribute to the debate on a possible UK Bill of Rights.  However, if a Bill of Rights was developed to replace the Human Rights Act, our position is that it should not be brought into force until and unless it contains at least the same levels of protection of rights and mechanisms as the Human Rights Act, and complies with Britain’s international obligations.
