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Policy Briefing: EU Pregnant Workers Directive

Updated July 2010 
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3. How does Working Better relate to the Pregnant Workers Directive?
a) Gender Equality
b) Access to, and equality in the labour market
c) Pregnancy discrimination
d) Health and safety of pregnant workers 

e) Wellbeing of parents and children
f) Flexible working 

g) Social inclusion, early years and life chances
4. Can the EU legislate on all aspects of reconciliation policy?
5. Cost and Implementation 
Appendix 1: Calculating the cost
Appendix 2: Counsel’s Opinion
This policy briefing updates the Equality and Human Rights Commission’s position on the EU reconciliation agenda, following the latest round of amendments proposed by the European Parliament to the reviewed Council Directive 92/85/EC also known as the Pregnant Workers Directive (PWD).
Based on the evidence presented in our Working Better reports, we outline how a comprehensive and modern reconciliation agenda is an essential component of European economic and social policy. It can help promote economic recovery and growth as well as inclusive and efficient labour markets, and provides a sensible response to the demographic and cultural changes which impact how people balance work and family life in modern Europe.
This paper primarily outlines the social and long term economic benefits of a modern reconciliation policy. However we recognise member states’ concerns about the short term costs of this agenda at this time of economic downturn in Europe. The European Commission’s original draft of the PWD allows for a minimum standard of 18 weeks maternity leave across the EU and endorses ‘the principle of full pay.’ This would enable member states to sign up to the principle that leave should be fully paid while allowing them to budget for how to achieve this in their own time based on their own economic circumstances. MEPs on the European Parliament’s Women’s Committee would like to go further, and possibly legislate for full pay now. Although we believe that full pay is an essential part of a workable and just reconciliation agenda, we take no view on these two different institutional positions. This paper seeks to contribute to an open and honest debate about reconciliation policy which measures estimated costs with prospective benefits and to help MEPs and member states arrive at a mutually agreeable position, without sacrificing the key principles at stake in this agenda.
1. What is the EHRC and why do we work on reconciliation?
The Equality and Human Rights Commission (EHRC) is the statutory body established in Great Britain to enforce equality legislation on age, disability, gender, race, religion or belief, sexual orientation or transgender status, and encourages compliance with the Human Rights Act. It gives advice and guidance to businesses, the voluntary and public sectors, and to individuals. EHRC is Britain’s Equality Body and a UN accredited National Human Rights Institution.

For the past year the EHRC has been leading the debate on reconciliation policy in the UK through our flagship Working Better project. 
 Working Better addresses the changing needs of individuals, families and employers in the 21st century. The reconciliation agenda promoted in Working Better encompasses more egalitarian maternity and paternity leave provisions, flexible working for all, adequate and accessible childcare and a more inclusive labour markets for older and disabled workers.
2. Working Better: Families today – the case for change
In the Working Better report the EHRC consulted international parental leave experts and commissioned financial consultants to help draw up new parental leave models. We also commissioned two pieces of research: ‘An investigation into flexible working policies in Britain and other countries’
 and ‘A state of the nation report’
 on how families in Britain manage the parallel demands of work and caring using both quantitative and qualitative research. 

Our survey captured the changing face of modern families and our findings show a strong shift away from traditional attitudes and behaviour. The research revealed that:

· Today’s parents defy stereotypes and want to share work and family care more equally.

· Their choices are constrained by low paid family leave provisions based on a traditional division of paid work and care.

· Britain stands out internationally for its long leave reserved for mothers mostly at a low rate of pay and weak parental leave.

· Although there is paternity leave in the UK it is low paid.  45 percent of fathers surveyed said that they did not take paternity leave and of those 66percent said they would have liked to with the most common reason for not doing so was being unable to afford to take the time off. 

· Extensive unmet demand for more leave for fathers.

· Parents want more support from the Government for family leave. 

· Women’s careers are still held back by caring responsibilities.

3. How does Working Better relate to the Pregnant Workers Directive?
Working Better presents a 3 stage policy agenda for moving towards a more gender neutral and better paid model of maternity, paternity and parental leave in the UK by 2020. Our proposal for the first stage of this model includes the provision of 18 weeks maternity leave at 90 percent pay. 
The revision of the Pregnant Workers Directive, proposed by the European Commission in 2008, allows for an EU minimum of 18 weeks maternity leave and endorses the principle of full pay, so there is an obvious and important correlation between our work and the current debate at EU level. 

EHRC circulated position papers
 on the revised Directive in April 2009 and February 2010. Since then the European Parliament has progressed its discussions on the Directive, new amendments have been proposed, and MEPs have requested an impact assessment. This briefing responds to these developments.

In this briefing, we re-iterate our view that this is not simply a question of health and safety, although the health and safety of both parents and of the child are paramount considerations in setting leave policy. The Directive has implications for a spectrum of key issues, these include:
a. Gender equality
b. Access to and equality in the labour market
c. Pregnancy discrimination in employment
d. Health and safety of pregnant workers 
e. Wellbeing of parents and children
f. Flexible working 

g. Social inclusion, early years and life chances
We take each of these in turn.

a. Gender Equality
In order for maternity/paternity/parental leave policy to be in line with, and promote gender equality, the following elements are essential:

· the right of mothers and their partners to take leave around the time of the birth of their child

· the right of parents to choose which one of them takes the longer period of leave to care for their child, or how to divide this entitlement between them
· the right to fully paid leave available to both parents
Adopting an equal treatment legal basis in the revised Directive, in addition to the health and safety treaty basis used in the original 1992 Directive, recognises that pregnancy and maternity protection is essential to gender equality and the protection of women’s rights. In rulings concerning maternity leave, the Court of Justice of the European Union (CJEU, formerly the ECJ) has consistently recognised the legitimacy of protecting a woman’s biological condition during pregnancy as well as recognising maternity protection measures as a means of achieving substantive equality. The Court’s jurisprudence supports the argument that how pregnancy is treated in the work place is pivotal to gender equality.

The amendments proposed by the European Parliament which call for two weeks paid paternity leave to also be included in the revised Directive further enhance the potential to achieve gender equality.
 The wording of these amendments could be improved to clarify and ensure that this leave is available to the mother’s partner or co-parent without discrimination.  Again this is a gender equality issue as well as a health and safety one. We welcome the acknowledgement that the health and safety of the mother and baby is fundamentally affected by the right of fathers/co-parents to take leave around the time of the birth of their child also.
Paternity/co-maternity rights are a fundamental part of a more holistic approach to reconciliation, challenging stereotypes about who should be the breadwinner and who should be the carer. Evidence from European countries demonstrates that moving towards a more gender equal leave model has positive benefits for individuals and families as well as the economy and society
. It allows:

· Greater opportunities for women to make fuller economic use of their skills;

· Greater choice for men in taking up caring responsibilities;

· Greater wellbeing of families and children (see below). 

The ECJ has stressed the need to make paternity leave a more realistic and accessible option to promote equal parenting. In cases taken by fathers claiming the right to spend more time with their newborns, the ECJ has stated that by permitting fathers this right, legislation acknowledges that the needs of the child can and ought to be fulfilled by both parents.

While policy makers are only now truly starting to recognise the role of fathers, fathers themselves have been increasingly vocal about their desire to be more involved in caring for their children. A survey commissioned by the EHRC revealed that 55percent of new fathers took paternity leave to spend time with their newborn and partner. Of the 45percent of new fathers that were unable to take paternity leave, 66percent said they would have liked to, with the most common reason for not doing so was being that they were unable to afford to take the time off
.

Based on best practice from countries where the mother’s partner is able to take leave and therefore play a greater role in caring, Working Better proposes earnings related compensation, a use it or lose it system, and a staged approach towards a gender neutral parental leave system.

In terms of the full length of maternity, paternity or parental leave available, Working Better strongly endorses moving towards a more gender neutral model of leave policy. This allows parents themselves to choose how they split caring responsibilities between them, without being restricted by outdated family leave policies which only recognise the caring role of mothers (often ‘trapping’ women in unpaid caring roles). Transferring these choices from the state to the family unit is not just a question of rights and gender equality, it also makes economic sense. In 30percent of British households, for example, women have higher income than their partners and this figure is steadily increasing across Europe.
 In these households restrictions in the ability of fathers/co-parents to take fully paid leave are economically detrimental to the family and counter the very intentions of parental leave policy.
b. Access to, and equality in the labour market
Leave provisions have an impact on women’s access to the labour market, can be a cause of both financial benefit and detriment to women and society, and have a significant effect on the gender pay gap.
In the UK it is estimated that around 30,000 women each year lose their job as result of pregnancy, lowering women’s economic participation.
 Pregnancy discrimination itself is estimated to affect 200,000 women each year. Women who experience discrimination are less likely to return to their job after leave and are six times more likely to never go back to employment, with clear detriment to labour market inclusion and their own economic independence.
 
Women who return to work after maternity suffer a 5 percent loss in hourly earnings, rising to a 14 percent for women on lower incomes. An additional 60,000 women experience some form of financial loss due to their pregnancy and maternity leave, in the form of lost promotions, reduced salary or benefits and losing out on pay rises.
 When women return to work they are often demoted and de-skilled, or resort to part time jobs with significant loss of human capital for employers.
The under-use of women’s skills costs Britain between 15 and 23 billion pounds a year.
 In addition to this the UK government is disadvantaged by loss of tax revenue and extra benefit payments and UK employers spend 126 million pounds each year to recruit and re-train replacements for women who have exited the labour market as a result of pregnancy and maternity.

The gender pay gap more than trebles when women reach 30 years of age which is thought to result largely from the financial penalties associated with motherhood. In order to balance work and family life after having children, women often take part-time work in lower paid jobs because this is the most prevalent type of flexible work available. There is evidence that women move to part time work to manage their caring responsibilities, with significant effect on their current and future earnings.
In the UK the largest single factor affecting wages is a history of full time work. Women who spent time in part time work have no positive wage gains and women with career interruptions have considerably lower wages. Women who interrupt their career to carry out caring work suffer a wage loss of 1percent per year. Women’s lower earnings continue over time, making the total effect of career interruptions much larger than wages lost during the time spent in engaged in care.
 We cannot begin to close the gender pay gap without addressing this problem.
Maternity leave affects differentials in both basic pay and in performance based pay. An EHRC inquiry shows that in one of the highest earning sectors of the British economy, the financial sector, the gender pay gap for performance related pay is a staggering 80percent.
 Maternity contributes to this, with women on leave losing out on bonuses and performance related pay, reverberating for a number of years because of the incremental way in which performance pay is assessed. It is likely that this pattern is reflected in other sectors of the economy too.
The cost of inefficient reconciliation policies to the UK is too high. A more equal share of caring responsibilities will allow women to enter and retain a more equal standing in labour market, with clear benefit to society through increased economic participation and growth and greater equality between women and men. If leave to care for children was equally available to men and women, discrimination by employers against women of child bearing age would undoubtedly diminish.
c. Pregnancy discrimination
Pregnant women are among the most vulnerable workers in the labour market, especially at times of recession. Research conducted prior to the current recession found that over half of pregnant women experience some form of discrimination and almost 10percent lose their job as a result of their pregnancy.
 Discrimination and unfair dismissal affect women’s future labour market participation and earnings as outlined above. There is growing concern that discrimination faced by pregnant workers is on the rise in the current recession. In recent months, UK national helplines, law firms and NGOs have reported increased numbers of complaints relating to pregnancy discrimination and redundancy.
 Other European countries are also experiencing worrying increases in unfair dismissal with the French Equality body the Haute Autorité de Lutte Contre les Discriminations et pour l’Egalité (HALDE) reporting twice as many claims of pregnancy related discrimination in 2009 than in the previous year.

This may be the tip of the iceberg as research shows that few women seek advice and redress for dismissal and discrimination. EHRC research shows that seven in ten women who have experienced discrimination do not report it and only 3percent seek redress for unfair dismissal. 

Recent evidence shows that migrant women are also particularly at risk both in terms of health and safety (see below) and unfair dismissal. An EHRC Formal Inquiry into recruitment and employment in the meat and poultry industry in Great Britain published in March 2010 found that pregnant workers were being readily dismissed by employers.
 Agency workers were not given any more work when managers realised they were pregnant and agencies admitted that they were under pressure from employers not to supply pregnant workers.

As the position of pregnant workers is increasingly precarious in time of crisis, the protection afforded by the revised PWD is both important and timely.
d. Health and safety of pregnant workers
Health and safety at work is one of the legal bases of the PWD. It is paramount to continue protecting the health of women during pregnancy and after childbirth in the workplace. A survey conducted in the UK in 2005 revealed that only half of the women interviewed said that their employers had conducted an assessment of whether their duties presented any risk to their health or to that of their unborn child. Many of those who did receive risk assessments reported that potential hazards weren’t identified or dealt with, forcing women to choose between continuing work that posed a threat to their health or giving up their job.

There is also evidence that in sectors where health and safety provisions are most needed, employers are falling short of even minimum standards. The EHRC inquiry into recruitment and employment in the meat and poultry processing sector found that poor treatment of pregnant workers is widespread in the industry. Women reported being forced to continue work that posed a risk to their health, including heavy lifting and extended periods of standing under threat of losing their job. Miscarriages were also reported due to lack of adjustments at work. Use of health and safety risk assessment was often nonexistent.
 These shocking findings support stronger protection of health and safety at work for pregnant women, as afforded by the PWD.

e. Wellbeing of parents and children
Revisions to the PWD relating to full pay and MEP proposals to introduce the possibility of paternity leave can be justified as proportionate measures insofar as they can have a significant impact on the wellbeing of parents and children. 
Fully paid maternity leave for 18 weeks would allow women to take time off to protect their own health and that of the baby, for example by breastfeeding for longer. The health benefits of exclusive breastfeeding are universally recognised and the World Health Organisation recommends breast feeding for six months. Workers should be able to take breaks for expressing milk at work in order to combine return to work with the possibility of continuing to breastfeed should they wish to do so.

Recent health research in the UK suggests that 12 months of paid leave where a living income is provided would ensure better child and maternal health, fewer low weight babies, lower rates of maternal depression, longer breastfeeding and more use of ante-natal care services.
 Paternity leave is also positively correlated with health outcomes, especially as regards to the propensity for post natal depression in both mothers and their partners.

There is now extensive evidence that the involvement of both parents in bringing up children promotes wellbeing and social mobility. 69percent of men surveyed for the  Working Better project who took paternity leave said it improved family life.
 Early active involvement by both parents can lead to a range of positive outcomes for children and young people including better peer relationships, better literacy and fewer behaviour problems.

f. Flexible working 

Proposed amendments by MEPs to the PWD extend rights for both parents in regard to return to equal work, overtime, night work and part time work. The justification for this extension is the need to foster work life balance. The EHRC Working Better project identifies flexible working as fundamental to achieving work life balance. This approach has recently been endorsed by the new Coalition Government in the UK which has pledged to "extend the right to request flexible working to all employees, consulting with business how best to do so."

 Flexible working need not mean shorter hours but rather a move away from the rigidity of an office based set hours working day. It is now widely acknowledged that the right to request flexible working is important to parents, in particular fathers, who tend to work longer hours and are less likely to request and be granted flexible working arrangements.

Failure to enable flexible working can result in parents, especially mothers being driven out of the labour market. EHRC research into sex discrimination in the financial services industry found that one of the greatest barriers to women’s greater participation, equal standing and equal pay in the industry was a culture of long working hours and “presenteeism”, the reluctance to provide flexible working arrangements, and pressure on women working flexibly to resume standard and long working hours.

Working Better promotes flexible working as a model to accommodate needs for carers but also as a beneficial tool to save business costs as part of their strategies for overcoming the constraints of recession. There is overwhelming evidence that flexible working for all benefits the economy as a whole.

g. Social inclusion, early years and life chances
EHRC research shows that moving towards gender neutral parental leave provisions can improve family life and further children’s well being and social mobility.
 Early and active involvement of fathers and co-parents in family life can result in fewer behavioural problems later in life, higher educational and occupational mobility and higher self esteem.
 Amendments proposed by MEPs also reiterate the call for member states to meet the Barcelona targets for universal childcare, a welcome addition to the Directive as the inclusion of a reference to childcare recognises the importance of taking a holistic approach to reconciliation policy. 

4. Can the EU legislate on all aspects of reconciliation policy?
There has been considerable debate about whether the EP’s proposed amendments to the PWD go beyond what the EU has competence under the treaties to legislate on. The competence issue particularly concerns whether the EU can legislate for full pay, and for paternity leave as well as maternity leave within the PWD. EHRC sought external legal advice on these technical questions to verify the limits and possibilities of the Directive (see Appendix for a copy of Counsel’s opinion). 

Counsel’s opinion confirms that the EU has competence to set standards for maternity protection, maternity pay and paternity leave as per Article 153 of the Treaty of the European Union, which confers competence on social policy. The EU has no power to determine wage levels but cannot be prevented from setting standards in other areas ‘linked to’ pay. As competence for social policy is shared between the EU and member states, the EU has to act proportionately. This means that interventions must be appropriate, necessary and not impose an excessive burden to those affected. 

The action of the EU in the area of maternity, paternity and parental leave and pay is proportionate. The purpose of the amended PWD is to support workers in balancing work and family life, to provide health and safety protection, to support breastfeeding and to promote gender equality and the measures contained in the Directive support these aims. 
The link between increased paid leave and women’s labour force participation as considered in the European Commission’s Impact Assessment report (October 2008) is also an important factor in determining proportionality. Sharing caring responsibilities greatly increases women’s chances to participate in the labour market. The right of women to be properly paid during their maternity leave has long been considered a fundamental issue of gender equality. The provision of paternity leave ensures shared responsibility of childcare in the early stages of a child’s life, and supports the continuation of the mother’s career. Sharing caring responsibility also has a bearing on health and safety, as active involvement of both parents in caring improves the quality of life and well being of the parents and the child.
As long as the EU can demonstrate the considerable social and economic benefits of the revisions to the PWD, it can continue to be a proportionate and justifiable response at EU level to a social issue common to all member states. However it is important that the proposals contain sufficient flexibility to allow member states to maintain their own parental leave models over and above the minimum standards set by the EU, as leave policies have developed variably across the member states since the original PWD came into force in the early 1990s. For instance, member states with gender neutral models of leave should be able to offset the leave provisions made available to both parents against the 18 weeks minimum maternity leave required by the EU, and this flexibility should be clarified in the Directive.

5. Cost and Implementation 

The provision for 18 weeks maternity leave at full pay and a proposed entitlement to 2 weeks paternity leave at full pay have understandably caused concern among member states at this difficult economic time. This section attempts to address some of these concerns.

As this paper has shown, a Directive which fails to address the question of pay will struggle to meet its objectives. Since the revised PWD was published by the European Commission in 2008, EHRC has supported the inclusion of 'the principle of full pay.'
 Adequate remuneration is crucial in offsetting the negative effect of maternity leave on the gender pay gap and labour market participation as outlined by Working Better and the European Commission’s Impact Assessment.
 Adequate remuneration is also needed to secure women’s income in the long run, as periods of leave adversely affect pension earnings. In Europe, women are more likely to experience poverty in old age (22percent) compared to men (16percent).
 
Generous maternity leave policies without adequate compensation can have further socio-economic detriment, leading to financial stresses particularly for lower income families. EHRC research shows that in the UK, those women who do return to work without taking their full maternity leave entitlement for the most part do so for reasons of pay.
 In general there is a tendency towards underutilisation of entitlements where leave is unpaid or at low pay. Whether parents can afford to take time off is a key factor influencing take up of leave entitlements and in the UK, mothers who were lone parents more likely to take a short period of maternity leave.
 Moreover, while maternity leave is a right for all women employees from day one of employment, statutory maternity pay is only available to women who have been in employment for at least 26 weeks. Working Better recommends abolishing this requirement.
 There is evidence that higher levels of pay have positive effects on the health of women, families and children as argued above.

The issue of full pay therefore cannot be considered in terms of the financial costs to governments alone, but side by side with the social and economic benefits it brings. 

As stated above, the underuse of women skills is costing Britain between 18 and 23 billion pounds a year. In addition to the other costs accrued due to lost taxation, hiring and training costs, there is clearly a strong business case to invest in better paid maternity, paternity and paternal leave.

EHRC fully recognises that member states are cautious about signing up to any new spending commitments during this period of economic downturn in Europe. In Working Better we propose a stage by stage approach to a more equitable and fair parental leave system. A comprehensive cost benefit analysis is a valuable exercise as it helps to demonstrate how the potential long term benefits of the Directive outweigh the short term costs, particularly if member states are serious about making gender equality a reality. A reasonable implementation period for the Directive could go some way in allaying fears about costs, as well as perhaps some support from the EU budget for countries which need it.

Appendix 1: Calculating the cost
EHRC submitted the following paper on how we calculated the costs of 18 weeks full pay in the UK to the team undertaking the Impact Assessment on the PWD for the European Parliament. 
In March 2009, the Working Better project tasked parental leave experts and financial consultants to model and cost maternity/paternity and parental leave recommendations.

To understand how to cost 18 weeks maternity leave and pay it is important to measure against current costs:

· We costed the current maternity pay provision as £1.688bn. This is made up as: 6weeks at 90percent, 33 weeks at Statutory Maternity Pay (SMP) and 13 weeks unpaid,  (see chapter 3, page 41, Table 2, first line) and would apply to all women (330,150) currently eligible to receive SMP. 

· The report goes on to identify 3 stages of proposals around various maternity, paternity and parental leave proposals.  Our Stage 1 proposals were for (amongst other things) 18 weeks of maternity pay at 90percent pay.  

· We costed our proposal for 18 weeks maternity pay at 90percent pay (historical in Britain but used to denote full pay) and this was costed as £2.704bn (see chapter 3 page 43, table 4, line 1).  We included 32,652 women extra in this calculation because we also made recommendations to change the eligibility for women so that they did not have to be required to work 26 weeks consecutively as they do now. 

· Therefore the extra cost of the EHRC proposal for 18 weeks at 90percent pay (and the remaining 33 weeks at SMP) would be £1.016bn more than the current provision (see chapter 3 page 43, table 4, line 1.)

Appendix 2: Counsel’s Opinion
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� For further information about the EHRC’s proposed model for introducing greater flexibility and fairness into UK policy on maternity, paternity and parental leave, see Working Better �HYPERLINK "http://www.equalityhumanrights.com/en/projects/workingbetter/pages/workingbetterphase1launch.aspx"�http://www.equalityhumanrights.com/en/projects/workingbetter/pages/workingbetterphase1launch.aspx� and Working Better, Fathers, Families and Work – Contemporary Perspectives �HYPERLINK "http://www.equalityhumanrights.com/uploaded_files/research/41_wb_fathers_family_and_work.pdf"�http://www.equalityhumanrights.com/uploaded_files/research/41_wb_fathers_family_and_work.pdf�


� Idem


� See our previous position papers on this available on our website: http://www.equalityhumanrights.com/legislative-framework/european-policy/eu-pregnancy-directive/ 


� Commission of the European Communities, Summary of the Impact Assessment Report 


�HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=SEC:2008:2595:FIN:EN:PDF"�http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=SEC:2008:2595:FIN:EN:PDF�


� http://ec.europa.eu/social/main.jsp?catId=89&langId=en&newsId=734&furtherNews=yes


� Equality and Human Rights Commission, Working Better, page 36, http://www.equalityhumanrights.com/uploaded_files/working_better_final_pdf_250309.pdf


� Idem


� Idem
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IN THE MATTER OF


________________________________________________________________


THE CURRENT EU PROPOSAL TO LEGISLATE IN
FAVOUR OF FULLY PAID MATERNITY PAY


________________________________________________________________


Introduction
1. The European Parliament Women’s Committee voted in February 2010 to 


propose amendments to the Pregnant Workers Directive 92/85/EEC
(“PWD”)to require Member States to pay women on maternity leave their
full pay for 20 weeks. They have also proposed 2 weeks paid paternity
leave along with a range of other measures relating to pregnancy and
maternity and the workplace. The proposals will be voted on by the EU
Parliament on 25 March 2010.


2. The Equality and Human Rights Commission has asked me to advise on
the competence of the EU to pass the amendments along with whether
they are in line with the aim of extending gender equality.


How does the current change being proposed by the European Parliament
differ from previous attempts to amend the PWD?


Background


3. The PWD provides for a minimum of 14 continuous weeks maternity leave
and also lays down requirements on health and safety in the workplace to
protect pregnant women and those who have recently given birth or are
breastfeeding. Pay for that period must not be below the level of sick pay.


4. In the Roadmap for equality between women and men between 2006-
2010 a commitment was made to reviewing existing EU equality
legislation. Since the PWD was not included in this reviewing exercise it
fell to be reconsidered by the Commission separately.
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5. In March 2006 the European Council emphasised the need for a better
balance between work and home life so as to improve economic growth,
prosperity and competitiveness. The European Parliament called for
improvements to the existing legislation relating to pregnant workers and
the granting of parental leave, and for measures to improve the
reconciliation of professional and private life. For example in a resolution
of 27 September 2007 it urged the Member States to mutualise the costs
of maternity and parental leave and welcomed the consultation with social
partners. In another resolution of 21 February 2008 regarding the
demographic future of Europe, the Parliament called on the Member
States to adopt best practices as regards the length of maternity leave and
its possible influence on the birth rate through coordinated public policies.


6. Further in March 2008 the European Council reiterated that additional
efforts should be made to reconcile work with private and family life for
both women and men.


7. On 3 October 2008 the EU Commission issued a work-life balance
"package" (COM(2008) 600/4). It contains a legislative proposal, intending
to amend the PWD and which aims is to “strengthen women's legal 
entitlement to family-related leave, namely maternity leave”. 


8. The text of the proposal said at page 8 in relation to maternity leave and
pay:


Point 3 modifies the existing rule on the payment given during
maternity leave: it provides for the principle of the payment of the
full monthly salary received prior to the maternity leave. However,
this is not mandatory since this payment may be subject to a
ceiling, to be determined by the Member State, provided that it is
not set below the rate for sick pay. Member States may determine if
the level of the payment during maternity leave corresponds to the
one of the last monthly salary before maternity leave or to an
average to be calculated over a certain period.







3 of 29


According to the case-law of the European Court of Justice, despite
the exception provided for in Article 137(5) EC, it is acceptable that
EC law based on that Article regulates questions of pay ’otherwise 
some of the areas referred to in Article 137(1) EC would be
deprived of much of their substance’.


9. So despite some press reports in 2008 claiming that the proposal would
increase maternity pay to 18 weeks at full pay (Daily Telegraph, European
Commission to force women to take six weeks off after giving birth, 20
November 2008), the text of the proposal suggested that Member States
would be able to choose cap the level of pay. Despite this the Government
sought further clarity about this point in a Government memorandum
published in the European Scrutiny Committee Report1


The proposal for the revised directive is to require the payment of
full pay during maternity leave albeit subject to a cap. The potential
of full pay is a significant spending risk and is at variance with the
UK's general scheme of benefit payments — basic flat rate benefits
topped up according to individual family need by a system of
means-tested benefits and tax credits. While a mandatory move to
full pay during maternity leave is not the Commission's intention
and pay may be subject to a ceiling, the UK will be seeking further
legal clarity in this area.


10. In May 2009 the Economic and Social Committee gave their opinion on
the Proposal for a Directive of the European Parliament and of the Council
amending Council Directive 92/85/EEC on the introduction of measures to
encourage improvements in the safety and health at work of pregnant
workers and workers who have recently given birth or are
breastfeeding (COM(2008) 637 final–2008/0193 (COD))


11.The key parts of the Opinion relevant to this advice stated:


1 Government memorandum, House of Commons European Scrutiny Committee, Thirty-Eighth Report,
session 2007-08, HC 16-xxxiv, 18 November 2008
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1.5 The Committee agrees with the Commission that a minimum paid
maternity leave of 18 weeks should be guaranteed to all pregnant
employees. However, the Committee requests the Commission to
consider the recommendation of the Social Platform1, - including the
European Women's Lobby -, as well as those given by the WHO2 and the
UNICEF3, which are based on the benefit for children to be exclusively
breastfed during their first six months of life, as a health prevention
measure for both mother and child. It therefore recommends seeking for
additional legal and practical solutions, which, in terms of space and time,
can facilitate breastfeeding.
…
1.9 The Committee strongly supports that payment during maternity
leave be equal to the previous salary. This provision is not only a
necessity, but also a way of recognising of the value of mothering.


1.13 The Committee acknowledges the importance of a holistic and
comprehensive approach to these matters, to see the whole picture and
achieve economic and social progress. In this context, policy makers
should consider different needs, competing values and conflicts of interest
in the following issues:
- demographic issues (including low birth rate and fast growing number


of pensioners);
- labour market needs;
- education and life long learning;
- equal opportunities for men and women;
- reconciliation of working, family and private life;
- accessible, affordable and high quality child care;
- active citizenship;
- solidarity between generations;
- fight poverty and social exclusion;
- and the best interest of the child


The Committee therefore urges the European institutions and the Member
States to consider the necessity to take an integrated approach to this
legislative proposal, and to avoid narrowing its scope and implications.
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3.3… As stated above, Europe has indeed a legal framework which
prohibits gender discrimination through a range of legislative measures.
However, women often reduce their working hours or take longer leaves
from work to care for their children, which leads to lower pay and lower
pensions. A better enforcement of current legislation in equality issues is
therefore required.
…


3.7… The EU, in its attempt to increase the number of working women,
should promote opportunities for the reconciliation of work, family and
private life, so that the different needs, competing values and conflicts of
interest are handled and monitored in a transparent way.
…
4.9 Being aware of the fact that in some countries there is a ceiling to
payment during maternity leave corresponding to the amount of sick
leave, the Committee would like to highlight that a lower payment than the
previous salary has a detrimental effect and penalises women for their
biological role of being mothers and does not take into account the value
of mothering. A lower payment also impacts in the longer run, namely on
their pension rights…


12.The European Economic and Social Committee debated the proposal but
the attempts to overturn or dilute the above sections were defeated.


13.The EU Council has said one of the key issues is about the level of
maternity pay:


“while a number of delegations have not considered it useful or necessary
to include in the text the mere aim of paying an allowance at the level of
full salary during maternity leave, the Commission has maintained its
proposal that Article 11(c) should include the aim of full pay, even though
the Member States would be allowed to continue the present practice of
payment of an allowance at least at the level of sick pay.2”


2(http://www.europarl.europa.eu/oeil/FindByProcnum.do?lang=2&procnum=COD/200
8/0193)
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14.The draft report by the Committee on Women’s Rights and Gender 
Equality, headed by Edite Estrela, dated 12 November 2009 states in the
introduction to its Explanatory Statement:


The Commission proposal amending Directive 92/85/EEC is intended to
guarantee better safety and health for pregnant workers and those who
have recently given birth or are breastfeeding. This legislative initiative,
which forms part of the Commission’s ‘work-life balance package’ is one of 
the measures aimed at promoting gender equality on the labour market.
…
The addition of Article 141 of the EC Treaty to the legal basis in the
proposal now under consideration –the proposal thus has a combined
legal basis consisting of Article 137(2), providing for workers’ safety and 
health to be protected, and Article 141(3) of the TEC, relating to the
promotion of equal opportunities for men and women –makes the
directive conceptually better balanced. The broader legal basis can, in
addition, encompass provisions to protect mothers and fathers, their roles
being of paramount social value.


The amendments made by the proposal relate specifically to longer
minimum maternity leave, which is increased from 14 to 20 weeks; the
principle that the allowance paid to a worker on maternity leave should be
equivalent to her full salary; workplace safety and health requirements;
and a ban on dismissal.


4. Pay. As laid down in the Commission proposal, women on maternity
leave should be paid their full salary, that is to say, an amount equivalent
to their last monthly salary or the average monthly salary. That provision,
however, is not mandatory.


Payment of their full salary to those on leave is a way of ensuring that
women will not lose out financially because they have decided to have
children. The salary in question should be not less than 85% of the last or
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average monthly salary. This constitutes an appropriate ceiling protecting
families –especially those headed by a single parent –from the risk of
poverty and social exclusion.


15.So as late as November 2009 the increase in paid leave was still not
intended to be mandatory. The Amendments to this Second Draft Report
in December 2009 related to the question of pay in that a new Recital 17
was proposed, stating:


“Whereas, moreover, provision concerning maternity leave would also 
serve no purpose unless accompanied by the maintenance of all rights
linked to the employment contract, including maintenance of full pay and
[...] entitlement to an equivalent allowance;”


16.An amendment to the Article 11(3) put forward by the European
Commission was proposed suggesting a minimum of 85% of average
monthly salary rather than the Commission’s suggested minimum of
SMP3, :


Current proposal


17. In the most recent Amendments of February 2010 the reference to 85% of
salary disappears and the mandatory nature of the increase in maternity
pay is emphasised, especially when seen next to the original Commission
proposal to amend the PWD 92/85/EEC:


Text proposed by the Commission


Article 11 point 3. the allowance referred to in point 2(b) shall be deemed
adequate if it guarantees income equivalent to the last monthly salary or
an average monthly salary, subject to any ceiling laid down under national
legislation. Such a ceiling may not be lower than the allowance received


3 See http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+COMPARL+PE-
430.593+01+DOC+PDF+V0//EN&language=EN.







8 of 29


by workers within the meaning of Article 2 in the event of a break in
activity on grounds connected with the worker's state of health. The
Member States may lay down the period over which this average monthly
salary is calculated. (my emphasis)


February 2010 Amendment


Article 11 point 3. the allowance referred to in point 2(b) shall be deemed
equivalent if it guarantees income equivalent to the last monthly salary or
an average monthly salary. Workers on maternity leave shall be paid their
full salary and the allowance shall be 100% of the last monthly salary or
the average monthly salary. The Member States may lay down the period
over which this average monthly salary is calculated.


18.So whilst the Commission proposed a ceiling of not less than SMP, the
only discretion remaining in the very recent February 2010 proposed
amendment by Estrela’s Eupopean Parliament’sCommittee on Women’s 
Rights and Gender Equality, is the way in which the monthly average
salary is calculated. It is clear that this amendment seeks to mandate full
salary.


19.The Equality and Human Rights Commission’s comment on the Proposal 
is to say


a) The principle of full pay for the 18 weeks of maternity leave
As well as setting minimum standards for leave and pay, the EU also has
a role in providing guidance to member states. Although the directive only
mandates that maternity pay must not be below the level of sick pay, it
introduces a guiding principle of full pay for 18 weeks.


The EHRC supports this principle. Indeed, in our Working Better
modelling, we recommend extending UK provision to 26 weeks at 90%
pay - which in the UK is how the principle of full pay is fulfilled in practice.
(We therefore consider that our model of 26 weeks maternity leave at 90%
pay fulfils the principle of full pay as expressed in the directive. In the UK,
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‘full pay’ is calculated according to a complex formula which subtracts the 
‘costs’ of work before arriving at the figure of 90%.)


EU competence to order Member States to pay specific amounts of
maternity leave


20.Social Policy is a shared competence rather than an exclusive one,
meaning that both Member States and the EU have power to make law in
these areas. Member States may go beyond the minimum standards set
by the EU but this advice raises the question of whether Article 137(5) EC
which provides that “The provisions of this Article shall not apply to pay,
the right of association, the right to strike or the right to impose lockouts” 
bars the EU from making law in the area of mandatory maternity pay.


21.With regard to how Article 137 came into being, the following short
background may prove of assistance. A key breakthrough with regard to
the EU’s competence on social policy was with Treaty of Maastricht
(Treaty on European Union). The Agreement on Social Policy provided the
Community with the competences to take action in a wide area of
employment and industrial relations (Article 137 EC). The opt-out by the
UK was reversed after the election of a Labour Government 1997 which
allowed for the repeal of the Protocol on Social Policy and the
incorporation of the Agreement on Social Policy into the EC Treaty.


22.There the Social Chapter of the EC Treaty was amended to include an
express legal basis for legislation on equality between women and men in
employment, and new provisions on positive action for women (Article 141
EC). The Treaty of Amsterdam came into effect on 1 May 1999. Important
changes included the addition of new tasks in Article 2 EC: promotion of
equality between women and men is explicitly mentioned as a task. In
addition, there was introduced a new non-discrimination provision in
Article 13 EC, which expressly confers legislative competence on the
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Community to combat discrimination based on sex, racial or ethnic origin,
religion or belief, disability, age, or sexual orientation4.


23.Article 137 EC is now Article 153 TFEU but the pre- Lisbon case-law
discussed below refers to the Article 137. (Article 118 of the EC Treaty
was the precursor to Article 137)


24.Article 137 EC provides:


Article 137


1. With a view to achieving the objectives of Article 136, the Community
shall support and complement the activities of the Member States in the
following fields:


(a) improvement in particular of the working environment to protect
workers' health and safety;


(b) working conditions;


(c) social security and social protection of workers;


(d) protection of workers where their employment contract is terminated;


(e) the information and consultation of workers;


(f) representation and collective defence of the interests of workers and
employers, including co-determination, subject to paragraph 5;


(g) conditions of employment for third-country nationals legally residing in
Community territory;


(h) the integration of persons excluded from the labour market, without
prejudice to Article 150;


4 See the Eurofound Industrial Relations Dictionary at
http://www.eurofound.europa.eu/areas/industrialrelations/dictionary/index.htm
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(i) equality between men and women with regard to labour market
opportunities and treatment at work;


(j) the combating of social exclusion;


(k) the modernisation of social protection systems without prejudice to
point (c).


2. To this end, the Council:


(a) may adopt measures designed to encourage cooperation between
Member States through initiatives aimed at improving knowledge,
developing exchanges of information and best practices, promoting
innovative approaches and evaluating experiences, excluding any
harmonisation of the laws and regulations of the Member States;


(b) may adopt, in the fields referred to in paragraph 1(a) to (i), by means of
directives, minimum requirements for gradual implementation, having
regard to the conditions and technical rules obtaining in each of the
Member States. Such directives shall avoid imposing administrative,
financial and legal constraints in a way which would hold back the creation
and development of small and medium-sized undertakings.


The Council shall act in accordance with the procedure referred to in
Article 251 after consulting the Economic and Social Committee and the
Committee of the Regions, except in the fields referred to in paragraph
1(c), (d), (f) and (g) of this article, where the Council shall act unanimously
on a proposal from the Commission, after consulting the European
Parliament and the said Committees. The Council, acting unanimously on
a proposal from the Commission, after consulting the European
Parliament, may decide to render the procedure referred to in Article 251
applicable to paragraph 1(d), (f) and (g) of this article.


3. A Member State may entrust management and labour, at their joint
request, with the implementation of directives adopted pursuant to
paragraph 2.
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In this case, it shall ensure that, no later than the date on which a directive
must be transposed in accordance with Article 249, management and
labour have introduced the necessary measures by agreement, the
Member State concerned being required to take any necessary measure
enabling it at any time to be in a position to guarantee the results imposed
by that directive.


4. The provisions adopted pursuant to this article:


- shall not affect the right of Member States to define the fundamental
principles of their social security systems and must not significantly affect
the financial equilibrium thereof,


- shall not prevent any Member State from maintaining or introducing more
stringent protective measures compatible with this Treaty.


5. The provisions of this article shall not apply to pay, the right of
association, the right to strike or the right to impose lock-outs.


(my emphasis)


25.The following text shows that Article 153 is very similar in how it limits EU
competence for pay.


Article 153 TFEU–


1. With a view to achieving the objectives of Article 151, the Union shall
support and complement the activities of the Member States in the
following fields:
(a) improvement in particular of the working environment to protect
workers' health and safety;
(b) working conditions;
(c) social security and social protection of workers;
(d) protection of workers where their employment contract is terminated;
(e) the information and consultation of workers;
(f) representation and collective defence of the interests of workers and
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employers, including co-determination, subject to paragraph 5;
(g) conditions of employment for third-country nationals legally residing in
Union territory;
(h) the integration of persons excluded from the labour market, without
prejudice to Article 166;
(i) equality between men and women with regard to labour market
opportunities and treatment at work;
(j) the combating of social exclusion;
(k) the modernisation of social protection systems without prejudice to
point (c).
2. To this end, the European Parliament and the Council:
(a) may adopt measures designed to encourage cooperation between
Member States through initiatives aimed at improving knowledge,
developing exchanges of information and best practices, promoting
innovative approaches and evaluating experiences, excluding any
harmonisation of the laws and regulations of the Member States;
(b) may adopt, in the fields referred to in paragraph 1(a) to (i), by means of
directives, minimum requirements for gradual implementation, having
regard to the conditions and technical rules obtaining in each of the
Member States. Such directives shall avoid imposing administrative,
financial and legal constraints in a way which would hold back the creation
and development of small and medium-sized undertakings.
The European Parliament and the Council shall act in accordance with the
ordinary legislative procedure after consulting the Economic and Social
Committee and the Committee of the Regions.
In the fields referred to in paragraph 1(c), (d), (f) and (g), the Council shall
act unanimously, in accordance with a special legislative procedure, after
consulting the European Parliament and the said Committees.
The Council, acting unanimously on a proposal from the Commission,
after consulting the European Parliament, may decide to render the
ordinary legislative procedure applicable to paragraph 1(d), (f) and (g).
3. A Member State may entrust management and labour, at their joint
request, with the implementation of directives adopted pursuant to
paragraph 2, or, where appropriate, with the implementation of a Council
decision adopted in accordance with Article 155.
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In this case, it shall ensure that, no later than the date on which a directive
or a decision must be transposed or implemented, management and
labour have introduced the necessary measures by agreement, the
Member State concerned being required to take any necessary measure
enabling it at any time to be in a position to guarantee the results imposed
by that directive or that decision.
4. The provisions adopted pursuant to this Article:
- shall not affect the right of Member States to define the fundamental
principles of their social security systems and must not significantly affect
the financial equilibrium thereof,
- shall not prevent any Member State from maintaining or introducing more
stringent protective measures compatible with the Treaties.
5. The provisions of this Article shall not apply to pay, the right of
association, the right to strike or the right to impose lock-outs. (my
emphasis)


26.Whilst the Amsterdam Treaty expanded the legal basis for promoting
equality between men and women through Articles 13, 137 and 141 EC
(now Articles 19, 153 and 157 TFEU) the impact of the Lisbon Treaty on
equality law is to reinforce the principle of equality between women and
men by including it in the values and objectives of the Union (Articles 2
and 3(3) of the Treaty on European Union) and by providing for gender
mainstreaming in all EU policies (Article 8 of the TFEU).


27. It should also be noted that Article 6(1) TEU provides that the Charter of
Fundamental Rights of the European Union is to have the same legal
value as the Treaties (see Case C 555/07 Kücükdeveci v Swedex GmbH
& Co. KG, judgment 19 January 2010 para 22. Under Article 21(1) of the
Charter, ‘[a]ny discrimination based on … sex … shall be prohibited’ and 
Article 23 provides that “equality between men and women must be 
ensured in all areas, including employment, work and pay.”


28.The most recent relevant ECJ decision (now the Court of Justice of the
European Union “CJEU” but referred to as the ECJ in this advice to mirror 
the case-law references as is Article 137) on Article 137(5) is the case of
Impact C-268/06. There Irish civil servants (who were considered







15 of 29


temporary workers) argued they were not treated equally in respect of pay
and pension rights with established civil servants – the latter being
regarded, according to the complainants in the main proceedings, as
comparable permanent workers. A key question before the ECJ was
whether a fixed-term worker was entitled under the terms of Clause 4 of
the framework agreement to the same pay and pension conditions as a
comparable permanent worker.


29.The analysis of the Court on the issue of competence was whether Article
137(5) EC, which excludes pay from the scope of Article 137 EC, must be
interpreted as being intended solely to preclude the European Community
from having legislative competence to fix a Community minimum wage


30.The Court stated at paras 121-125 of its judgment:


121 According to Article 137(5) EC, the provisions of Article 137EC ‘shall 
not apply to pay, the right of association, the right to strike or the right to
impose lock-outs’.


122 As the Court has already held, as Article 137(5) EC derogates from
paragraphs 1 to 4 of that article, the matters reserved by that paragraph
must be interpreted strictly so as not to unduly affect the scope of
paragraphs 1 to 4, nor to call into question the aims pursued by Article
136 EC (Del Cerro Alonso, paragraph 39).


123 More particularly, the exception relating to ‘pay’ set out in Article 
137(5) EC is explained by the fact that fixing the level of pay falls within the
contractual freedom of the social partners at a national level and within the
relevant competence of Member States. In those circumstances, in the
present state of Community law, it was considered appropriate to exclude
determination of the level of wages from harmonisation under Article
136 EC et seq. (Del Cerro Alonso, paragraphs 40 and 46).


124 As the Commission contended, that exception must therefore be
interpreted as covering measures –such as the equivalence of all or some
of the constituent parts of pay and/or the level of pay in the Member States,
or the setting of a minimum guaranteed Community wage –which amount
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to direct interference by Community law in the determination of pay within
the Community.


125 It cannot, however, be extended to any question involving any sort of
link with pay; otherwise some of the areas referred to in Article 137(1) EC
would be deprived of much of their substance (see, to that effect, Del Cerro
Alonso, paragraph 41; see also, to the same effect, Case C-84/94 United
Kingdom v Council [1996] ECR I-5755, concerning the Council’s 
competence to adopt, on the basis of Article 118a of the EC Treaty (Articles
117 to 120 of the EC Treaty were replaced by Articles 136 EC to 143 EC),
Council Directive 93/104/EC of 23 November 1993 concerning certain
aspects of the organisation of working time (OJ 1993 L 307, p. 18), in
particular Article 7 of that directive, relating to the grant of four weeks’ paid 
annual leave).


126 It follows that the derogation in Article 137(5) EC does not preclude
the interpretation of Clause 4 of the framework agreement as imposing on
the Member States the obligation to ensure that fixed-term workers are also
guaranteed the application of the principle of non-discrimination in relation
to pay. That derogation cannot therefore prevent workers such as the
complainants in the main proceedings from pleading the direct effect of
Clause 4(1) in contesting the application, in relation to pay, of less
favourable treatment than that which is given to comparable permanent
workers and for which there is no objective justification (see, to that effect,
Del Cerro Alonso, paragraphs 42 and 47).


31.Accordingly to remove all competence regarding matters with any link with
pay from the EU would reduce the effectiveness of the very Article which
provides the EU law-making powers with the ability to legislate.


32.The Opinion of AG Kokott in Impact assists further and also points out the
complexity of the Article 137(5) dilemma.


173. In addition, Article 137(5) EC aims to prevent Community-wide
standardisation by the Community legislature of the wage levels applicable
in each of the Member States, since such a levelling out –albeit possibly
only partial –of national, regional and occupational differences in wage
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levels by the Community legislature would represent significant interference
in competition between undertakings operating in the internal market. It
would also go well beyond the measures intended under Article 137(1) EC
to enable the Community to support and complement the activities of the
Member States in the field of social policy.


174. Against that background, Article 137(5) EC prevents the Community
legislature, for example, from exerting any influence on wage levels in the
Member States by fixing a minimum wage. Nor can the Community
legislature provide, for example, for annual inflationary compensation,
introduce an upper limit for annual pay increases or regulate the amount of
pay for overtime or for shiftwork, public holiday overtime or night work.


175. By contrast, Article 137(5) EC does not prevent the Community
legislature from adopting legislation with financial consequences, such as in
relation to working conditions (Article 137(1)(b) EC) or the improvement of
the working environment to protect workers’ health and safety (Article 
137(1)(a) EC). Thus, the Community may, for example, lay down
requirements for national employment law, resulting in a worker’s right to be 
paid for his annual leave. (112)


176. In the same vein, the Court recently also clarified in Del Cerro Alonso
that it is only the level of pay that is removed from the Community
legislature’s competence by Article137(5) EC. (113) The Court added that
fixing the level of the various constituent parts of a worker’s pay continues 
to be a matter that is entirely for the competent bodies in the Member
States concerned. (114)


177. Whether, by contrast, particular workers or groups of workers are
entitled to the pay or individual constituent parts of pay fixed within a
Member State in the context of the conditions of their employment, is an
issue that falls within the scope of Article 137(1)(b) EC and of directives
adopted on the basis of that provision. (115)


33.The AG stressed that this was a highly contentious question whether
member states and the Commission took diametrically opposed views.
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She also noted that AG Maduro took a different view from herself in his
Opinion in Del Cerro Alonso5.


34.The conclusions to be drawn from Impact (and earlier from Del Cerro
Alonso) are that clearly the EU cannot determine the level of pay.
Therefore the Member States sets the actual weekly amount of SMP or
Maternity Allowance. Whilst to date the EU has not laid down the number
of weeks SMP should be paid for, the proposal under consideration is not
seeking to fix the level of pay a woman on maternity leave should receive.
That is related to her prenatal salary. What is sought to achieve her is the
length of time her maternity pay should be fixed to her normal average
wage.


35. In this regard it is not dissimilar to the case which sanctioned legislation
mandating 4 weeks paid holiday EU-wide. The purpose of the Working
Time Directive is quite clearly related to the health and safety of workers,
and –like the PWD - was adopted under the former Article 118a EC
Treaty [now Article 153(5) TFEU], para 1 of which refers to improvement
"especially in the working environment, as regards the health and safety of
workers".


36. In UK v Council of the European Union Case C-84/94 [1996] ECR I-5755,
the ECJ stated:


The principal objective of the Working Time Directive was the protection of
the health and safety of workers by the imposition of “minimum 
requirements for gradual implementation” within the meaning of Article 
118a…


Even if a Directive is so wide in its scope as to be capable of classification
as a social policy measure, it does not follow that it cannot properly be


5 http://curia.europa.eu/jurisp/cgi-
bin/form.pl?lang=en&newform=newform&Submit=Submit&alljur=alljur&jurcdj=jurcdj&jurtpi=jurtpi&jur
tfp=jurtfp&alldocrec=alldocrec&docj=docj&docor=docor&docop=docop&docav=docav&docsom=docsom
&docinf=docinf&alldocnorec=alldocnorec&docnoj=docnoj&docnoor=docnoor&radtypeord=on&typeord=
ALL&docnodecision=docnodecision&allcommjo=allcommjo&affint=affint&affclose=affclose&numaff=&
ddatefs=&mdatefs=&ydatefs=&ddatefe=&mdatefe=&ydatefe=&nomusuel=&domaine=&mots=137%285
%29&resmax=100
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based on Article 118a, so long as it contributes to encouraging
improvements as regards workers' health and safety.


In the case of the Working Time Directive, it could not be accepted that, in
reality, its objective was to promote job creation and reduce
unemployment and that it was essentially a social policy measure.
Although the Directive might affect employment, that was clearly not its
essential objective. With one exception, the measures laid down in the
Directive related to the “working environment”, reflected concern for the 
health and safety of workers and fulfilled the requirements of Article 118a.


The Council was not in breach of the principle of proportionality in
adopting the measures contained in the Directive.


In order to establish whether a provision of Community law complies with
the principle of proportionality, it must be ascertained whether the means
which it employs are suitable for the purpose of achieving the desired
objective and whether they do not go beyond what was necessary to
achieve it. The measures contained in the Working Time Directive
contributed directly to the improvement of health and safety protection for
workers within the meaning of Article 118a and, therefore, were suitable to
the purpose of achieving the objective pursued. Moreover, having regard
to the flexibility and derogations provided for in the Directive, the Council
did not commit any manifest error in concluding that those measures were
necessary to achieve that objective.


Nor could it be held that the requirements imposed by the Directive were
not “minimum” requirements within the meaning of Article 118a. The 
concept of “minimum requirements” in Article 118a does not limit 
Community action to the lowest common denominator, or even to the
lowest level of protection established by the various Member States, but
means that Member States are free to provide a level of protection more
stringent than the resulting Community law, high as it may be.


The Council had not misused its powers in adopting the Directive on the
basis of Article 118a. Misuse of powers is defined in the case law as the
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adoption by a Community institution of a measure with the exclusive or
main purpose of achieving an end other than that stated, or evading a
procedure specifically prescribed by the Treaty for dealing with the
circumstances of the case. Since it had not been established that the
Directive was adopted with the exclusive or main purpose of achieving an
end other than the protection of the health and safety of workers, a plea of
misuse of powers could not be sustained.


37.The final comment on the relevant case-law is to briefly touch on the ECJ
cases of Dellas [2005] ECR I-10253 and Case C-437/05 Vorel [2007] ECR
I-0000. In Del Cerro Alonso, the September 2007 judgment considered
these two judgments where the exception in Article 137(5) had meant the
payment in question in those cases fell outside the EU’s competence. The 
issue in those cases was the effect which the interpretation of ‘working 
time’ and ‘rest periods’ within the meaning of Directive 93/104 can have on 
the ‘level’ of pay received by employees performing on-call duties (Dellas
paragraphs 37 and 38, and the Order in Vorel, paragraph 32). This extract
from Vorel explains the limits of the EU’s competence:


45 Therefore the Court’s ruling that methods of payment for periods of 
on-call duty are not capable, in the present state of Community law, of being
harmonised is entirely consistent with the interpretation of the derogation in
Article 137(5) EC set out in paragraphs 41 and 42 of the present judgment.
The national authorities retain sole competence to establish the level of
wages and salaries due in that respect to each worker, as Directive 93/104
does not, in principle, preclude the establishment by Member States of a
law which, with regard to periods of on-call duty performed by the employee
at his place of work, lays down different pay for periods in the course of
which work is actually done and those during which no actual work is done
(Order in Vorel, paragraphs 35 and 36).


38.Thus it can be seen that the decisions in Dellas and Vorel did not affect
the interpretation of what was Article 137(5) in Del Cerro Alonso or Impact.
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39.Accordingly in my view the EU is not acting outside the remit of Article
153(5) TFEU (previously Article 137(5)) in seeking to amend the PWD in
the manner discussed above.


40.The next issue relating to competence is the question of proportionality,
since the relevance of social policy being a shared competence is that the
principle of proportionality has to be considered. Article 5 TFEU provides,
"in areas which do not fall within its exclusive competence, the Union shall
act only if and insofar as the objectives of the proposed action cannot be
sufficiently achieved by the Member States, either at central level or at
regional and local level.”Further it is provided that "Union action shall not
exceed what is necessary to achieve the objectives of the Treaties"—the
principle of proportionality.


41.Accordingly it is important to consider what extent it is proportionate for
the achievement of gender equality to amend the PWD as proposed


To what extent is it necessary for the achievement of gender equality to
amend the PWD as proposed?


42.The proposed legislation must not go beyond what is necessary to
achieve the objectives of the EC Treaty. In order to be proportionate, the
proposed amendments must be appropriate, necessary, and not impose
an excessive burden on those affected by it - in other words, could the
objectives be attained in a less restrictive manner? (see Case C-84/94 UK
v Council [1996] ECR I-5755). These three questions can be answered
when the purpose of the proposed amendments to the PWD is examined.


43.Like the WTD, the PWD was adopted with the exclusive or main purpose
of achieving the protection of the health and safety of workers. Maternity
leave was adopted EU wide for that reason at a minimum leave period of
14 weeks. The current recital to the PWD 92/85 only refers to an
“adequate allowance”in respect of maternity leave and which must not be
less than the level of sick pay (see Articles 8 and 11(3), not amended).
The ECJ has constantly held that this ceiling cannot be challenged: see
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Boyle v EOC [1999] ICR 360 applied most recently in the Advocate-
General’s Opinion in Parviainen v Finair Oyj (C-471/08) judgment
17/12/2009.


44.However it is proposed that the amendments to the PWD are adopted with
the additional purpose of introducing “measures to support workers in
balancing work and family life”.  The proposed extension of the scope of 
the directive is empowered through its new combined legal basis, that is,
including Article 157 TFEU (formerly A141(3) of the EC Treaty) and not
merely the of Article 153 which provides for workers’ safety and health to 
be protected.


45.The issue of paid leave in my view, is as much apt for being justified
under the equality head as it is under the health and safety head. The
concept of paid leave makes the taking of leave a real possibility rather
than, for many, a theoretical and unaffordable nicety.


46.Justification under health and safety grounds for an increased period of
fully paid maternity leave derives from many sources including the World
Health Organisation and UNICEF (see research referred to above in the
Opinion of the Economic and Social Committee in May 2009 at para 1.5).


47.There is a real possibility that a mother who returns to work when her
period of fully paid leave as determined by the Member State ceases,
such as the 6 weeks in the UK 6 weeks, may well cut short an important
period of bonding with her child including breastfeeding, or depending on
her physical state, prior to being fully recovered from childbirth. The
Women’s Rights Committee of the European Parliament also refers to the
need to protect families especially those headed by a single parent from
the risk of poverty and social exclusions (para 4 of Explanatory
Statement).


48.The EU Commission proposal gave the following reasons for increased
maternity pay:
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Longer leave will have a positive impact on the mother's health. It will help
women to recover from giving birth and to create a solid relationship with
the child. Furthermore, it is easier for women to return to work when the
child is older and hence it could incite women to have less recourse to
parental leave. Longer leave and the strengthening of the rights of women
when returning from maternity leave will also contribute to ensure equality
between women and men with regard to labour market opportunities and
treatment at work. Increasing the payment given during maternity leave
ensures that the women concerned do not lose out financially.


From the employer’s point of view, there will be greater certainty as to the 
length of absence of the mother, since women are expected to have less
recourse to parental leave. This is especially pertinent for smaller
organisations for which the impact of family-related leave is proportionally
greater than for larger organisations.


49.Being able to afford to take a longer period of fully paid maternity related
absence from work, is a way of ensuring that women will not lose out
financially because they have decided to have children.


50.The EHRC sets out the benefits of well-paid parental leave at page 36 of
Working Better as including enhancing child and family wellbeing,
encouraging greater choice for employees in lower paid occupations,
providing greater equality of opportunity around caring and working roles,
and importantly from an equality perspective, providing mothers with a
genuine choice over the timing of their return to the labour market, which
supports their connection to the workforce and hence their future career
development, but also helps maintain an important source of labour
supply.


51.Further the Government had set out in its February 2005 Consultation
Document Work and Families Choice and Flexibility that research has
shown that paid maternity leave is associated with a range of significant
health benefits for mothers and their babies, as well as giving parents
more choice about how to balance their work and family responsibilities.
Unpaid leave does not have the same effects.
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52.Much of this is echoed in the introduction to the explanatory statement
appended to the November 2009 Draft Report6 which clearly sets out the
aim of the amendments:


The Commission proposal amending Directive 92/85/EEC is intended
to guarantee better safety and health for pregnant workers and those
who have recently given birth or are breastfeeding. This legislative
initiative, which forms part of the Commission’s ‘work-life balance
package’ is one of the measures aimed at promoting gender equality 
on the labour market.


The revision of Directive 92/85/EEC can be endorsed, although the
Commission’s proposed reworking of the text falls short of what would
be desirable both from the point of view of reducing the inequalities
between men and women on the labour market and as regards actively
promoting a work-life balance; the main shortcoming lies in the failure
to encourage parenting based on shared responsibilities.


The addition of Article 141 of the EC Treaty to the legal basis in the
proposal now under consideration –the proposal thus has a combined
legal basis consisting of Article 137(2), providing for workers’ safety 
and health to be protected, and Article 141(3) of the TEC, relating to
the promotion of equal opportunities for men and women –makes the
directive conceptually better balanced. The broader legal basis can, in
addition, encompass provisions to protect mothers and fathers, their
roles being of paramount social value.


The amendments made by the proposal relate specifically to longer
minimum maternity leave, which is increased from 14 to 20 weeks; the
principle that the allowance paid to a worker on maternity leave should
be equivalent to her full salary; workplace safety and health
requirements; and a ban on dismissal.


6 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+COMPARL+PE-
430.593+01+DOC+PDF+V0//EN&language=EN
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53.Finally the October 2008 EU Commission proposal amending Directive
92/85/EEC set out in detail its consultation of interested parties and
justifications for amending the PWD. This background work is extremely
pertinent for rebutting the argument that the changes are not
proportionate, in that the Commission considered the responses of a wide
range of consultees and took the feedback into account when drafting its
proposal along with the use of expertise7.


54.The justifications set out above answer the questions relevant to the
proportionality issue in the following way:


 Are the suggested increases in paid maternity leave suitable for the
purpose of achieving the desired objective? Yes there a real need to
close the gender pay gap and to increase the female labour market
supply as well as reconcile family and professional life.


 Are the suggested measures necessary to achieve the objective of
protecting the health and safety of pregnant workers and achieving the
desired equality outcomes? Yes see the discussion below.


 Can the said objectives be achieved by measures less restrictive than
those that are the subject-matter of the amendments to the PWD? Yes,
see the discussion below.


55. Increasing the length of leave itself from 14 weeks is not in my view
disproportionate to the objectives sought. It is the question of whether a
fully paid period of leave goes beyond what is absolutely necessary at EU
level in order to achieve the objectives set which is the pivotal question.
Businesses will have to foot these increased costs along with costs of
replacing the absent worker. In light of these factors and in accordance
with Article 153(2)b TFEU (set out above) I have considered whether there
is a case for gradual implementation. I have decided that there is not, for
the reasons set out below.


56.What in my view satisfies the proportionality question, making the case for
the change despite the cost to business, is the case for reform outlined in


7 See : see http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0637:FIN:
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the EU Commission’s Impact Assessment Report of October 2008 (SEC
(2008) 2595). This makes it quite clear that that maintaining the status quo
is not an option since it is an economic imperative to heighten the labour
market participation of women across the EU.


57.Paragraph 3 of the Impact Assessment provides:


The need is now accepted at EU level for reconciliation policies to ensure
that women and men need not make trade-offs between having a fulfilling
private, family and professional life. Such policies may enable both women
and men to exercise real choices in this area and, in particular, may result
in a higher employment rate and lower unemployment rate for women.
They may also reduce gender segregation on the labour market and close
the gender pay gap. However, even where various flexible working
arrangements have been put in place to support reconciliation, they are
actually used much more by women than by men for reasons of economic
necessity rather than free choice.


Despite the increase in women's participation in the labour market, the pay
gap remained steady at 15% from 2003 to 2007, and has narrowed by
only one point since 20008. This pay gap is due to a certain extent to the
problems women face in reconciling professional and private obligations.
One important factor influencing woman's participation in the labour
market is the availability of childcare. Childcare facilities in the Member
States are insufficient and are not always adapted to family needs9. Only
in Denmark and Portugal is more than 30 hours per week of formal
childcare available for over 30% of children under the age of three.
Women also bear the main responsibility of caring for the elderly.


The impact of having children on women's labour market participation is
stark. As a result, the employment rate for women with dependent children
in 2007 was only 65.5%, compared with 91.7% for men, a difference of


8 Definition used by Eurostat: ‘The gender pay gap is given as the difference between average gross
hourly earnings of male paid employees and of female paid employees as a percentage of average gross
hourly earnings of male paid employees’.
9 See recent report The Provision of Childcare Services by Platenga/Remery, 2008.
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more than 26 points. In 2007, the employment rate of women between the
age of 20 and 49 fell by around 12 percentage points once they had
children, while that of men rose around seven points. Family
responsibilities mean that women are more likely to work part-time than
men. This has negative implications on their career prospects and wages.
Furthermore, there is discrimination on the labour market against mothers
(and fathers) with small children and low take-up of parental leave by
fathers. But as long as the mothers rather than the fathers forgo
participation in the labour force when they have children and make use of
parental-leave provisions, employers will in general continue to perceive
women as less committed than men to their careers and will less likely
invest in female career opportunities.


58.The Impact Assessment ties the need to increase paid maternity leave
with the importance of increasing the participation of women in the labour
market where it states:


If no new EU action is taken, the current EC Directives would remain
applicable and current programmes and targets would be maintained.
Some but not all Member States would have detailed national legal
provisions on better reconciliation measures. The Lisbon targets will be
evaluated in 2010 and new guidelines and targets will be fixed under the
EES. The Roadmap for equality between women and men will lapse in
2010 but the work of the European social partners will go on.


A marked difference in labour market participation by women with children
compared to men with children will, however, remain. The Member States
will need the participation of more women on the labour market, not only
to solve the problems of an ageing society but also for competitiveness at
global level. Greater participation by women is therefore vital. The
Member States also need a stable birth-rate if they are to cope with the
demographic challenge. Those with high rates of female employment
(such as Finland, Sweden, Denmark, the Netherlands and the UK) also
have fertility rates that are significantly above the average10. To a large


10 Ibid. p. 18.
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extent those Member States also have the most effective reconciliation
policies.


59.This point is a vital rebuttal to the argument that the increased cost to
Member States of the proposed reform makes the amendment
disproportionate. The Impact Assessment makes the point that taking no
action is not an option since


…the Commission has set better reconciliation facilities as one of its
priorities in the Roadmap on equality between women and men and major
stakeholders have urged it to do more in this area. Non-legislative measures
(for example, exchanges of good practice and social partners' initiatives) will
continue in any case, as will other measures to increase the employment
rate of women. The EU must take further action to promote women's
employment and allow them to exploit their full potential and talents. Since
large discrepancies remain between actual and preferred employment
patterns, it seems clear that women in general want to work more. There is
therefore great potential for increasing female labour participation.


60.Having gone through the various options which could achieve the
objectives referred to above, the conclusion is reached that a legally
binding measure at Community level of amending the maternity leave
provisions is the most feasible measure to aim for: see paras 6 and 7 of
the Impact Assessment.


61.That the Commission has specifically assessed each option “in terms of
how it met the objectives and by comparison with the baseline scenario” 
concludes the proportionality exercise and so satisfies the three-fold test
set out above. In light of this the EU is competent to legislate as
suggested. In my opinion the there is a legitimate basis for concluding that
the proposal to increase the period of paid maternity leave is a
proportionate one.


62. In contrast, failing to make the 20 weeks of fully paid maternity leave
mandatory leaves the amendment ineffective with no guarantee
whatsoever that the objectives in question will be realized.
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63.Please do not hesitate to contact me in chambers if I can be of any further
assistance in relation to any matter arising from this advice.


RACHEL CRASNOW
10 March 2010






