
[image: image1.jpg]Equality and
Human Rights
Commission

equalityhumanrights.com




Position Paper: EU Pregnant Workers Directive Second Reading
Introduction: 

The Equality and Human Rights Commission (EHRC) is the statutory body established under the Equality Act 2006, which took over the responsibilities of the Commission for Racial Equality, the Disability Rights Commission and the Equal Opportunities Commission. The new integrated Commission enforces equality legislation on age, disability, gender, race, religion or belief, sexual orientation or transgender status, and encourages compliance with the Human Rights Act. It also gives advice and guidance to businesses, the voluntary and public sectors, and to individuals.
This paper details the Equality and Human Rights Commission’s  (hereafter EHRC) position on some of the key issues in the second reading of the Pregnant Workers Directive proposal, expanding on the position paper published in April 2009 (see Annex 1). This paper is divided in two sections:
· Section one provides some general comments on the Rapporteur’s Second Draft Report  (published 12.11.2009), mapping out the EHRC vision for a holistic reconciliation agenda that can meet the changing needs of modern families, workers and employers in the 21st Century; 
· Section two elaborates the EHRC position on particular amendments and proposals.
1. General Comments 

a) Dual Legal Basis:
The EHRC strongly supports the extension of the legal basis, grounding the Directive in both health and safety and equal treatment principles
. 
Many of the key pregnancy discrimination cases determined by the European Court of Justice have engaged both the Pregnant Workers Directive and the Equal Treatment Directive.  Extending the legal basis will give more explicit recognition to the importance of ensuring maternity protection at work in ways that do not disadvantage women. It recognises that pregnancy and maternity protection is essential to gender equality, as well as a health and safety at work issue. It also recognises the role of men in reproduction and the importance to gender equality of recognising fathers as carers.
b) Supporting equality in parenting:
The EHRC supports the amendments referring to the general principle of extending paternity rights and men’s reproductive health protection
. The EHRC is concerned that recent parental policy developments, whilst well intentioned, may entrench the unequal division of labour and caring between the sexes and work against gender equality. 
EHRC research shows that gender neutral parental leave provisions benefit gender equality, improve family life and further children’s well being and social mobility
. Evidence from European countries demonstrates that moving towards gender neutral parental leave models provides:
· greater choices for men in taking up caring responsibilities;
· greater opportunities for women to make fuller economic use of their skills;
· greater wellbeing of children: early and active involvement of fathers in family life results in fewer behavioural problems, lower criminality and substance abuse rates later in life, higher educational and occupational mobility and higher self esteem
.
The EHRC believes the EU has an important role to play in promoting best practices from European member states and providing guidelines for policy improvements in the area of reconciliation.
c) Towards a “working better” environment:
The EHRC welcomes amendments referring to the promotion of work life balance, flexible working and better childcare provisions
. The EHRC supports a holistic approach to address the needs of 21st Century labour markets and modern families, encompassing balanced parental leave, good and affordable childcare and flexible working arrangements. 
EHRC research revealed extensive business benefits of flexible working and proved that alternative working arrangements are effective in improving work life balance of parents, older workers and disabled workers
. Flexible working is an economically efficient response to 21st Century workplace changes and challenges, including more equal distribution of care responsibilities among women and men, lone parenthood, technological advancements, an aging workforce and coping with financial downturns
.
d) Extension of protection:
The EHRC strongly supports extending both the scope and the nature of the provisions in the directive. In particular the EHRC supports the extension of the mandated maternity leave from 14 to 20 weeks, the extension of the compulsory leave period from 2 to 6 weeks, the furthering of protection in the area of health and safety of work places and employment practices and the extension of the definition of worker in Article 2 to include domestic workers and self employed women
, in line with existing British legislation. The EHRC believes a discussion on the extension and enforcement of health and safety provisions for pregnant workers is timely. An EHRC Formal Inquiry
 into recruitment and employment in the meat and poultry industry in Great Britain, to be published in March 2010, found widespread breaches of employment law and health and safety legislation, particularly as it relates to migrant workers and pregnant workers
.
2. Comments by amendment

a) Amendment 4:
The EHRC believes this amendment should be formulated positively, leaving scope for improving the European Social Partners Agreement on Parental Leave. The EU has an important role to play in promoting best practices. The EHRC believes that gender neutral parental leave is a model that would achieve a greater balance between work and family life and in the division of labour between men and women.
b) Amendment 5, 6, 7:
The EHRC supports these amendments, and recommends reference to the EU’s Barcelona targets on the provision of accessible and affordable childcare, the UN Convention on the Rights of the Child and WHO guidance on breast feeding. These provisions are part of a holistic policy agenda to respond to the need of modern labour markets and families. The EHRC position on breastfeeding is detailed in the PWD Position Paper published in 2009, point i, provided in Annex 1.
c) Amendment 11,17,21:
The EHRC is concerned that referring to the goal of increasing birth and fertility rates may be incompatible with the protection of individual reproductive rights this Directive enshrines. The EHRC believes that any reference to fertility rates should be mentioned in the context of greater reproductive freedom.

d) Amendment 16:
The EHRC supports this amendment but is concerned about the wording of the provision, and suggests repealing the reference to married couples. Protection of families, regardless of legal status, is afforded elsewhere in European legislation and a reference to marriage may give rise to unnecessarily legal uncertainty.

e) Amendment 20:
The EHRC strongly supports this amendment and suggests adding Equality Bodies to the list of legal entities entitled to engage in proceeding in support of the victims of discrimination. As an Equality Body, the EHRC is engaged in supporting victims of discrimination in Great Britain through its formal legal powers, and through a range of activities: the provision of advice, guidance and education; the encouragement of good practice; the raising of general public awareness; targeted awareness-raising to enable and assist bodies to comply; intelligence gathering, research and monitoring of trends, and action to prevent non-compliance and unlawful acts
.
f) Amendment 26, 27,28,30,49:
i. The EHRC strongly supports the extension of risk assessment and health and safety provisions for pregnant women. An EHRC Formal Inquiry into recruitment and employment in the meat and poultry industry in Great Britain to be published in March 2010 found widespread breaches of health and safety legislation, particularly as it relates to lack of risk assessment for pregnant temporary migrant workers. The inquiry also found reports of miscarriages attributed to lack of adjustments at work and reports of pregnant workers being forced under threat of losing their job to continue work, posing risks to their health and safety including heavy lifting and extended periods of standing
.
ii. EHRC supports the extension of provisions of health and safety to men. Men’s health and reproductive rights should be acknowledged as part of a holistic approach to this policy agenda, which responds to the needs of modern families and workplaces . 
iii. The EHRC suggests the extension of provisions relating to return to equal work, overtime, night work and part time work to men. EHRC research shows that men, and in particular fathers, are still working long hours and are less likely to request and be granted flexible and/or part time work. Evidence shows benefits to children and the family unit of men spending time with their children after the birth and in early years. This can increase the life chances of children and the stability of families and can contribute to the positive mental health of mothers. There is overwhelming evidence that flexible working is also beneficial to the economy and to individuals, regardless of the gender and parental status
. The EU has an important role to play in promoting the principle of flexible working as means to fulfil the rights and needs of individuals and families and as well as to efficiently respond to 21st Century economic challenges.
g) Amendment 33:

See Position Paper April 2009 point d, in Annex 1.
h) Amendment 34:
This amendment as currently worded would allow women and men to share the non compulsory portion of maternity leave. The EHRC would resist provisions to share maternity leave before 26 weeks and would rather encourage stand alone paternity leave for fathers, as currently exists in the UK.  In addition the EHRC recommends allocated non transferable parental leave for mothers and fathers to encourage take up.
i) Amendment 37:

The EHRC supports conditionally the provisions regarding notice period in this amendment and proposes an addition to the text. The current UK requirements are for a pregnant worker to notify her employer of her pregnancy, when the baby is due, and the date she intends to start her maternity leave by the end of the 15th week before the week the baby is due (referred to as EWC – Expected Week of Childbirth) – but she can change the start date by giving 28 days notice of the new start date, and less if not reasonably practicable – e.g. If the baby is premature she can notify her employer as soon as reasonably practicable. The proposed provision therefore should allow for such contingencies – i.e. women should not lose their rights because they have been unable for good reasons to give proper notice of the start date.

j) Amendment 39:
The EHRC welcomes the provisions of extended protection in case of post natal depression and calls for consideration of the impact of paternity and parental leave on post natal depression both in mothers and fathers. There is increasing evidence that father’s involvement in early childcare lessens the effects of post natal depression on mother and baby
. Moreover the growing body of evidence on the detrimental effects of men’s post natal depression on men’s health and children’s development should be considered for potentially extending the provision under amendment 39 to cases of men’s post natal depression
.
k) Amendment 46:

The EHRC strongly supports provisions to extend protection in relation to unfair dismissal. An EHRC Formal Inquiry into recruitment and employment in the meat and poultry industry in Great Britain to be published in March 2010, found widespread breaches of employment law and health and safety legislation, particularly as it relates to summary dismissal of pregnant workers
. 

l) Amendment 59: 

The EHRC supports the repealing of an eligibility criterion in Article 11, in line with current British legislation.
m)  Amendment 64: 

See EHRC Position Paper April 2009 point i in Annex 1
n) Amendment 73:

The EHRC proposes the addition of Equality Bodies to the list of social partners whose views the Commission shall take into account. The EHRC also proposes that the following wording for the additional paragraph in the amendment:
It shall also include an impact study analysing the social and economic effects, in the EU as a whole, of a further increase in duration of maternity leave and the implementation of a gender neutral parental leave policy.
Annex 1: Position Paper: EU Pregnant Workers Directive 

This paper details EHRC’s position on some of the key issues in the revised Pregnant Worker’s Directive proposal:

a) Extension of minimum maternity leave entitlement from 14 to 18 weeks continuous leave

We support the extension of EU mandated maternity leave from 14 to 18 weeks. Indeed our own policy recommendations to UK government go further than this. Our Working Better report details EHRC’s model for achieving a greater balance between work and family and between women and men.
  

EHRC is recommending 26 weeks of maternity leave (which would eventually be paid at 90% pay), in addition to up to 52 weeks of paid parental leave which can be taken by either parent at any point they choose, up until the age of 5 of the child. This includes dedicated use-it-or-lose-it ‘mommy’ and ‘daddy’ months to encourage take up. 

b) Extension of compulsory leave period from 2 weeks to 6 weeks 

6 weeks is the ILO recommended minimum period required for women to fully recover from childbirth in order to be able to return to work, should they wish to do so. We therefore support the extension of the compulsory leave period from 2 to 6 weeks, as this pertains to the health and safety of the mother and child.

According to the UK Government, currently 88% of women take all of their paid maternity leave, and it is understood to be only a very small proportion of women who take only the compulsory element of maternity leave. 

On balance therefore, although this measure would limit the choice of a very small percentage of women who may prefer to go back to work less than 6 weeks after the birth of their baby, it protects women who wish to take advantage of the compulsory period to recover from childbirth and bond with their baby. Having a minimum period of compulsory maternity leave also helps women to resist any pressure from employers (or other social pressures) to return to work early.

c) The principle of full pay for the 18 weeks of maternity leave

As well as setting minimum standards for leave and pay, the EU also has a role in providing guidance to member states. Although the directive only mandates that maternity pay must not be below the level of sick pay, it introduces a guiding principle of full pay for 18 weeks.

The EHRC supports this principle. Indeed, in our Working Better modelling, we recommend extending UK provision to 26 weeks at 90% pay - which in the UK is how the principle of full pay is fulfilled in practice.

d) Greater flexibility about when to take the non-compulsory portion of maternity leave

The directive as currently worded would allow women to take all their maternity leave before the actual birth of their baby. In the UK, mothers may commence their maternity leave from the 11th week before their due date. We believe that this allows for sufficient flexibility and would resist the introduction of measures which would allow them to take more of their leave before the birth of the baby.

EHRC therefore supports amendments to the PWD which clarify this provision.

e) Additional maternity leave in the event of premature, difficult or multiple births, or where the baby has a disability

We welcome this provision in the PWD, which would extend maternity leave beyond the 18 week minimum for difficult births for mothers across Europe. The UK already has the most generous amount of maternity leave in Europe at 52 weeks, so we believe it would already comply with the directive in this respect.

f) The right to request flexible working upon return from maternity leave

The UK already has a right to request flexible working, not only for mothers, but also for fathers and other carers. We therefore support this clause in the Pregnant Worker’s Directive, which we believe the UK already complies with.

It is also worth noting that the guidance issued to clarify our own flexible working laws states that employers’ and employees’ needs should be taken into account when considering requests for flexible working, and the directive clearly states that it is within the employer’s prerogative whether  or not to grant the request.

g) Prohibition on preparations for dismissal of workers between beginning of pregnancy until the end of maternity leave

h) The provision of written substantiation upon request for workers dismissed within 6 months of return from maternity leave

We support these two provisions, which are more or less in line with existing UK law.

i) Amendments submitted by MEPs on the issue of breastfeeding

EHRC believes that extending greater support to mothers who wish to continue breastfeeding on their return to work through amendments to the PWD is warranted.
Calls to our helpline from employers and employees alike show there is still uncertainty in the UK about what rights mothers who are breastfeeding have in the workplace. We have provided greater detail about the situation in the UK below.

Law protecting mothers who are breastfeeding 

Background 

Statistics from the Infant Feeding Survey 2005 show that 76% of UK mothers breastfeed immediately after birth. This drops dramatically to just 13% of UK mothers by the 9th month. More than 80% of mothers who give up breastfeeding before 4 months say they would have like to have breastfed longer. 39% of those who stopped breastfeeding between 4 and 6 months listed "returning to work" as the reason for stopping.

In many other European countries there is a greater support for working mothers who wish to continue breastfeeding on their return to work. For example, in France a woman breastfeeding a baby under 12 months is allowed two 30-minute breaks per working day. Similarly in Italy, a new mother who works full time is entitled to two daily rest periods of one hour each and can take them together at the end of the day to shorten her working day by two hours.

The benefits of breastfeeding are well-known, for example the Unicef UK Baby Friendly Initiative website lists a number of benefits of breastfeeding. These include:

· breastmilk protects babies against infections, so babies who are breastfed are significantly less likely to suffer from serious conditions such as gastro-enteritis, respiratory infections, urinary tract infections and ear infections

· breastfeeding is associated with a reduced risk of later childhood diseases such as eczema, asthma, wheezing and diabetes

· breastfeeding also protects the mother's health. Mothers who breastfeed are less likely to develop breast cancer, some forms of cancer of the ovaries, and hip fractures in old age

The World Health Organisation (WHO) and the Department of Health have recognised the importance to mother and child of breastfeeding for up to 12 months after childbirth. The latest guidance from the Department of Health is that:

· exclusive breastfeeding is recommended for the first 6 months of an infant's life as breast milk provides all the nutrients that a baby needs

· breastfeeding should continue beyond the first six months along with appropriate types and amounts of solid foods

The Pregnant Workers Directive CD/92/85/EEC

The original directive sought to implement measures across the European Union to encourage improvements in the health and safety at work of pregnant workers and workers who have recently given birth or who are breastfeeding.

The directive obliges employers to undertake risk assessments, and annex II of the directive lists risks to which a breastfeeding mother must not be exposed. Where a risk is revealed, the directive also requires employers to take steps to avoid exposure of the breastfeeding mother to risks, either through temporarily adjusting working conditions, or working hours, or moving the worker to another job, or granting leave.

The directive also requires member states to produce guidelines on risk assessment. There are however no specific employment rights for those breastfeeding imposed by the directive, and there are no current proposals to include an extension of right for breastfeeding mothers.

Current obligations on UK employers in relation to breastfeeding

There is no specific statutory duty in the UK requiring an employer to allow women the flexibility to continue breastfeeding on their return to work from maternity leave. However, a combination of existing legislation (i.e. SDA and the Health and Safety at Work Regulations 1999) has increasingly been used to create such a duty.

Under the MHSW Regulations employers are under a duty to carry out a risk assessment to ensure that there is no health and safety risk to breastfeeding mothers. There is no cut off date for the obligation in relation to the length of time a mother breastfeeds. Most of the obligations imposed on employers by the regulations are intended to alleviate the risk to a new mother and her baby from contamination of breast milk by working conditions or physical, biological or chemical agents. The Workplace (Health, Safety and Welfare) Regulations 1992 specifically require employers to provide facilities for breastfeeding mothers to rest (including facilities to lie down) and to provide adequate rest and meal breaks. The toilets are not 'adequate facilities' for this purpose.

The Health and Safety Executive (HSE) can take enforcement action against an employer for breaching the regulations.

The HSE guidelines (incorporating the EC guidelines discussed above) warn that obstacles to breastfeeding in the workplace may have a significant effect on the health of the mother and baby and protective measures may be necessary to avoid this, including "time off (without loss of pay or benefits and without fear of a penalty) to express milk or breastfeed."

These guidelines do not however have statutory force, and the regulations do not give a specific right to women to breastfeed on return from maternity leave, nor can an individual take proceedings in respect of a breach of these regulations. Instead, workers who are denied the opportunity to breastfeed have to bring a claim of under the SDA as discussed below.

A woman cannot postpone her return to work because she is breastfeeding, although she could ask to take parental leave. Nor is there a power for employers to delay a woman’s return to work against her will because she is breastfeeding, and a refusal to allow her to return could be challenged under the SDA or ERA. 

The law does not require employers to allow breastfeeding mothers to bring their babies into the workplace as opposed to expressing milk but some women may be able to make arrangements for her partner or friend to bring the baby in during a break.

Some breastfeeding mothers prefer to work reduced hours for a period and certainly a request can be made under the flexible working regulations. However, these envisage a permanent variation to hours.

 A woman may also have a claim for indirect sex discrimination if her employer cannot justify refusing a request for reduced hours on a temporary basis.

Claims under the SDA

If an employer refuses to allow a woman to breastfeed (either outright or by refusing to change her working conditions to allow her to do so) this may amount to unlawful sex discrimination under the SDA. The claim may be either for direct or indirect discrimination. 

Indirect sex discrimination

Indirect sex discrimination may occur where the inability to breastfeed results from the employer refusing to agree to a change in working patterns to accommodate the breastfeeding, e.g. requirements:

· to do nights or sleepovers which interfere with late night and early morning feeds

· to undertake residential courses

· to work rotating shifts

· to work fixed hours which do not accommodate breastfeeding

· to work without breaks to enable breastfeeding

In order to show indirect discrimination, a claimant will have to show that the employer applied a provision, criterion or practice to the woman which he applies or would apply equally to a man, but which puts or would put women at a particular disadvantage when compared with men, which puts her at that disadvantage and which the employer cannot show to be a proportionate means of achieving a legitimate aim.

Direct sex discrimination

Since only women can breastfeed, it has been argued that a woman who suffers less favourable treatment connected with breastfeeding suffers "automatic sex discrimination". If that is correct, a woman alleging that she has suffered direct sex discrimination due to breastfeeding would not have to show that she had been treated less favourably than a male comparator, only that the breastfeeding was the effective cause of the less favourable treatment. However, the case-law of the European Court of Justice suggests that "automatic sex discrimination" usually only applies during the so-called "protected period" which comes to an end when a woman's maternity leave ends. Since problems connected with breastfeeding at work will always arise after the end of maternity leave, they would not fall within the "protected period".

This issue has been considered on two occasions by the Employment Appeal Tribunal:

· Williams v MOD, Southampton ET/3102684/01: Mrs Williams joined the RAF in September 1989. Her managers had recommended her for promotion to the rank of Squadron Leader before she informed the RAF of her pregnancy in March 2000. At that time, the RAF's policy was to require service women who wished to breast-feed to undertake their full range of duties on their return from maternity leave. The only option for a woman who wanted to be certain of being able to breast-feed was to take [unpaid] Occupational Maternity Absence to accommodate breastfeeding. Mrs Williams could not afford to take unpaid maternity absence and was faced with the choice of resigning or continuing to breastfeed. She resigned and claimed direct sex discrimination. The ET held that the MOD's refusal to permit Mrs Williams to return to a post which would accommodate her continuing to breastfeed amounted to direct discrimination. The ET held that Mrs Williams had been directly discriminated against on the basis of her sex and that there was no need for her to compare herself with a man in similar circumstances, as the protected period which applied to a woman during maternity leave continued to apply to women who had returned from maternity leave but continued breastfeeding. The ET took into account the WHO and European Commission recommendations together with Article 8 of the European Convention on Human Rights (the right to privacy and family life). In interpreting the provisions of the SDA, the ET found that the RAF had breached Article 8 in refusing to allow Mrs Williams any flexibility to breastfeed on her return to work. However, at the Employment Appeal Tribunal (EAT) (EAT 0833/02), it was conceded on behalf of Mrs Williams that special protection afforded to women following child birth is limited either to the maternity leave period or to circumstances where health and safety issues arise. The question whether a comparator is necessary in these circumstances was conceded in this case so the EAT did not need to make a ruling on the point. 

· Mullins v Commissioner of Police of the Metropolis (EAT 1440/01 unreported) the EAT said (at paragraph 48 of its decision) that it was "prepared to accept that breastfeeding is as gender specific as pregnancy, and that in consequence it is unnecessary to consider whether [the alleged discriminator] might have made like remarks to some hypothetical male comparator". However, as in Williams, the EAT in Mullins did not specifically decide the point.

These decisions therefore do not create clear precedents and leave workers and employers without clarity on this important point. Given the lack of clarity on the direct point, anyone challenging an employer’s decision would be well advised to claim both direct and indirect discrimination. 

Conclusion

The protection afforded to working mothers who are breastfeeding in the UK is uncertain. The combination of relying on the health and safety provisions and the provisions of the SDA show that protection is inadequate. In particular, working mothers do not have a right to time off for breastfeeding or to work flexible hours in order to facilitate breastfeeding. Since the directive has a dual legal basis this leaves plenty of scope to include specific employment rights in relation to breastfeeding within the directive, which would require amendment to UK law, and give clear and adequate protection to breastfeeding mothers, facilitating the continuation of breastfeeding while returning to work.
� Amendments 1,2,3,4,13,46,65,66,67,68,69.


� Amendments 8,14,16,17,20,26,27,28,34,42,43,46,48.


� For further information about the EHRC’s proposed model for introducing greater flexibility and fairness into UK policy on maternity, paternity and parental leave, see Working Better � HYPERLINK "http://www.equalityhumanrights.com/en/projects/workingbetter/pages/workingbetterphase1launch.aspx" �http://www.equalityhumanrights.com/en/projects/workingbetter/pages/workingbetterphase1launch.aspx� and Working Better, Fathers, Families and Work – Contemporary Perspectives � HYPERLINK "http://www.equalityhumanrights.com/uploaded_files/research/41_wb_fathers_family_and_work.pdf" �http://www.equalityhumanrights.com/uploaded_files/research/41_wb_fathers_family_and_work.pdf�


� Idem


� Amendments 1,2,4,5,6,8,11,13,14,15,18,24,28,30,40,59,60,61,63,73.


� See Working Better


� EHRC Working Better – A management guide to flexible working provides insightful case studies in how flexible working provides business benefits while fulfilling individual preferences, especially in times of financial crises. The West Broomich Tool and Engineering Company for example made flexible working an invaluable cost saving tool to face the recent downturn of the car manufacturing industry it supplies. By accommodating flexible work for employees the company built a trusting relationship with the workforce, which resulted in a concerted effort to cut cost when the financial crisis struck. For three months the Company put everyone on a four day 80% pay week, cutting costs and avoiding making redundancies and recruiting a new work force once the emergency period was over. For further information about flexible work success stories see: � HYPERLINK "http://www.equalityhumanrights.com/uploaded_files/Employers/flexbetterworkingguide.pdf" �http://www.equalityhumanrights.com/uploaded_files/Employers/flexbetterworkingguide.pdf�


� Amendments:4,7,9,10,12,16,17,19,20,21,22,23,24,25,26,27,28,29,30,31,32,3336,39,40,41,42,


44,45,4649,50,51,52,53,54,55,56,57,58,59,62,70,71,72,73.


� The Commission can conduct an Inquiry into any matter that relates to equality and diversity, human rights or good relations between groups.  There is no specific standard of evidence needed to trigger an Inquiry. The Commission does not need to suspect that there has been a breach of equality or human rights legislations in order to launch an Inquiry. An Inquiry is a means by which the Commission can find out more about equality, diversity, human rights or relationships between groups, either within a particular organisation or across a wider sector. The legal steps involved in the Inquiry process include: The Commission will publish the terms of reference (TORs) for the Inquiry. The Commission has the power to give notice to organisations to require them to provide specific information in relation to the stated TORs.  A person issued with this notice commits an offence if he/she fails to comply with a notice, falsifies any written evidence or makes a false statement while giving oral evidence. There is a right of appeal against the Commission in respect of any information sought. The Commission has the power to further question the information submitted. If at any time during an Inquiry the Commission suspects that an unlawful act has been committed an Investigation must be considered. If a named person is to be investigated that part of the Inquiry must be suspended. An unlawful act is one that it contrary to a provision of the equality enactments. The Commission will specify the unlawful act(s) alleged. The Commission will publish a report of its findings. A person to whom a recommendation in the report of an Inquiry is addressed shall have regard to it. A court or tribunal may have regard to a finding of the report, although it shall not treat it as conclusive. See The EHRC Enforcement and Compliance Policy Guidelines: � HYPERLINK "http://www.equalityhumanrights.com/searchresults/index.html?q=Enforcement+and+compliance+policy" �http://www.equalityhumanrights.com/searchresults/index.html?q=Enforcement+and+compliance+policy�


� The full findings of the Inquiry will be made available when the report is published at the beginning of March 2010.


� HYPERLINK "http://www.equalityhumanrights.com/legislative-framework/formal-inquiries/inquiry-into-the-meat-and-poultry-processing-sectors/" �http://www.equalityhumanrights.com/legislative-framework/formal-inquiries/inquiry-into-the-meat-and-poultry-processing-sectors/� .





� See EHRC Enforcement and Compliance Policy � HYPERLINK "http://www.equalityhumanrights.com/legislative-framework/enforcement/" �http://www.equalityhumanrights.com/legislative-framework/enforcement/�


� See � HYPERLINK "http://www.equalityhumanrights.com/legislative-framework/formal-inquiries/inquiry-into-the-meat-and-poultry-processing-sectors/" �http://www.equalityhumanrights.com/legislative-framework/formal-inquiries/inquiry-into-the-meat-and-poultry-processing-sectors/�


� See Working Better � HYPERLINK "http://www.equalityhumanrights.com/en/projects/workingbetter/pages/workingbetterphase1launch.aspx" �http://www.equalityhumanrights.com/en/projects/workingbetter/pages/workingbetterphase1launch.aspx�


� See University of Southern Australia’s recent report The Case for Improving Paid Parental Leave in the South Australian Public Sector: � HYPERLINK "http://www.cpsu.asn.au/webnews/MatLeave%20Pocock%20Report_4Nov.pdf" �http://www.cpsu.asn.au/webnews/MatLeave%20Pocock%20Report_4Nov.pdf�


See also quoted Productivity Commission, Paid Parental Leave: Support for Parents with Newborn Children, Inquiry report, May 2009 p 4.1


� See Ramchandani P et al. Paternal depression in the postnatal period and child development: a prospective population study The Lancet, 2005; vol 365: pp 2201-2205 


See also Solantaus T and Salo S. Paternal postnatal depression: fathers emerge from the wings. The Lancet, 2005; vol 365: pp 2158-2159


� � HYPERLINK "http://www.equalityhumanrights.com/legislative-framework/formal-inquiries/inquiry-into-the-meat-and-poultry-processing-sectors/" �http://www.equalityhumanrights.com/legislative-framework/formal-inquiries/inquiry-into-the-meat-and-poultry-processing-sectors/�





� The period of 18 weeks has been recommended by EC in line with the International Labour Organisation recommendations adopted in 2000, and 13 Member States already have 18 weeks or more of maternity leave in place (BU, CZ, DK, EE, FI, HU, IE, IT, LT, PL, RO, SK and UK).


� For further information about the EHRC’s proposed model for introducing greater flexibility and fairness into UK policy on maternity, paternity and parental leave, see � HYPERLINK "http://www.equalityhumanrights.com/en/projects/workingbetter/pages/workingbetterphase1launch.aspx" �http://www.equalityhumanrights.com/en/projects/workingbetter/pages/workingbetterphase1launch.aspx�


� We therefore consider that our model of 26 weeks maternity leave at 90% pay fulfils the principle of full pay as expressed in the directive. In the UK, ‘full pay’ is calculated according to a complex formula which subtracts the ‘costs’ of work before arriving at the figure of 90%.
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