Summary of Commission’s interventions
	Year
	Case
	Court
	Subject matter
	Judgment citation
	Outcome

	2010


	Catholic Care (Leeds) v Charity Commission 
	High Court 
	· Right of faith based charities to refuse services on grounds of sexual orientation
	[2010] EWHC 520
	The High Court accepted the EHRC’s argument that the Charity Commission is a public authority and must therefore consider the Human Rights Act when making decisions on charity applications. Matter remitted to Charity Commission to reconsider. Catholic charities remain unable to discriminate on the grounds of sexual orientation. On reconsideration of these issues the Charity Commission decided that  the Catholic Charity could not meet the high level of justification required  under human rights law  to permit discrimination on the grounds of sexual orientation and refused to permit the Charity to refuse services on that basis.

	
	HJ and HT v Secretary of State for Home Department
	Supreme Court
	· Return of gay asylum seekers to countries where they would be persecuted on grounds of their sexual orientation 
	[2010] UKSC 31
	The Supreme Court accepted the test set out by the EHRC in respect of gay asylum seekers. It held that gay asylum seekers could not be returned to country or origin on basis that they could avoid persecution by being discreet.

	
	R (AC) v West Berkshire PCT 
	Administrative Court
	· Funding for breast augmentation for transgender patient
	[2010] EWHC 1162 (Admin)
	The High Court did not accept the EHRC’s argument that transgender women should be treated differently from natal women under cosmetic surgery breast augmentation policy.  It also held that there was no duty to consult widely on PSD or to review policies within a certain time of introduction of PSD. Leave to appeal has been sought by claimant 

	
	R (Smith) v Secretary of State for Defence
	Supreme Court
	· Jurisdictional application of human rights protection for British military personnel

· Right to an Art 2 ECHR investigation
	[2010] UKSC 29
	The Court accepted the EHRC’s submissions on the need for an Article 2 compliant investigation but did not accept it’s submissions on the jurisdictional application of  the HRA.

	
	A Local Authority v A, B, C, D and E
	Court of Protection 

High Court
	· Parents locking disabled offspring in bedrooms 

· Deprivation of liberty, Art 5 ECHR 
	[2010] EWHC 978 (Fam)
	The EHRC was requested to intervene by the Court.

The Court accepted the ECHR’s submissions on positive obligations of the state in such circumstances but that these were limited to support and advice

	
	Masih v Awaz FM
	Employment Appeal Tribunal
	· lack of protection  from discrimination for  volunteers in equality legislation 
	Pending
	

	
	X v Mid Sussex CAB
	Court of Appeal 
	· lack of protection  from discrimination for  volunteers in equality legislation
	Pending
	

	
	R (Abdullah Baybasin) v Ministry of Justice
	Administrative Court
	· s19 and 21A DDA obligations

· nature of duty to make reasonable adjustments

· disability equality duty

· interaction between DDA and HRA

· role of resources in HRA cases involving disability
	Pending
	

	
	Burnip v (i) Birmingham City Council (ii) Secretary of State for Work and Pensions


	Upper Tribunal (Administrative Appeals)
	· Local Housing Allowance

· Disabled claimants

· Provision for live-in carers

· Article 14 European Convention
	Pending 
	

	
	R (G) v The Governors of X School, Secretary of State for Children Schools and Families, and EHRC intervening
	Court of Appeal
	· Human rights: Article 6 ECHR
· Whether and in what circumstances legal representation is required in employment tribunal proceedings (where the consequences go beyond the employment context)
	[2010] EWCA Civ 1
	The Commission submitted that, given the grave consequences of the outcome of the disciplinary hearing for G, he was entitled to a fair trial, including the right to be represented by a lawyer.  In a unanimous decision, the Court of Appeal agreed with the Commission.  Lord Justice Laws said it “was well established here and in Strasbourg that the level of procedural protection ........ depends on what is at stake.”  Given the effect that having an advocate might have on the disciplinary proceedings and the high stakes involved ‘G’ should be afforded the opportunity to arrange legal representation should he wish.

	
	R (G) v The Governors of X School, Secretary of State for Children Schools and Families, and EHRC intervening
	Supreme Court
	· as above
	Pending
	

	
	Harris v LB Haringey
	Court of Appeal 
	· s71 RRA equality duty to a planning decision on a large development.

· Need for a conscious approach to due regard.   
	[2010] EWCA Civ 703
	The Court of Appeal agreed with the EHRC’s submissions that the application of policies making reference to equality issues was not enough to comply with the statutory PSD and that the Council had to show they had consciously addressed their mind to the duty and actively considered any new plan or policy in light of the potential impact it may have on particular racial or ethnic groups.

It commented that the duty to have due regard involves a conscious approach and state of mind which had not been demonstrated in this case. 



	
	Morrison v IPCC
	Court of Appeal 
	· What is required to satisfy the investigative duty under Art 3 ECHR
	Pending
	

	
	Cleveland Pinnock v Manchester City Council
	Supreme Court
	· Interpretation of s6 (2) (b) of the HRA 1998 with respect to possession procedures by social landlords 
	Pending
	

	
	NS v Secretary of State for the Home Dept
	Court of Appeal 
	· EU Charter of Fundamental Rights and UK Protocol to the Charter

· asylum claim under EU Dublin Regulations

· Stayed pending reference to CJEU
	Pending
	The Court has decided to refer a number of questions in the appeal to the Court of Justice of the EU and has stayed the appeal pending the outcome of the reference. It is in the process of determining the exact terms of the expedited reference, which could include questions in relation to the effect of the UK Protocol.  On the first day of the hearing the Court gave reasons for deciding to make the reference and made a statement confirming that the purpose of the UK Protocol to the Charter is not to prevent the Charter from applying in the UK, but it has yet to publish the judgment.


	
	R (Ghai) v Newcastle upon Tyne City Council
	Court of Appeal
	· dedication of land for traditional Hindu open air funeral pyre
	[2010] EWCA Civ 59

	The EHRC submitted that not permitting  Mr Ghai to have an open air funeral pyre for his own funeral would breach his rights under Articles 8 and 9 ECHR. The Court of Appeal  ruled Mr Ghai can be cremated in an open air crematorium, in line with his religious beliefs under the Cremation Act . It did not need to  consider Human rights arguments



	
	Pothecary Witham Weld (1) Hawthorne (2) v (1) Bullimore (2) Sebastians Solicitors, EAT
	Employment Appeal Tribunal
	· Application of the reverse burden of proof in victimisation claims in general and more specifically those brought under s63A of the  SDA
	[2010] UKEAT 0158_09_2903
	The Employment Appeal Tribunal accepted EHRC’s argument  that the reverse burden of proof applies to provisions under the Sex Discrimination Act 1975, s 63A, when finding that an employee had been discriminated against by way of victimisation.  

	
	Capacity Building Project v Edinburgh City Council 
	Court of Session
	· Race Equality Duty
	Pending
	

	2009


	The Queen on the application of Age UK v  Secretary of State for Business, Innovation and Skills 

(The Heyday Case)
	High Court
	· Statutory default retirement age of 65

· UK implementation of EU directive
	[2009] EWHC 2336 (Admin)
	Whilst the Judge recognised the ‘very substantial weight’ of the arguments put forward by the EHRC to stop people being compelled to give up work at 65 he found that the default retirement age was lawful when first introduced but commented that there is now a ‘compelling’ case for setting the age higher than 65. 


	
	R (Domb & Ors) v London Borough of Hammersmith and Fulham 
	Court of Appeal
	· Subject matter Equality duties and cuts to social care budgets
	[2009]EWCA Civ 941
	The Court confirmed the importance of the equality duties when making decisions that are relevant to the protected grounds, highlighting the important role of consultation in the EIA process. However it did not find that there  had been any breach in relation to the Council's decision to introduce charges for home care services



	
	R(E) V Governing Body of JFS and others
	Supreme Court
	· Race Relations Act and ethnic based school admissions. 
	[2009] UKSC 15
	The EHRC’s submission’s prevented the narrowing of the application of the Race Relations Act for the benefit of all racial groups.
The Court found, agreeing with the EHRC submissions that an admission rule based on matrilineal descent was a rule which directly discriminated against Jews, that the school's admissions policy was unlawful as it directly discriminated against prospective pupils on the grounds of their ethnic origin.



	
	Wilson  v Health and Safety Executive
	Court of Appeal
	· Serious doubts test in Equal Pay
	[2009] EWCA Civ 1074
	The EHRC was requested to intervene by the Court.

The Court allowed Ms Wilson’s appeal and accepted the EHRC’s submissions that an employer can be required in equal pay proceedings to provide objective justification for the use of  service related pay scales.



	
	AM (Somalia) v Entry Clearance Officer
	Court of Appeal
	· No recourse to public funds in Immigration Rules

· Whether discriminatory on grounds of disability and if such discrimination proportionate under Articles 14 and 18 HRA
	[2009] EWCA Civ 634
	The EHRC’s submissions focussed on whether denial of entry clearance in relation to AM amount to a breach of article 14 (read with article 8) of the HRA as it concerned the important question of where to set the threshold under article 14 to justify indirect disability discrimination. However the Supreme Court did not have to consider this point as during the course of the third day of the hearing, the appellant withdrew this issue following a concession by the government that there would be no barrier to his entry into the UK – and thus no need for a tribunal to review a further entry clearance officer’s decision. 



	
	R (Mencap) v Parliamentary and Health Services Ombudsman
	Court of Appeal
	· Provision of public services to people with learning disabilities

· Whether the Ombudsman need find service failure if there is a failure to make reasonable adjustments.

· s19 DDA
	[2009] EWHC 3559 
	Pending

	
	Joss  v Cumbria County Council and another


	Court of Appeal
	· Successive employment contracts

· When time begins to run for purposes of bringing  a claim
	[2009] EWCA Civ 293
	Lord Justice Mummery said that the proceedings had been “transformed by the intervention of the Equality and Human Rights Commission”.  The EHRC’s submissions that a stable employment relationship existed despite series of contracts was accepted.  

	
	R(RJM) v Department of Work and Pensions


	House of Lords
	· Article 14 European Convention

·  “Other status”

· Homeless persons

·  Right to property
	[2009] 2 All ER 556
	The EHRC’s submissions that a disability premium falls within the scope of the right to property under the First Protocol of the ECHR; that being homeless is capable of being a ground protected from discrimination under article 14 and about the circumstances in which the Court of Appeal may depart from a decision of its own when it is superseded by a decision of the European Court of Human Rights were accepted by the House of Lords.

However in the appellant’s case it found that there was no breach of Article 1 of Protocol 1 or Article 14  and that the non-payment of  disability premium was justified. 



	
	R(B) v Director of Public Prosecutions


	High Court
	· Crown Prosecution Service

· Judicial Review 

· Witness reliability

· Mental health 

· Disability equality duty
	[2009] EWHC 106 (Admin)
	CPS decision to discontinue prosecution on basis that victim had history of mental illness breached article 3. The EHRC submitted that the DED was breached. The JR was successful and led to the CPD issuing new guidance on dealing with vulnerable witnesses and defendants in the criminal justice system in line with their duties under the DED.

	
	Oxfordshire Assistant Deputy Coroner and Secretary of State for Defence v R (Catherine Smith) 


	Court of Appeal
	· Death of a British soldier in Iraq

· Territorial application of the Human Rights Act and European Convention

· Duty to hold an independent investigation
	[2009] EWCA Civ 441
	The Court accepted the EHRC’s submissions on the jurisdictional application of HRA  and on the need for Article 2 compliant investigation.

	
	Harrison and Garnham v Secretary of State for Health


	High Court
	· Direct payments for daily care

· Right to respect for private and family life
	[2009] EWHC 574 (Admin)
	The EHRC made written submissions only saying that the Secretary of State had the power to  set out a policy ensuring that direct payments are in respect of health care .  The Court did not accept those submissions as it found they were undermined by the justification for the present policy .



	
	R(N) v Secretary of State for Health and R(E) v Nottinghamshire Healthcare NHS Trust


	Court of Appeal
	· Smoking in prisons and high security psychiatric hospitals

· Is having a mental health problem an ‘other status’ for the purposes of Article 14 
	[2009] EWCA Civ 795
	The Court accepted the EHRC’s submission that “other status” includes discrimination on the basis of a personal characteristic possessed by the person in question and that “is seems indisputable that a mental illness or other mental disability falls within the scope of the term “personal characteristic”.

	
	SCA Packaging v Boyle


	House of Lords
	· Physical or mental conditions which vary in severity over time

· Definition of ‘disabled’
	[2009] UKHL 37
	The House of Lords accepted the EHRC’s submissions  that,  when determining the likelihood of recurrence of a condition (that had ceased) having an adverse effect, the word “ likely”  was to mean "could well happen" rather than more likely than not on the balance of probabilities (as stated in the relevant statutory guidance).  

In paragraph 54 of the judgement, the House of Lords expressed thanks for the expertise and assistance that the EHRC brought to this case, especially in circumstances where Mrs Boyle was not represented because the Equality Commission for Northern Ireland had withdrawn support for her case.



	
	Mrs Lunt & Allied Taxis v Liverpool City Council
	Administrative Court
	· Licensing taxi cabs in Liverpool

· Judicial review

· Disabled access
	[2009] EWHC 2356 (Admin)
	The Court accepted the EHRC’s submissions that the Council's decision was unlawful as it discriminated against disabled people contrary to the DDA; that the process leading to the decision was flawed and unfair and the Equality Impact Assessment carried out by the Council as part of the decision-making process was defective. Liverpool City Council have positively reviewed their policy.



	
	Seldon v Clark, Wright and Jakes


	Employment Appeal Tribunal
	· Law firm partnership

· Compulsory retirement

· Age discrimination
	[2009] All ER 435
	The EHRC argued that the justifications available when defending  direct age discrimination for non employees such as partners cannot be based on assumptions about age and should be interpreted narrowly.  The EAT made a partially helpful decision in that it accepted that justification could not be made based on ageist assumptions.



	
	Weaver v London and Quadrant Housing Trust


	High Court
	·  Registered Social Landlords(RSL)
· Public function

· Human Rights Act
	[2009] EWCA Civ 587
	The EHRC argued that RSLs   should be treated as a public authority for the purposes of the Human Rights Act 1998 (HRA), this was accepted by the Court of Appeal.



	
	R (AM) v Birmingham City Council and The University of Birmingham
	Court of Appeal
	· Application of DED in social care 
	None as it settled
	The EHRC intervened in respect of the argument made by Birmingham City Council that compliance with the Fair Access to care Services guidance always amounts to compliance with the Disability Equality Duty. The Commission sought to ensure that the positive impact of the Disability Equality Duty in the social care field was not curtailed in this way. The case settled on the first day of hearing as Birmingham City Council decided to reassess its approach. 



	2008


	Redcar and Cleveland Borough Council v Bainbridge and Ors


	Court of Appeal
	· Pay protection schemes

· Local authorities

· Gender discrimination  
	[2008] EWCA Civ 885
	The Court of Appeal accepted the EHRC's call for a practical approach to help resolve a surge in equal pay cases.  The EHRC’s argument that transitional arrangements could be lawful, provided they could be justified, was accepted by the Court which could help to deliver equal pay faster.

This case considered, amongst other issues, the validity of pay protection schemes which continue historic sex discrimination and that the implementation of single status agreements for equal pay by local authorities was being hindered by uncertainty about the lawfulness of pay protection schemes. 

	
	Basildon District Council v R (McCarthy and Ors) 


	High Court

Court of Appeal
	· Eviction of travellers from unauthorised sites

· Race equality duty

· Direct and indirect discrimination
	[2008] EWHC 987

[2009] EWCA 13
	The EHRC made submissions to the Court of Appeal challenging the findings of the High Court that  there had not been a breach of the equality duties by the Council when deciding to enforce refusal of planning permission, but the Court upheld the judge's conclusions on these issues. 



	
	Brown v BERR and Royal Mail


	High Court
	· Post Office closures case.” 

· Disability equality duty 


	[2008] EWHC 3158
(Admin)
	The judgment contained important dicta on the importance of the equality duty and the mainstreaming of disability considerations into the decision making of public authorities which drew from the EHRC’s observations and have subsequently been applied in other cases. The Court concluded however that in this case that there was no breach of the general disability equality duty.


	
	Father Hudson and Catholic Care Leeds v Charity Commission


	Charity Tribunal
	· Varying the objects of a charity
· Adoption by same sex couples
	CA/2008/0004
	Tribunal accepted the EHRC’s submission that Catholic charities could not discriminate on grounds of sexual orientation in provision of adoption services.

	
	Chief Constable of Hertfordshire Police v Van Colle; Smith v Chief Constable of Sussex Police
	House of Lords
	· Need for a public authority to take positive action to protect life


	[2008] UKHL 50
	The EHRC made submissions on the scope of the obligation on law enforcement authorities to take steps to protect individuals from threats to their life by third parties. It argued that the Court of Appeal applied the correct principles as to when a positive obligation had been engaged, that is was necessary to have a flexible approach which did not apply a strict threshold, and that in this case the duty had been breached. 

The EHRC also made submissions on the proper relationship between common law negligence and a failure to discharge the positive obligation implicit in Article 2 of the HRA; for example, that if a negligence claim fails, that does not automatically mean that an HRA claim fails.

In the case of Van Colle, the House of Lords found the police did not breach Mr Van Colle’s right to life under Article 2 of the Human Rights Act in failing to take further steps to prevent his murder.

In the case of Smith, the House of Lords allowed the appeal by Sussex Police and effectively restored the decision of the First Instance Judge who struck out the negligence claim.  The House of Lords approved the principle in Hill v Chief Constable of West Yorkshire Police [1989] AC 53 that, in the absence of special circumstances, the police owed no common law duty of care to protect individuals against harm caused by criminals, since such a duty would encourage defensive policing and would divert manpower and resources from their primary function of suppressing crime and apprehending criminals in the general public interest. 



	
	R (Shah and Kaur) v London Borough of Ealing


	Admin Court
	· Southall Black Sisters

· Funding changes

· Race equality duty

· Impact assessment
	[2008] EWHC 2062
	Ealing Council conceded the claims during the hearing, accepting that the EHRC’s submissions on the relevant law was, in fact, correct. The effect of this is that Ealing Council has had to re-consider the funding criteria and the process for inviting competitive bids for domestic violence services.  The judgment contained useful guidance for public authorities on complying with their equality duties.



	
	London Borough of Lewisham v Malcolm


	House of Lords
	· Claim for possession of a Council flat

· Mental illness

· ss.22 and 24 in Part lll DDA
	[2008] UKHL 43
	The EHRC argued that the Court of Appeal decision should stand though the House of Lords overturned this decision and it has taken the Equality Act 2010 to correct this unhelpful decision regarding the DDA. 



	
	R(C) v Secretary of State for Justice


	Court of Appeal
	· Use of restraint in Secure Training Centres

· Children in custody

· Equality impact assessment
	[2008] EWCA Civ 882
	 This case  challenged the use of restraint in secure training centres following the deaths of two young people, Adam Rickwood and Gareth Myatt, in separate centres in 2004.

The court agreed with the Commission’s argument that the restraint rules violated Article 3 of the Human Rights Act, prohibiting “inhuman or degrading treatment or punishment,” and that the MoJ failed to determine the impact of the rule change for ethnic minority STC residents via an equality impact assessment.



	
	S v Floyd


	Court of Appeal
	· Disability Discrimination Act

· Landlord 

· Mandatory ground for possession
	[2008] EWCA Civ 201
	The EHRC’s arguments supported the positive Court of Appeal decision in Malcolm v LB of Lewisham however they were not accepted. 



	
	R(MH) v London Borough of Tower Hamlets


	High Court
	· Care order

· Special Education Needs and Disability Tribunal

· Clinical assessments of a foster child
	[2008] EWHC 1577 (Admin)
	The EHRC argued that  the SENDIST decision was  an interference with the right of appeal to SENDIST would constitute a discriminatory interference with the mothers and child's right under Art 8 of the European Convention for the Protection of Human Rights and Fundamental Freedoms 1950. The Judge determined the case in favour of the child on different conventional grounds.



	
	R (Baker) and (others) Maughan v

 (1) Secretary of State for Communities and Local Government 

and (2)    London Borough of Bromley


	Court of Appeal
	· Applications for planning permission

· Touring caravans and mobile homes

· Equality of opportunity among different racial groups
	[2008] EWCA Civ 141
	The Court accepted the EHRC’s important submission that, as a matter of law, a planning inspector must have due regard to the race equality duty even if it is not raised by the parties on a planning appeal. However it dismissed the individual appeal.


	
	R(JL) v Secretary of State for Home Department


	House of Lords
	· Attempted suicide at young offenders institution

· Right to life

· Duty to hold an independent investigation of near deaths in custody
	[2008] UKHL 68
	The House of Lords accepted the EHRC’s submissions that near deaths in custody warranted an independent Article 2 compliant investigation. 
Judgement quoted the witness statement of EHRC Group Legal Director John Wadham.
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