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Note:

Alongside this Strategy, the Commission has developed specific priorities for particular areas of our legal work which will support the achievement of the overarching priorities set out in this paper. For example:

· Equality Act 2010: Where potential litigation may fall within Priority Area 1 in this Strategy – ‘Reinforce, expand and strengthen equality rights for all of the protected grounds under equality legislation’ – our Equalities Act litigation priorities may also be relevant.
· Human rights: Where potential litigation relates to Priority Area 2 in this strategy – ‘Protect and promote human rights’ – our human rights litigation priorities may also be relevant.
___________________________________________________________________

Summary
The Equality and Human Rights Commission (the Commission) has a unique set of legal powers. This strategy sets out how the Commission will use its casework, litigation and intervention powers to reinforce and extend the reach of equality and human rights legislation and protection. Between 2009 and 2012 the Commission aims to take on at least 100 legal cases a year.  Each of these cases will assist the Commission to meet its objectives, achieving positive change with maximum and lasting impact. 
The Commission has identified a number of areas which will be a priority for our legal work during this period:

1. Reinforce, expand and strengthen equality rights for all of the protected grounds under equality legislation

2. Protect and promote human rights
3. Secure effective compliance with statutory equality duties

4. Promote good relations and combat prejudice.
The cases we choose to support in the coming years will reflect these priorities.
1. Purpose and scope of the strategy

The Commission has a unique set of legal powers to enforce equality laws, eliminate discrimination, reduce inequality, promote good relations and protect human rights. The Commission’s Strategic Plan 2009–12 and its Human Rights Strategy set out the Commission’s strategic priorities for 2009–12. The Commission will use the full range of its legal powers and resources to help achieve these priorities.
The Commission’s legal casework, litigation and intervention powers are a key aspect of the Commission’s role in reinforcing and extending the reach of equality and human rights legislation and protection. The Commission has set out in its business plan for 2009-10 its aim to take at least 100 legal actions through its legal casework, litigation and interventions. In this Legal Strategy the Commission outlines how, during 2009–12, it intends to use its specific powers to assist individuals to bring legal proceedings under equality legislation, to bring proceedings in its own name, including judicial review actions, to apply for injunctions (interdicts), and to intervene in proceedings initiated by others. For a full list of the powers to which this strategy relates, see Appendix A.
The Commission’s Strategic Plan and Human Rights Strategy provide the overall framework for how the Commission will use these powers. Members of the public may apply to the Commission for assistance in respect of legal proceedings. Therefore the main purpose of this strategy is to provide a framework detailing how the Commission will make decisions regarding the use of its powers. The strategy states the criteria that the Commission will use to determine whether to provide assistance to individuals and whether to take, support or intervene in legal proceedings. The strategy offers guidance both internally and externally as to the types of cases the Commission would like to pursue using these powers.
Additionally, the Commission has powers to make grants to organisations. This strategy should also give grant funded organisations a better understanding of how they can progress the Commission’s aims through legal cases. The Commission is also committed to using alternative dispute resolution methods whenever it is appropriate to do so. Mediation is an important tool in our armoury of actions to address allegations of unlawful discrimination. We fund the Conciliation Scheme to deal with mediations across all of our mandates. We will seek to refer relevant cases to be resolved by mediation, particularly where we are able to achieve wider outcomes than those that could be achieved in individual litigation. Finally, the Commission has the power to provide advice and guidance. This strategy should assist those giving such advice and guidance, in particular through the Commission’s helpline, in identifying strategic legal issues. 
This strategy is not intended to be a comprehensive strategy for the use of all the Commission’s legal powers. The Commission has adopted other strategies covering different aspects of its legal work. In particular, the enforcement policy provides further guidance as to how the Commission will use its enforcement powers as a modern regulator. The grants strategy provides a framework for decisions regarding legal grant funding.
2. The role of legal casework and litigation 
As stated in Appendix A, the Commission has powers to assist an individual who alleges that they are a victim of unlawful discrimination or harassment and who is, or may become, a party to legal proceedings that relate to one or more of the equality enactments (or the forthcoming Equality Act) or to EC anti-discrimination legislation. Such assistance may also apply to proceedings in which there is a human rights claim alongside a claim for unlawful discrimination or harassment. Legal assistance may take the form of legal advice, Commission representation or representation by Commission-funded agencies, facilities for the settlement of a dispute or any other form of assistance. The Commission is able to refer discrimination cases for conciliation, and expects to receive from the external conciliation service reports of issues, parties and outcomes.

Additionally, the Commission may intervene in ongoing litigation, in respect of both human rights and equality matters, bringing the Commission’s informed expertise to assist the courts on important matters of judicial interpretation. It may also bring proceedings in its own name, including initiating judicial review proceedings in relation to both equality and human rights. Such action in the Commission’s name, where appropriate, proportionate and resource-effective, has important advantages; the Commission retains considerable control over the process and eventual outcomes, and there is no burden or pressure on individual claimants. It can have a broad impact, going beyond the facts that give rise to the case. 
Through casework and litigation, including judicial reviews and interventions, the Commission is able to achieve improvements to legal protection against discrimination and protection of human rights. Successful litigation can clarify the law, exposing gaps and the need for reform. It can lead to changes to policies, which, in turn, can serve as levers for wider social or institutional change. The Commission recognises the value of litigation to raise awareness of equality and human rights issues, and will support litigation including at first instance where it identifies suitable cases that come within the criteria below. Non-monetary terms of settlement can also secure major changes that will have wider impact. 
There needs to be a vital interplay between the Commission’s casework, litigation and interventions and the wider policy and regulatory functions of the Legal Directorate and other parts of the Commission. The results of test and illustrative cases can provide a stronger evidence base for other regulatory interventions, policy initiatives and promotional activities, while regulation and policy work can highlight for casework, litigation and interventions new or key priority issues. 

A Commission strategy for the award of grants for legal projects has been developed. The Commission considers applications and recommends approval of funding for legal projects and undertake support, liaison and monitoring of funded legal projects. The funding of external agencies to do casework under the equality enactments creates a valuable network for referral of cases and sharing of information and intelligence. The Commission provides second tier legal advice to funded casework agencies and to other voluntary sector organisations, CABx, RECs, law centres and trade unions. Maintaining good working relationships with external partners should ensure that cases that come within the following criteria are identified and referred as appropriate and that the wider provision of advice and assistance to victims of discrimination is of a high standard; it should also be mutually beneficial in raising awareness of new legal issues. 
3. How the Commission will decide which cases to support

From the establishment of the Commission it has been recognised that the Commission has the capacity to support only a limited number of the very large number of potential discrimination and human rights cases that may be brought to its attention. The Commission’s role as such is to take strategic litigation; there are other organisations, including many that receive grant funding from the Commission, that are able to provide general advice and assistance on legal matters. The Commission has therefore developed the following process to identify cases that are ‘strategic’ in that the combined issues of fact and law in such cases indicate that, if litigated, they could assist the Commission to achieve the aims stated in the Strategic Plan.

The basic criterion for the Commission’s casework and litigation is that the work will assist the Commission to meet its objectives, achieving positive change with maximum and lasting impact.

The Commission will determine whether the case assists in meeting its objectives by assessing whether the issue comes within the priorities below. The Commission will then consider whether supporting the case is strategic by assessing whether it comes within the criteria (see Section C).

Decision making steps
1. Will the proposed action help achieve the Commission’s strategic objectives, under the strategic plan, human rights strategy or priorities listed in this strategy? (A and B below)
2. Does the proposed action meet at least one of the criteria listed? (C below)
3. Is the proposed action strategic in that it will assist the Commission to meet its objectives, achieving positive change with maximum and lasting impact?
A. The Commission’s strategic priorities

The Commission has agreed five strategic priorities for 2009–12:

1. Secure and implement an effective legislative and regulatory framework for equality and human rights.
2. Create a fairer Britain: with equal life chances and access to services for all.
3. Build a society without prejudice – promoting good relations and fostering a vibrant equality and human rights culture.
4. Promote understanding and awareness of rights and duties – deliver timely and accurate advice and guidance to individuals and employers.
5. Build an authoritative and responsive organisation.
The Strategic Plan includes eight work programmes that set out in detail how the Commission will achieve the aims within these five priorities. Each of the work programmes is linked to one of the strategic priorities and each contains a number of projects. The full Strategic Plan can be seen at: http://www.equalityhumanrights.com/our-job/our-strategic-plan/
The Commission’s Human Rights Strategy includes a further set of projects, each linked to one of the five strategic priorities, which describe how the Commission will take forward the recommendations and action commitments contained in the report of its Human Rights Inquiry. 
B. Priorities for legal casework, litigation and interventions
The Commission’s Strategic Plan and Human Rights Strategy set out overall strategic priorities with a number of detailed work programmes underneath. All litigation, casework and interventions support strategic priority one, and may also support other strategic priorities. 
The following section is intended to assist both those within the Commission, and externally, in identifying more specifically the areas in which the Commission is interested in taking or supporting cases.
1. Reinforce, expand and strengthen equality rights for all of the protected grounds under existing and future equality legislation

· Take action on areas where: 

· the scope of protection is unclear and clarity will be in the public interest

· there is a significant gap in current protections

· established rights are under threat, for example due to the current economic downturn, or due to development of other government policies/legislative proposals.

· Develop and expand legal protection against discrimination and harassment on the grounds of sexual orientation, religion or belief, age (including children) and gender identity.
· Develop new protections that are emerging in all areas within the scope of existing and forthcoming equality laws.
· Challenge multiple/intersectional discrimination and harassment.

· Take action on areas that develop the linkages between equality and human rights.

· Secure effective implementation of the new EU Article 13 discrimination directive (once approved) and other Community law which relates to discrimination on grounds of sex (including reassignment of gender), racial origin, ethnic origin, religion, belief, disability, age or sexual orientation, and confers rights on individuals.
2. Protect, promote and mainstream human rights

· Promote compliance and develop protections under human rights legislation and norms, using powers to clarify the law, and to respond to existing and new challenges.

· Take action where particular rights may be under threat, for example in relation to counter-terrorism and security measures.
· Take action to expand scope of human rights protection, for example in relation to privacy, social and economic rights, and business and human rights – particularly where they address the most vulnerable within the Commission’s key stakeholder groups. 

· Promote implementation of international law and standards, including judgements of the ECHR and recommendations of the treaty monitoring bodies.

· Clarify relationship and extent of protection between potentially competing human rights, for example right to freedom of religion and freedom of expression.
· Strengthen links between human rights, equality and good relations laws and remit of the Commission:
· use s.28 powers more proactively to identify and take cases that have an equality and human rights basis

· further develop understanding and use of equality provisions under Article 14 of the Human Rights Act, in conjunction with other rights

3. Mainstream equality across the public sector through effective compliance with statutory equality duties (single equality duty on all protected grounds under forthcoming Equality Act)

· Secure compliance with the public sector equality duties, both the general and specific duties, by key public authorities whose functions have a significant impact on members of protected groups.
· Use evidence of non-compliance with equality duties to support actions in relation to allegations of discrimination by public bodies.
· Develop and clarify the legal scope of the new social economic duty.
4. Promote good relations and combat prejudice, in particular in respect of those most excluded in society, and where conflict between rights may arise

· Use the Commission’s duty to promote good relations, in conjunction with the Commission’s equality and human rights mandates, to develop caselaw on the ambit of the duty. 
· Take action where rights are threatened by the policies and practices of organisations that seek to undermine these rights. 

· Address laws, policies and practices that adversely affect migrant and immigrant communities.

· Address religious intolerance, and laws, practices and policies that impact disproportionally on religious and ethnic minority communities.

· Clarify the relationship and extent of protections between freedom of religion/rights to equality on grounds of religion or belief and other rights under equality laws and the Human Rights Act. 
C. Criteria

1. Would have a significant positive impact in terms of the application of the law or the policies and practices of an organisation, institution or sector. 
2. Would address significant disadvantage in respect of one or more of the protected grounds (strands) and/or significant abuse or denial of human rights.
3. Would have a positive public impact, securing greater understanding of rights and obligations under the equality enactments and/or human rights law.
4. Would contribute substantially to other areas of the Commission’s work.
5. Is a cost effective method of achieving a desired outcome, taking into account the prospects of success.
6. Clarifies an important point of law under equality enactments or under the forthcoming Equality Act or Human Rights Act; for example, definitions, application of the law, exclusions and exceptions, enforcement, remedies and sanctions.
7. Challenges a policy or practice that is known to cause significant disadvantage based on the number of people affected or the scale of the disadvantage or injury for the people affected.
8. Will extend or strengthen protections and rights under one or more of the equality enactments (or the forthcoming Equality Act) and, where it also applies, human rights law.
9. Tests compliance with one or more of the public sector equality duties and, where it is also relevant, the duty on public authorities under s.6 HRA.
10. In the context of the above criteria, and the wider social or political context, will draw attention, through raised media profile or Commission’s support, to a priority issue and thereby may lead to change; or 
11. In the context of the above criteria, the absence of other sources of legal support, taking into account the particular circumstances of the individual (in relation to providing assistance under s. 28 Equality Act 2006 only).

	Appendix A
Equality Act 2006

The Commission’s legal powers relevant to this strategy
· In pursuance of its duties under sections 8– 10 (d) give advice or guidance (whether about the effect or operation of an enactment or otherwise) (s.13 (1) (d)).
· In pursuance of any of its duties under sections 8–10 to make grants (including grants for legal projects) to other organisations (s.17). 
· To apply for an injunction to restrain/ interdict to prohibit commission of an unlawful act (s.24(1))
· To make arrangements for the provision of conciliation services for disputes which could otherwise be litigated under one of the equality enactments (s.27).
· To assist an individual who is or may become party to legal proceedings that relate wholly or partly to a provision of one of the equality enactments, where the individual alleges that they have been the victim of behaviour contrary to a provision of he equality enactments including providing legal advice, legal representation, facilities for settlement or any other form of assistance (s.28).
· To assist an individual who is or may become party to legal proceedings that relate wholly or partly to a provision of EC anti-discrimination law which confers rights on individuals where the individual alleges that they are disadvantaged by an enactment which is contrary to a provision of EC law or by a failure by the UK to implement a right as required by EC law (s.28).
· To assist an individual in proceedings concerning a landlord’s refusal to consent to an improvement in a dwelling to facilitate the enjoyment of the premises by a disabled tenant or other lawful occupier (s.28).
· to bring own-name proceedings, including judicial review proceedings, and/or to intervene in proceedings relevant to its equality or human rights functions (s.30).
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