Legal Enforcement - update from the Equality and Human Rights Commission 
Introduction 

The Equality and Human Rights Commission’s Legal Enforcement team has been in operation since October 2007.  Since that time the team has been systematically using its powers to assist the Commission achieve its aim of promoting equality and human rights and securing a fairer society.  
For more information on the powers that can be invoked by the team, see enforcement powers
Progress so far 
Since the Commission’s inception until the end of March 2010, the enforcement team has pursued approximately 592 matters.  Approximately half of these have been concluded. Some matters that remain unresolved are awaiting hearing dates or judgment from the courts. 
What action has the Commission taken? 

The Commission has used a wide variety of powers to tackle inequality and human rights abuse.
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The Commission continues to be extremely effective at resolving cases at an early stage without the need for formal enforcement proceedings. About 86 per cent of matters have been concluded this way. 

Where the Commission has used its formal powers, matters were (or are currently being) dealt with as follows: 
	Power
	Number of matters

	Intervention
	59

	Inquiry
	6

	Assessment
	6

	Agreement
	3

	Investigation
	3

	Judicial Review
	2

	Injunction
	1

	Total
	80


What sectors did the cases come from? 
The graph below shows the sectors where the Commission has taken enforcement action. The relatively large proportion of actions taken against the public sector reflects the additional requirements imposed on that sector obliging them to be proactive in respect of duties relating to race, disability and gender.
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What did the cases involve?
The Commission has taken enforcement action in relation to human rights and matters that span each of the equality strands.
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What about public sector duties? 
Of those matters where enforcement action has been pursued, approximately 210 relate to the public sector.  Work on approximately 61 of these matters is ongoing, while around 149 have now concluded. Of those concluded matters, around 12 involved intervention by the Commission. Considering these public sector duty cases by type of authority reveals that central government, local authorities and health authorities feature most prominently.
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Case Studies
The case studies below give a flavour of the enforcement work undertaken by the Commission in the past year. 
Informal action 

Discriminatory advertisement
A website specialising in accounting jobs regularly advertised for candidates who had CCAB qualifications or part qualified CIMA or ACCA qualifications.  This prerequisite meant that people who had obtained their qualifications overseas were excluded from applying. The Commission wrote to the site owners and to the Recruitment and Employment Confederation pointing out that the advertisement indirectly discriminated against non-British applicants with similar qualifications on racial grounds.  After continued correspondence with solicitors for the website they agreed to amend the site to make positions open to candidates with overseas equivalent qualifications.  More accounting and finance recruitment websites followed suit.
DNA database

The Commission had concerns about new laws passed in April 2010 governing the National DNA database.  While the Commission believes they are a step in the right direction, we remained concerned that they do not adequately address the European Court of Human Right’s findings in the case of S and Marper v UK that the current system of DNA retention as it relates to innocent people and children is in breach of the European Convention on Human Rights.  
The Commission highlighted these concerns to the Home Affairs Select Committee Inquiry on the DNA Database in January 2010 and provided briefings to MPs during the recent passage of the Crime and Security Bill through parliament.  We also expressed our concerns to the Council of Europe's Committee of Ministers that supervises implementation of ECtHR's judgments, which has sought clarification on these matters from the UK. 
The Commission is continuing to monitor a number of individual cases against Chief Constables where they have refused to destroy DNA in a situation where the person is innocent of the crime for which they have been sampled.  
Formal actions
Inquiries 
Meat And Poultry Processing Sector

In October 2008, the Commission launched an inquiry into recruitment and employment in the meat and poultry processing sector in England and Wales.  The inquiry gave us the opportunity to examine how people working in this industry are recruited, and how they are treated once they are at work.  The evidence revealed widespread mistreatment and exploitation of migrant and agency workers in the sector, and made recommendations to the key bodies - supermarkets, agencies, processing firms, government, regulators and unions – to encourage a systemic change in behaviour.  The Inquiry report was released in March 2010. Report
Finance Services Sector 

In December 2008 we initiated an Inquiry into the experiences of women working in the financial services sector.  This was on the back of evidence which suggested that a high proportion of women working in some areas of financial services are paid less than their male counterparts and suffer harassment at work.  
An initial findings report published in April 2009 revealed significant gender pay gaps in the finance sector of up to 60 percent. Report
A follow up report revealed that women in some of the UK’s leading finance companies receive around 80 per cent less in performance related pay than male colleagues. The disparity is a major factor behind the massive gender pay gap in the finance sector.   
The third phase of the Inquiry involves collaboration with regulators, trade unions, employees, industry bodies, leaders and finance companies to develop more targeted solutions to the gender inequalities identified in the report. A final report will be published later this year.
Disability-related harassment

In December 2009, the Commission announced that it intends to conduct an Inquiry into disability-related harassment in England and Wales and how public authorities are protecting disabled people’s human rights to live free from violence and abuse.  The Inquiry’s terms of reference are currently being finalised.
Assessments 
Jobcentre Plus 
The first formal Assessment that we carried examined the extent to which the Department for Work and Pensions’, through Jobcentre Plus, was meeting its public sector duties in the development and implementation of its policies and practices.  
The Assessment found there was unnecessary duplication between the work of the Department and its agency on equality policies.  Following on from the findings, the Commission organised a round table discussion involving public sector bodies with a view to communicating the learnings from the Assessment.
Compliance Notices 
Frimley Park Hospital NHS Foundation Trust, Kent and Medway NHS and Social Care Partnership Trust, and NHS Surrey 

In December 2009, the Commission issued compliance notices to three NHS Trusts warning that they need to take steps to address race equality or face legal action for failing to comply with the Race Relations Act.  The Trusts had failed to put in place compliant Race Equality Schemes that set out how they will meet the Act's Race Equality Duty.
Arun District Council, Chiltern District Council and East Cambridgeshire District Council
In November 2009, the Commission issued compliance notices to three local authorities warning that they need to take steps to address gender inequality in their community or face legal action for failing to comply with the Sex Discrimination Act's Gender Equality Duty. 

Agreements 
‘Company P’
The Commission entered into an agreement with Company P following on from issues relating to physical access for wheelchair users at Company P’s premises.  Company P has taken this as an opportunity to evaluate its facilities and services as they relate to disabled service users in order to produce a companywide disability strategy based on the findings of the evaluation 
Interventions   
SCA Packaging v Boyle 
Ms Boyle had developed vocal nodules which she managed with a strict regime including speech therapy and only speaking very quietly.  She began legal action against her former employer after some partitions near her desk were removed against her wishes and the advice of her surgeon. It meant she had to speak more loudly than usual and potentially risked causing her condition to return. The company argued Mrs Boyle was not disabled as her condition no longer had an adverse effect on her life. The Commission intervened on the question of whether Ms Boyle has a disability.  We argued that people with medical conditions that they managed themselves but which varied in severity over time, should be entitled to the same legal protection as those whose conditions were more stable.  
The House of Lords found that people with a physical or mental condition which varied in its severity over time should still be termed disabled if it was likely their condition would become substantial again in the future. The ruling extends the scope of the term “disability” meaning more people will be entitled to legal protection.

Weaver v London Quadrant Housing Trust 
This case concerned the issue of whether Registered Social Landlords (RSLs) were subject to the Human Rights Act. The Court found that in specific circumstances, some RSLs will now be treated as public authorities and so subject to the Act.  These landlords will be required to have regard to a tenant’s human rights - such as the right to a private and family life and right to a fair trial - when deciding whether to make an eviction order.  

R ((1)  Alma Lunt (2) Allied Vehicles Ltd) v Liverpool City Council  
Mrs Lunt, a wheelchair user, challenged a decision by the Council not to license a particular type of accessible taxi.  The Commission intervened to argue that the Council’s decision was unlawful as it discriminated against disabled people contrary to the Disability Discrimination Act 1995.  It also argued that the process leading to the decision was flawed and unfair and the Equality Impact Assessment carried out by the Council as part of the decision making process was defective.  The Court agreed, saying the Council should start its decision-making process again.  
R (on the application of E) v The Governing Body of JFS and the Admissions Appeal Panel of JFS and others
The Commission intervened in this case to provide expert guidance to the Supreme Court, arguing that the north west London school’s use of an ethnic-based test in selecting students did not comply with the Race Relations Act 1976.  By a majority of five to four the Court found that the school’s test that a pupil’s mother must be of a specific Jewish heritage meant that the selection process was based on ethnic origin and therefore breached the Race Relations Act 1976. 
The ruling will not prevent faith schools from continuing to uphold their religious ethos, and will not change schools' rights to select pupils based on religious belief. It does mean that Jewish schools will not be able to set entrance criteria based on matrilineal Jewish descent.

Investigations 
Royal Mail 
In March 2009, the Commission announced that it had ended its formal investigation into allegations of sexual harassment of female employees at Royal Mail. The Commission wrote to Royal Mail Group (RMG) informing them that the investigation had ended on condition that RMG provide the Commission with regular updates on how it is working to eliminate harassment; in particular sexual harassment. In reaching its decision, the Commission took into account both the effort and resources RMG put into the work on implementing an action plan agreed with the Commission and its predecessor, the Equal Opportunities Commission.
Injunctions

British National Party (BNP)
The Commission made an application for an injunction against the BNP in respect of its constitution and membership criteria.  This was a result of the Commission’s concerns that the BNP’s constitution and membership criteria may breach discrimination laws which all political parties are legally obliged to uphold.  At a later court hearing in January 2010, the BNP's chairman agreed to change the party's constitution.  At a subsequent hearing in March 2010, the High Court held that the BNP's new revised constitution is indirectly racially discriminatory.
Judicial Review

The Queen (on the application of EHRC) and The Secretary of State for Justice and The Secretary of State for the Home Department
The High Court of Justice ruled that the National Offender Management Service had failed to comply with disability and race laws in its treatment of foreign national prisoners. The Commission took Judicial Review proceedings against the prison authority after it implemented a policy of transferring foreign prisoners to new facilities without consideration of the impact the move would have on disabled or ethnic minority prisoners. This was despite widespread documentation by the prison inspectorate about the significant discrimination and disadvantage faced by disabled and ethnic minority foreign prisoners.
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