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Background:

This paper sits beneath Priority Area 1 of the Casework and Litigation Strategy:  

"Reinforce, expand and strengthen equality rights for all of the protected grounds under equality legislation"

It  sets out the more detailed priorities relating to the Equality Act 2010 through which we will deliver this particular overarching priority contained in the umbrella Casework and Litigation Strategy.

___________________________________________________

Key areas where EHRC could litigate in order to clarify the law, ensure consistency with EU law or to raise awareness of important new provisions:   (Relating to provisions which were enacted in October 2010):  
A.
Cross Strand Issues:

1.
Direct Discrimination (section 13)

Association and perception

The new definition of direct discrimination covers cases where discrimination occurs because of a victim’s association with someone with a particular protected characteristic, e.g. a parent or partner. Protection is also provided where someone is wrongly thought to have a particular protected characteristic. This intended application of the direct discrimination provision represents one of the most significant expansions of protection in the Equality Act and ensures that the Act is compliant with EU requirements in this respect. However, the extent of this protection is not clear on the face of the legislation and may well be misunderstood by users of the Act. Also, it is not clear whether there is protection for someone who is discriminated against because of their association with someone who is perceived to have a protected characteristic.  It is therefore recommended that EHRC should be party to test case litigation on this issue to ensure the correct interpretation is given by the courts. The aim of such litigation would be to raise awareness of the intended interpretation of the provision. 

(See section on pregnancy/maternity regarding the question of whether there is protection against discrimination for being associated with a pregnant woman).

Harassment falling within the Direct Discrimination Provisions

It is well documented that harassment related to sexual orientation and religion and belief is widespread in services and housing; further, harassment on these grounds and related to gender reassignment and pregnancy and maternity has been found to be prevalent in schools and yet the harassment provisions do not prohibit such conduct.   Instead the government intends such cases to be taken under the direct discrimination provisions, but again this is not at all clear on the face of the legislation and users of the Act are unlikely to understand that protection is provided.  Given the seriousness of the problem and the lack of transparency in the legislation it is recommended that EHRC prioritises legal action in this area to establish clear case law on the issue. 

Ensuring there is no regression

Because of the change in wording of the definition of direct discrimination there is a risk that courts may interpret the new wording as introducing a change of meaning: this is not government's stated intention and therefore it is recommended EHRC is party to any test case proceedings on the definition of direct discrimination to ensure that the following principles, established by existing case law, and EU law, are applied:

 -It is not necessary to establish that the discriminator consciously intended to treat someone less favourably on the protected grounds 
- The protected characteristic does not have to be the whole/main reason for the treatment: less favourable treatment which is only partly attributable to the protected characteristic would be prohibited. 

2. Harassment

Section 26: The Act introduces a harmonised prohibition against harassment in all areas and EHRC could effectively promote understanding of these broad provisions by strategic litigation, in accordance with the guidance on the meaning of these provisions given in its Codes:

· any harassment 'related to' a protected characteristic is prohibited and this is a very wide provision indeed, covering situations where, for example, someone is harassed because they are perceived to have a protected characteristic or when the form of abuse relates to a protected characteristic, even if it is known that the person does not have the protected characteristic.

· It will be necessary to give guidance to the courts on the factors which need to be taken into account when applying the different limbs of the harassment test. 

· Section 40: For the first time the Act protects employees from harassment by customers/clients and other third parties on all of the protected grounds (except marital/civil partnership status
). Strategic litigation by EHRC on this issue would beneficially raise public awareness of this new protection. 

· As stated above, the Equality Act does not prohibit harassment in schools on the grounds of pregnancy/maternity, sexual orientation, gender reassignment or religion and belief.  However, there is an argument based on the case of Gravier  that EU requires harassment to be prohibited in any form of education which prepares pupils for employment, whatever the age of the pupils, even if the training programme includes an element of general education.
3. Victimisation

Section 27: EHRC may wish to become party to litigation in this area to highlight that it is no longer necessary to establish that a comparator would be treated more favourably. The claimant now has to show that they were subjected to a detriment because of a protected act. (See also prohibition on victimisation in relation to on pay secrecy clauses below).
4. Positive action provisions
Section 158: Broad, new positive action provisions have been introduced in the Act which make it easier for service providers and employers to take steps which could significantly advance equality on the protected grounds. Positive action is permitted in order to alleviate disadvantage experienced by protected groups, meet their particular needs or reduce their under-representation. These are very important provisions for overcoming entrenched, persistent discrimination and disadvantage. Such action is only permitted however where there are reasonable grounds to believe that the protected groups are at a disadvantage etc in the context in question and that any action taken must be a proportionate way of achieving the specified aims of overcoming disadvantage etc.

However, these proactive provisions are likely to be underused by employers and service providers for fear of falling outside the exemption and being ruled discriminatory. It is therefore recommended that the Commission becomes involved in any test cases which concern the correct interpretation of these complex provisions, particularly on the meaning of ‘proportionality’, to ensure courts follow the guidance provided in EHRC Codes and to build understanding of when and how they should be used. 

5. Exceptions and exemptions  

The Commission will wish to ensure that the exceptions and exemptions to the protection from discrimination in the Act are narrowly interpreted by the courts, such as:
Genuine occupational requirements

Following the guidance given in its Codes EHRC could usefully assist the courts with determining when it would be appropriate to apply a genuine occupational qualification in a particular case, i.e. where it is ‘a proportionate means of achieving a legitimate aim’. 

 Charities

Charities are permitted to restrict benefits to any of the protected groups provided this is a proportionate means of achieving a legitimate aim; or if it is for the purpose of preventing or compensating for a disadvantage linked to any of the protected characteristics. EHRC may wish to become involved in any test case on this provision to ensure it is interpreted correctly.
6.  Agency workers' protection from discrimination by the end-user 

The Equality Act has not filled the gap left by the Court of Appeal judgment in Muschett v HM Prison Service and there remains concern that in some typical agency worker arrangements the worker are not protected from dismissal, harassment or disadvantageous treatment on a protected ground by the employer with which a recruitment agency places them. 

EHRC should consider the scope for securing protection for agency workers under EU law. 
7.    Employment Tribunal Recommendations
EHRC should ensure that full use is made of the new power of Employment Tribunals to make recommendations aimed at benefitting the wider workforce (not just the claimant). Strategic litigation could demonstrate the wide applicability of this provision to effect change in the workplace and serve to encourage ET Judges to make recommendations as a matter of course when discrimination has occurred.   
8. Associations
Protection against discrimination of members and guests has been extended to cover all grounds (except marital/civil partnership status) and EHRC may wish to become involved in litigation on this issue to raise public awareness of the new provisions.

9. Instructing and causing discrimination

Section 111 extends protection to all protected characteristics, making it

unlawful for a person to instruct, cause or induce another person to discriminate, harass or victimise a third person, or to attempt to do so. As well as allowing the EHRC to bring enforcement proceedings in relation to any breach, S.111 now allows the person instructed and the victim to bring proceedings if they are subjected to a detriment as a result of the instigator’s conduct, even where the instruction is not carried out. EHRC may wish to become involved in test litigation in this area to raise public awareness of the extension to all protected characteristics and to individuals who suffer a detriment to bring a claim themselves.
B.
Age issues

The prohibition on age discrimination in services is expected to be introduced in 2012. A further paper on strategic litigation issues in this area will be brought to Regulatory Committee and the Board at the relevant time.

1
Benefits based on length of Service

Schedule 9, Part 2, paragraph 10: provides that it is permissible to provide better benefits, services or facilities to workers with longer length of service. Length of service is an absolute defence to providing differential benefits in relation to service of 5 years or less; if length of service requirement exceeds 5 years, the exception applies only if it reasonably appears to the employer that they use length of service to award benefits will fulfil a business need. 

The Age Regulations 2006 included examples of potential legitimate aims ie encouraging loyalty or motivation, or rewarding experience. These examples of legitimate aims have been moved out of the legislation and into the explanatory notes. 

The General Framework Directive provides that the fixing of minimum conditions of seniority in service for access to certain advantages linked to employment is permissible where this is objectively and reasonably justified by a legitimate aim, including legitimate employment policy, labour market and vocational training objectives, and if the means of achieving that aim are appropriate and necessary
EHRC may wish to become involved in any test case litigation on what amounts to a legitimate aims or on the question of whether the measures adopted are appropriate and necessary. Also, EHRC will wish to consider whether such differential treatment  based on length of service is compliant with provisions prohibiting indirect sex discrimination, as there is evidence that women tend to have shorter length of service due to career breaks etc.
C.
Disability Issues 

The Equality Act gives disabled people new and improved rights in a number of ways:

1
Direct Discrimination

Section 13:
Non-justifiable direct disability discrimination provisions applies across all areas and EHRC may wish to become involved in test case litigation to raise awareness of these provisions.
Direct discrimination on the basis of perceived disability
The definition of direct discrimination is wide enough to encompass the situation where someone is treated less favourably because they are wrongly perceived as having a disability.  What is unclear is whether the employer needs to believe that the claimant is disabled within the meaning of the Act, or whether a vaguer perception is sufficient. So for example if an employer forms the view that an individual has a mental health problem, but has no firm opinion on whether or not that problem amounts to a disability as legally defined, it is unclear whether such less favourable treatment  would amount to discrimination "because of" the protected characteristic of disability. EHRC may wish to test this issue in the Courts.

2
Removal of the list of capacities

The Equality Act 2010 removes the current list of capacities found in sch.1(4) of the Disability Discrimination Act 1995 as it was sometimes difficult for complainants to show that their disability fell within the list. It will be left to the courts to make a common-sense decision as to whether or not a particular impairment has a substantial effect on day-to-day activities and EHRC may wish to monitor such cases to ensure that a restrictive/regressive approach is not adopted by the courts.
3
Discrimination arising from disability

Section 15: Discrimination arising from disability is a new provision that replaces the previous prohibition on disability-related discrimination. It makes it unlawful to treat disabled person unfavourably because of something arising from or in consequence of her disability, rather than the disability itself, e.g. for taking disability related sick leave. EHRC may wish to become involved in any test case litigation on this provision to ensure the correct interpretation is adopted by the courts and to ensure a clear distinction is drawn between this new provision and the approach taken by the Court in the case of Malcolm in respect of the previous provision 'disability related discrimination'; guidance should be given by EHRC to the court on when a discriminator should be reasonably expected to know that a person has a disability. Further, guidance should be given to the court on when discrimination arising from disability is justified i.e. where it is a proportionate means of achieving a legitimate aim.

4
Indirect Disability Discrimination

Section 19: The Equality Act introduces protection from indirect disability discrimination in all areas.  As with all new provisions EHRC may wish to become involved in test case litigation in order to raise public awareness of the new provision and how it should work. A key opportunity with this new provision is the ability to tackle systemic discrimination (ie the application of provisions, criteria or practices) which puts, or would put, disabled people at a particular disadvantage.

In relation to this provision in particular however EHRC’s involvement in a case could assist a court in determining how to deal with the issue of comparators where the person’s disability has particular affect on them, not necessarily widely shared with others who have that disability. Under the indirect discrimination provisions a disabled person is required to show that people with the same disability as them are put at a particular disadvantage by a provision, criterion or practice. However, it is not clear how the courts should approach the situation where a disability affects individuals in completely different ways. For example, the condition of multiple sclerosis may give rise to different symptoms in different people. Therefore it may be difficult for an individual to show that a provision criterion or practice which places them at a particular disadvantage also places other people with the same condition at a particular disadvantage.  

5
Harassment

section 26: Protection against harassment related to disability has been extended to goods, facilities and services, education in schools, the management or disposal of premises and the exercise of public functions.

EHRC may wish to become involved in any test case litigation on this issue in order to raise public awareness of this new protection.
6
Duty to make adjustments

Section 20: The trigger for the reasonable adjustment duty has been standardised across employment, services and education so that the duty comes into play where a disabled person is placed at a ‘substantial disadvantage’ in these areas. 

That trigger is that: when a provision, criteria or practice, physical feature or non-provision of an auxiliary aid or service place a disabled person at a 'substantial disadvantage' compared to non-disabled people, the duty holder is required to make a reasonable adjustment.  This is welcome harmonisation.  EHRC may wish to become involved in litigation to ensure that the ‘substantial disadvantage’ test is not interpreted by the courts at a high threshold and regressive from DDA.

The Equality Act makes a number of changes to the duty which are intended to strengthen protection for disabled people.  However guidance about what factors should be taken into account in deciding whether or not a particular adjustment would be a reasonable one has been removed.  Currently, section 18B of the Disability Discrimination Act 1995 provides a list of such factors, including the financial resources of the employer, the cost of making the adjustment and the extent to which the adjustment would be effective in removing the disadvantage.

There is no equivalent to this list in the Equality Act 2010 however EHRC Code of Practice on Employment largely reproduces the list as the type of things that tribunals are likely to take into account in deciding whether or not an adjustment would be reasonable. EHRC may wish to become involved in test case litigation to ensure that the guidance set out in the Code is followed.
7
Pre-employment Health Enquiries

Section 60: The prohibition on pre-employment health enquiries is a significant new protection and one which was introduced because the Government’s own research confirmed the existing evidence that health enquiries were a major barrier to disabled people getting into employment in the first place.  There are numerous exceptions to this provision where health questions are permitted. The scope of the exceptions is likely to be a source of considerable confusion for employers. For example, it is unclear how wide the exception permitting questions to establish ‘whether [the candidate] will be able to carry out a function that is intrinsic to the work concerned’ is. The prohibition on enquiries about disability and health is only enforceable by the EHRC. 

However, where an employer asks an prohibited question about health during the recruitment process, and the disabled candidate does not get the job, in any subsequent disability discrimination claim the burden of proof will be on the employer to show that there was no discrimination. 
EHRC may wish to become involved in any test case litigation on these issues, or take enforcement action as appropriate, to raise public awareness of the provisions relating to pre employment health questions.

8
General Qualification Bodies

Sections 96: provides that exam regulators in England, Wales and Scotland have powers to determine the circumstances in which exam arrangements should not be subject to the reasonable adjustment duty In so doing, they should have regard to minimising disadvantage to disabled people, securing a qualification which gives a reliable indication of knowledge etc and maintaining public confidence in the qualification.
EHRC may wish to become involved in any test cases by way of Judicial Review to ensure that there is no erosion of disabled children’s rights to adjustments and to test the independence and objectivity with which exam regulators make such judgments. In Scotland, this poses a particular problem as the Scottish Qualifications Authority is both the exam body and the regulator.

D.
Gender Reassignment 

1
Definition

Section 7:  The definition of the gender reassignment has been amended to make clear that a person is protected from such discrimination where they are proposing to undergo gender reassignment etc, but that they do not have to be under medical supervision to fall within this definition. Also, the Parliamentary debates gave some guidance on what 'proposing' meant and this has been replicated in EHRC's codes of practice. Therefore EHRC may wish to become a party to litigation on scope of protection provided under these provisions to ensure these provisions are interpreted correctly and in accordance with the Codes.

2
Association and perception

Section 13: The new prohibition on direct discrimination against partners/family etc because of their association with a trans person is a particularly important extension of protection; as is the new provision prohibiting direct discrimination because someone is perceived as proposing to undergo gender reassignment etc. To raise awareness of the widening of protection EHRC may wish to take strategic litigation in this area. Although this provision applies to all protected groups, it is particularly important for trans people, including trans children who may not yet be proposing to undergo gender reassignment (and so would fall outside protection under clause 7) but who nevertheless may be subjected to direct discrimination because they are perceived to be trans. 

3
Indirect discrimination

Section 19: for the first time indirect discrimination because of gender reassignment has been introduced into domestic legislation. This is an important provision for trans people as requiring individuals to disclose their medical records or all previous names is a routine enquiry in many areas, such as job applications, applications for financial services. Where such requirements put trans people at a particular disadvantage they now need to be justified by a legitimate aim and the means of achieving that aim should be proportionate. EHRC may wish to raise public awareness of this new protection through litigation.

4
Public Functions

Section 29: The Equality Act prohibits discrimination on grounds of gender reassignment in public functions for the first time. Again this is an important extension of protection for trans people. Stakeholders have cited the following examples of problem areas: recognition of gender reassignment in prisons/searches by officers of birth sex; poor treatment  by police; lack of clear policies within immigration service.
5
Discrimination in Schools

Section 85: For the first time discrimination on grounds of gender reassignment is expressly prohibited in schools. This is an important new provision providing protection to extremely vulnerable children, such as issues around uniform and appearance, when rules do not provide for children who present themselves unconventionally. EHRC may wish to become party to litigation in this area to raise public awareness of the new provision.

6
Application of Gender Recognition Certificates in single sex services and communal accommodation

According to the Gender Recognition Act, a person who has obtained a gender recognition certificate should be recognised for all purposes in their acquired sex.

GEO have taken the view that this provision does not apply to single sex services or communal accommodation, however, has been unable to provide persuasive legal arguments to substantiate their position. EHRC may wish to take test cases to establish in case law that once someone has a GRC they should be recognised in their acquired gender when accessing single sex services and communal accommodation.

Schedule 3, paragraph 3(4) communal accommodation: in applying the exception concerning admission to communal accommodation where gender reassignment is involved paragraph 3(4) provides an additional factor that 'account must be taken of whether and how far the conduct in question is a proportionate means of achieving a legitimate end' (emphasis added). This fails to give effect to the requirements of EU Directive prohibiting sex discrimination in goods and services. EHRC may therefore wish to become involved in test case litigation to ensure courts interpret this provision consistently with the Directive by simply requiring that anything done in relation to admission to communal accommodation must be a proportionate means of achieving a legitimate aim. 

7
Insurance exception relating to gender reassignment

Schedule 3, paragraph 22 specifies that providers of annuities, life insurance, accident insurance or similar matters involving the assessment of risk may discriminate in premiums charged and benefits offered because of, inter alia, gender reassignment, where certain requirements of met. The Act states that the complainant would compare the treatment afforded to themselves with that accorded to a comparator of the ‘same sex’. This appears to require a trans person to have a gender recognition certificate before they will be recognised in their acquired gender. This does not accord with previous case law (A v West Yorkshire) which stated that a trans person should be recognised in their acquired gender where they have undergone gender reassignment surgery and are visually and for all practical purposes indistinguishable from a non-transsexual person of that gender, unless there are strong public policy reasons to the contrary.  EHRC may wish to take a test case on this issue to clarify the matter.

E.
Marriage and civil partnership status 

1
Perception and association
Section 13(4) provides that in relation to direct discrimination connected to marriage and civil partnership, the prohibition against direct discrimination applies only if the treatment is because the victim is married or a civil partner.  Karon Monaghan QC has advised that this does not give effect to EU law (Coleman v Attridge Law & Another Case C-303/06 [2008] IRLR 722).  EU law requires that direct discrimination address discrimination by association and perception and such is intended to be covered in respect of the other grounds (see explanatory notes paragraph 71).  Further, such discrimination is likely to fall within the scope of the Directive (see Article 2(1), Equal Treatment Directive 76/207/EEC). As such, as presently drafted, the meaning to be afforded direct marriage and civil partnership discrimination is not compliant with EU law. 
2
Services and Public Functions

Section 28(1)(b) – provides that the services and public functions provisions in Part 3 of the Bill do not apply to the protected characteristic of marriage and civil partnership.  Karon Monaghan QC has advised that it seems tolerably clear that the Gender Goods and Services Directive outlaws marriage and civil partnership discrimination in the fields covered by it (as to which, see above) at least in some circumstances.  This is because EU gender equality law outlaws marital (and therefore civil partnership) discrimination in certain circumstances (see, Article 2(1) of Directive 76/2007/EEC addressing gender discrimination in the sphere of employment which describes the principle of equal treatment as addressing discrimination on grounds of sex “by reference in particular to marital or family status”).
  Such exemption may therefore be incompatible with EU law.

3
Premises exclusion

Section 32(1)(b) – excludes from the protection against marriage and civil partnership discrimination connected with premises.  As mentioned above Karon Monaghan QC has advised that the Gender Goods and Services Directive would almost certainly cover marriage (see Article 2(1) of Directive 76/2007/EEC addressing gender discrimination in the sphere of employment which describes the principle of equal treatment as addressing discrimination on grounds of sex “by reference in particular to marital or family status”
) and for this reason is likely to cover civil partnership too.  Accordingly, this exemption may not be compliant with the Gender Goods and Services Directive. 
F.
Race issues 

There are relatively few new strategic issues relating to race as there has been little change in the law in this area (other protected characteristics being ‘levelled up’ to the protection provided to race). 
1
Education

Section 89(2) – excludes from the protection against discrimination in relation to further and higher education anything done in connection with the contents of the curriculum.  Karon Monaghan QC has advised that such a blanket exclusion would not be permissible under the Race Directive 2000/43/EC.  The blanket exclusion does not meet any of the narrow exemptions presently provided for and as such is likely to be incompatible with EU law. (However, nb see EC advice on competence of EU to legislate which appears to exclude curriculum.)
2
Indirect discrimination  

There is evidence to show that some practices disproportionately impact on certain BME groups such as stop and search and some mental health issues. There is a question of whether such conduct amounts to direct or indirect discrimination and there are ECtHR cases which look at this issue and an Opinion from Aileen McColgan.  This may be an area EHRC wishes to litigate to test the application of the law.

3
Harassment 

Although the harassment provisions apply to most protected characteristics, EHRC may wish to become involved in a case where the unwanted conduct is not targeted at the complainant but they feel intimidated etc to raise awareness that casual racism etc is not acceptable, and also how the provisions work.

4
Instructions, causing and inducing discrimination 

This is an important area which illustrates how discrimination can operate at strategic or collective levels. For example, statements or decisions by those in authority e.g. councillors using petitions to remove Traveller sites. 

5
Exceptions which have particular provisions for race:


· Occupational Requirement

· Statutory authority

· National security

G.
Sex Discrimination Issues 

1
Equal pay 

There are few changes to the equal pay provisions (called ‘Equality of Terms’ in the Equality Act), so many of the key problem areas remain (lack of representative actions, lengthy delays, discrepancy between treatment of contractual and non-contractual terms adding to complexity etc). Against that background, the new provisions that it will be important for the EHRC to seek opportunities to test are as follows: 

Hypothetical comparators 
The Act will for the first time allow women to rely on a hypothetical comparator in an equal pay claim, but only where there is evidence of direct discrimination (section 71). Most pay discrimination arises from employment or pay structures and practices that can only be challenged by an indirect discrimination claim, The Commission should seek opportunities to test the scope for using a hypothetical comparator, ideally a case in the public sector so that European law can be directly applied.

Successor comparators

The Act provides that a comparator for an equal pay claim does not have to be working contemporaneously with the claimant (s.64(2)). It is already established in case-law that a woman may compare herself to a predecessor in her post, but this provision (a Lord Lester amendment) raises the possibility of comparison with a successor.  It would be useful to clarify this.  

Defence of material factor 
Under the Equal Pay Act, an employer could defend an equal pay claim by proving that the difference in pay was due to a “genuine material factor” other than the sex of the worker. The Act has dropped the word “genuine” (s.69) although there is no intention to change the meaning as the Code of Practice makes clear (ie the factor must be the real reason for the pay difference, not a sham or pretence). However, given the importance of the provision, the Commission should monitor case law and intervene if necessary to ensure there is no regression.  It may also be necessary to intervene, or identify suitable cases to test the interpretation of the indirect discrimination element in the definition to ensure that employers justify any indirect discrimination (as proportionate etc)  if their defence is to succeed.  

Long term objective of reducing inequality
The Act expressly provides that for the purpose of establishing the material factor defence, the long-term objective of reducing inequality between women’s and men’s terms of work is always to be regarded as a legitimate aim (s.69(3)).  Given how important it is to address the structural causes of pay discrimination by getting employers and Tribunals to look behind an apparently non-discriminatory pay system to see whether it is tainted by indirect discrimination; the continuing relevance of pay protection/red-circling issues; , and widespread concern about the slow rate of progress in equalising pay, the Commission should seek opportunities to test the application and impact of this significant  new provision.  

Discussions about Pay
The new provision making contractual ‘pay secrecy’ clauses unenforceable in some circumstances (section 77) is intended to increase pay transparency and help identify pay discrimination. It is not restricted to sex discrimination but applies to all protected characteristics. Employees involved in a ‘relevant pay disclosure’ are protected from victimisation. A number of issues may need to be tested including the definitions of ‘relevant pay disclosure’, and the meaning of ‘colleague’ which is not defined (but see para 105 of the Code of Practice on Equal Pay), It will be important both to raise awareness of this new provision and to test its usefulness and reach in relation to pay discrimination on gender and other grounds.

H.
Pregnancy

1
Interface between the sex discrimination provisions and pregnancy and maternity provisions 

The Act is drafted so that the direct sex discrimination provisions and the pregnancy and maternity discrimination provisions are mutually exclusive (s.13(8)). The latter are defined in terms of the protected period for work cases (s.18). Problems may arise where discrimination linked to pregnancy or maternity occurs outside the protected period – eg a comparative test would in theory apply. The Commission should monitor the operation of the Act in this area and support any cases that would clarify the interaction of these provisions and ensure they provide robust protection in an area where evidence shows that discrimination is rife, and may be increasing in the recession. It is also important to seek opportunities to highlight the improvement to the law with the inclusion of a non-comparative test for pregnancy discrimination in the Act. 

2
Special Treatment

The Act’s provision that a man cannot claim discrimination in respect of special treatment for women in connection with pregnancy or childbirth (s.13(6)(b) is the same as in the Sex Discrimination Act. In light of the Employment Tribunal’s recent decision in De Belin v Eversheds Legal Services Ltd, where the tribunal commented that the scope of this provision is far from clear, it is important to seek an opportunity to ensure it is given the correct interpretation.  

3
Pregnancy association
As stated above, the provisions on direct discrimination and pregnancy/maternity are mutually exclusive (ie if you fit within the relevant definitions of s17 or 18 relating to pregnancy and maternity you may not also pursue your claim under the direct discrimination provisions. Therefore, it is not clear on the face of the Equality Act 2010 whether or not the explanation relating to association and perception also applies to pregnancy. However the government has agreed that the EHRC may include in our Code of Practice that discrimination by way of association with a pregnant woman would give rise to an actionable claim under the Equality Act.
4
Breastfeeding

In non work cases, protection is provided against unfavourable treatment of breastfeeding women for 26 weeks from the date of birth (s.17(4). After 26 weeks a woman may rely on the direct discrimination provisions, where a comparator is required.  This explicit reference to breastfeeding discrimination is welcome, and opportunities to raise public awareness of it should be sought.  However the time limit may not accord with EU law. 

There is no explicit protection against employment discrimination for breastfeeding and it would be useful to seek opportunities to test the law in this area.   

5
Pregnancy discrimination in schools

It was a welcome concession by the Government to expressly prohibit pregnancy discrimination in schools (section 17(1)(c)) and it will be important to seek opportunities to highlight that protection. 

6
Provision of services to pregnant women – health and safety exception
The Act allows service providers to refuse a service to a pregnant woman on the basis of a ‘reasonable belief’ that to provide the service would pose a risk to her health or safety (Schedule 3, Paragraph 14).  The Commission was advised by Counsel (Karon Monaghan QC) that this exception is not compatible with the Gender Goods and Services Directive, and that it should be subject to the requirement that any discrimination in the particular case be objectively justified. It would be useful to seek an opportunity to test this and ensure that pregnant women are not being refused access to services where there is no proper health or safety justification.   
I.
Religion and Belief 

1
Religion and belief genuine occupational requirement

Schedule 9, paragraph 2: The new provision permitting religious organisations to restrict posts on grounds of, for example, sexual orientation, sex etc, is not compliant with EU law in several respects
 and EHRC may wish to become involved in any test case litigation to provide guidance to the courts on the correct interpretation; alternatively it may wish to  support the call for the European Commission to bring infringement  proceedings against the UK, which is currently being pursued by Accord (and, it is understood, the TUC).
2
Education appointments etc, religious belief

Schedule 22, paragraph 3 (4): provides that specified provisions the School Standards and Framework Act do not contravene the Equality Act. This exclusion permits faith schools to take into account religious considerations when making appointments/ promotion and to have regard to any conduct by a teacher which is incompatible with the precepts of the religion. It is recommended that staff further consider whether these provisions are compliant with General Framework Directive (including the provisions relating to non discrimination on grounds of sexual orientation in relation to dismissals). 

For example, Art 4(2) of the Directive permits discrimination on basis of religion and belief where, because of the particular occupational activities, being of a particular religion is a 'genuine and determining occupational requirement’, providing the objective is legitimate and the requirement is proportionate. Under section 60(5)(iii) of the SSFA it is possible to select someone for appointment on the basis of whether or not they are ‘willing to give’ religious education. Depending on the facts of each case, it may not be proportionate to rely on this exception (eg where there are other teachers available to provide religious education). Therefore EHRC may wish to become involved in test case litigation to determine when exclusion of a candidate on the grounds of religion or belief is objectively justified. 
Sch 23, para 2 – exception permitting differential treatment because of SO and RB in services, public functions, premises or associations by religious organisations. Possible Test issues: determine scope of whether or not an organisation’s purpose (in any particular case arising) falls within the scope of para 2(1).
EHRC may wish to monitor Religion and Belief cases generally to ensure that the provisions are being interpreted correctly.
J.
Sexual Orientation Issues

1
Direct discrimination and harassment


Test case to raise awareness of: S212(5) - provision enabling direct discrimination claims where sexual orientation clients are barred from bringing s26 harassment claims in premises, goods, facilities and services and under the schools exceptions.

2
Education appointments etc

Schedule 22, para 4 - Schools Standards and Framework Act - exception for religious schools  (see explanation in Religion or Belief section I  above) which appears not to comply with EU law.

� Though such claims could arguably proceed under sexual orientation/sex provisions.


� 	KB v National Health Service Pensions Agency & Another Case C-117/01 [2004] IRLR 240 – a condition that a person could not marry (because of gender reassignment) was such that a rule benefiting married couples was indirectly gender discriminatory.  It is at least arguable that failing to recognise civil partnerships might constitute gender discrimination on this basis but in any event, if not, such would be incompatible with the proposed Directive which does cover sexual orientation discrimination outside the employment sphere, see above. Though the ECJ is not always provided helpful guidance as to the limits of the protection which remain uncertain: D and UK in Joined Cases C-122/99 P and C-125/99 P: D and Kingdom of Sweden v Council of the European Union.


� Though the ECJ has not always provided helpful guidance as to the limits of the protection which remain uncertain: D and UK in Joined Cases C-122/99 P and C-125/99 P: D and Kingdom of Sweden v Council of the European Union.


� Note that the case of Abbot v Littlewoods plc is testing the issue of hypothetical comparators under the Equal Pay Act  and may result in a reference to the ECJ. If so, the EHRC may wish to consider intervening. 


� The Equality Act omits key aspects of the European test for genuine occupational requirements: ie that any provision proposing to exclude certain protected groups from employment with religious organisation must be ‘genuine, determining occupational requirements’; they must have a legitimate objective and the means of achieving them must be proportionate.





PAGE  
Page 1 of 25

