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Executive summary

1. Our vision for human rights in 21st-century Britain
The government’s Green Paper may be seen as a first step in re-invigorating a human rights culture in Britain and building on our current human rights protections. 
The Equality and Human Rights Commission (the Commission) believes that its mandate provides a unique perspective and opportunity to address these challenges. Having 
duties to promote equality, human rights and good relations between groups provides 
the Commission with the tools to ensure that human rights are embraced at all levels 
of society: from the relations between the individual and the State to the relations and responsibilities we owe each other.
The time may be right to consider the next steps in the development of human rights 
in Britain, but only if the development of any Bill of Rights reinforces and builds on our current human rights protection and framework of the Human Rights Act (HRA). The 
HRA is under threat and possible repeal, while at the same time there are opportunities and reasons for seeking to improve human rights protection. The Commission will act 
as both a defender of our current protections and advocate for better protection.

2. The Commission’s principles
The Commission has developed four principles for its approach to the development 
of any Bill of Rights:

· Principle 1: The HRA is essential for the protection of human rights in the United Kingdom and should be retained. Any Bill of Rights should build on the HRA. 
Any Bill of Rights that replaces the HRA should not be brought into force until and unless it contains at least the same levels of protection of rights and mechanisms under the HRA, and complies with obligations under international treaties.

· Principle 2: The government and any future government should ensure that 
the process of developing any Bill of Rights involves and includes all sectors of 
society, that the process and result creates a feeling of ownership in society as a whole, that the consultation is conducted by an independent body, and that it is adequately resourced.

· Principle 3: In any Bill of Rights process, the government should actively promote understanding of the Human Rights Act, European Convention on Human Rights (ECHR) and the rights and mechanisms they protect, as well as countering 
any misconceptions.

· Principle 4: The Commission will use the results and recommendations from its 
Human Rights Inquiry to inform its response to any Bill of Rights and further develop the current human rights framework.

3. Relevant results from the Human Rights Inquiry

The Commission’s Human Rights Inquiry (HRI) found that there was strong support from the public for the protection of human rights in law, and that, when used effectively, the HRA made a positive difference to peoples’ lives as well as improving the effectiveness 
of public service delivery.
However there is a substantial lack of understanding of human rights, significant misconceptions and misreporting of human rights, as well as a lack of leadership from 
the government, politicians and others with responsibility to formulate national and local public policy.
As a result the Commission will provide leadership by encouraging positive and consistent leadership in government and public authorities on human rights issues, by producing guidance, and raising awareness of human rights issues. 
The HRI also highlighted that new duties and mechanisms may be appropriate to further mainstream human rights in the work of public authorities and to ensure that individuals have access to justice in seeking to enforce their rights.

4. A Bill of Rights framework: the essential components 

There are a number of vital elements to the content of any possible Bill of Rights which 
the Commission considers should be adhered to, no matter what structure of Bill of Rights is used. These are:
· the level of protection and all the mechanism provided by the HRA should be retained and not diluted in effect in any way

· that any Bill of Rights must comply with international human rights obligations

· that there are no additional limitation on rights and mechanisms currently provided in the HRA, and
· that if any Bill of Rights is legislated for in the future, the HRA should not be repealed unless and until the Bill of Rights comes into force.

Compliance with international human rights obligations requires:

· that the fundamental human rights as recognised in the ECHR have universal application, applying to everyone in the United Kingdom

· that the fundamental human rights as recognised in the ECHR are enforceable and remedies are available for a breach of those rights, and
· that human rights obligations will only be derogated from in times of emergency 
and that certain rights (such as the right to life, not to be tortured and to be free 
from slavery) can never be derogated from.
The enforcement mechanisms under the HRA should be retained, unless they are 
further strengthened in any Bill of Rights. The evidence available indicates that the key mechanisms (statements of compatibility; requirements to interpret primary and secondary legislation compatibly with Convention rights; declarations of incompatibility, and the duty on public authorities to comply with Convention rights) have worked effectively and not prejudiced parliamentary sovereignty.
An essential element in any future Bill of Rights framework should be the continued existence of the three Commissions (the Equality and Human Rights Commission, the Northern Ireland Human Rights Commission and the Scottish Human Rights Commission) as the independent national bodies to promote understanding of and protect human rights in the UK. The duties and powers of the Commission in relation to human rights and any Bill of Rights should be maintained to at least the same level as currently provided for in the Equality Act 2006. It is also important that the Commission continues to receive adequate funding in order to be able to properly perform its statutory and international duties as a National Human Rights Institution.
In relation to devolution issues, the Commission considers that there are significant 
legal and political implications of any possible repeal of the HRA and/or replacement 
with any Bill of Rights which warrant great caution and careful deliberation before any further steps are taken.
5. A Bill of Rights framework: beyond the HRA

5.1 Responsibilities

Responsibilities are already embedded in a number of ways into the domestic and international human rights frameworks. The current debate however, indicates that 
not only is there a lack of understanding of human rights generally, but that there is a particular lack of understanding of the existing role of responsibilities in human rights.
The Commission’s position is that human rights can never be made contingent on the exercise of responsibilities. This position reflects requirements under international human rights treaties to which the UK government is a party.
However, there may be merit in recognising in any Bill of Rights the responsibilities we have to protect each others’ human rights. This could help to promote mutual respect, tolerance and a more cohesive society.
There is a need to strike a balance between reminding everyone of the important place of responsibilities in a human rights framework, and ensuring that rights are in no way made contingent on the exercise of responsibilities. The Commission believes the following criteria and safeguards should be applied in consideration of including any responsibilities in any Bill of Rights:
· there may be merit in including responsibilities, but the most important of these that 
is not currently made express in the HRA is the responsibility to respect the rights of others as contained in a number of international instruments

· it is preferable that any statement of responsibilities should be either in a preamble or related document rather than the substantive provisions. This would be both to indicate their symbolic value, as well as to ensure that the provisions are not interpreted as being directly enforceable against individuals

· if any responsibilities are included in the substantive provisions, there should be an express provision to make it clear that the rights are not contingent on the exercise 
of responsibilities and that the responsibilities are not directly enforceable, and
· the process for developing any Bill of Rights should involve education of the public 
on the way in which the human rights framework includes the responsibilities we 
owe each other.

5.2 Right to dignity

The right to dignity is of fundamental importance in the exercise of all rights and freedoms. The government also agreed to the inclusion of the right to dignity in the EU Charter of Fundamental Rights which is now legally binding. The Commission therefore believes that if any Bill of Rights is developed, the right to dignity should be considered for inclusion.
5.3 Right to equality

Our evidence indicates that a considerable amount of work needs to be done to ensure that all persons in society have the same levels of enjoyment of fundamental human rights. Particular groups such as women, ethnic minority persons, disabled persons, older persons, children and the poor continue to face barriers to the full realisation of their human rights and often remain marginalised and vulnerable to abuse. 
A Bill of Rights could build on the current framework in relation to equality issues in two ways: a fully enforceable constitutional right to equality, and by consideration of new provisions relating to improving the rights of particular groups.

Constitutional right to equality

The government should incorporate in any Bill of Rights a fully enforceable free-standing right to equality. The Commission’s model of a right to equality would apply to all public authorities (including Parliament and the courts), include the grounds covered by the Equality Bill but go further to include ‘other status’, and employ the same mechanisms 
as under the HRA (for example requiring courts to interpret legislation compatibly with 
the right where possible and permitting declarations of incompatibility).

Rights for particular groups

An area of human rights protection which may benefit from the elaboration of specific rights for vulnerable groups relates to freedom from violence and the physical and mental security of the person. The government should consult on and consider inclusion in any Bill of Rights provisions relating to hate crime, domestic violence, sexual violence, trafficking and exploitation.
The government should consult on and consider inclusion in any Bill of Rights provisions requiring measures to increase participation and representation of particular groups such as women, ethnic minorities, disabled persons and older persons as provided for in relevant international conventions and principles.
The government should consult on and consider inclusion in any Bill of Rights special protection of the right to family and social life. This may be appropriate to safeguard 
the enjoyment of this right by particular groups such as groups based on their sexual orientation or gender identity, disabled people and children.
The government should consult on and consider inclusion in any Bill of Rights particular rights for children, including the best interests principle and the right to be heard.
5.4 Socio-economic rights
In relation to socio-economic rights, there has been insufficient awareness-raising by the government of the rights; a failure to conceptualise those rights as ‘human rights’; and, 
as a result, a failure to either take a human rights-based approach to their fulfilment or 
to make appropriate links between socio-economic rights and civil and political rights. 
In relation to particular rights under the International Covenant on Economic, Social 
and Cultural Rights (ICESCR), in a number of areas the gap in attainment between the least and most successful members of society has either stalled or widened. Significant progress needs to be made in order that disadvantaged groups are able to fully realise their rights under the ICESCR.
The Commission believes it is important for the scope of the government’s consultation on socio-economic rights be broader than it is in the Green Paper which states that it would not create any new and individually legally enforceable rights.
The government should consult on the full range of possibilities regarding the possible incorporation of socio-economic rights; which could have immediate effect; and whether some or all could be justiciable in some way. It should consult in this manner in relation 
to all the key socio-economic rights: the right to an adequate standard of living including housing; the right to physical and mental health; the right to education; the right to work, and the right to social security.

5.5 Other potential key rights

In relation to criminal processes, the government should consider incorporating in any 
Bill of Rights the right to trial by jury, strengthening fair trial rights and making provisions for victims’ rights. 
The government should ratify Optional Protocol 7 to the ECHR as soon as possible 
and incorporate in any Bill of Rights a right of appeal in criminal matters, the right to compensation for wrongful convictions, and protection against an individual being tried or punished twice. The government should include in any Bill of Rights a legally enforceable right to administrative justice.
The government should include in any Bill of Rights the right to good administration.
There should be a review of the current protections of the right to privacy and consideration of provisions to strengthen their protection in any Bill of Rights.
The government should ratify Optional Protocol 4 of the ECHR which provides for rights such as the right to freedom of movement within a state’s territory for those lawfully there, a right to choose one’s residence, a right to leave any country, and a right to be free from expulsion. These rights should also be incorporated in any Bill of Rights.

5.6 Improving the human rights mechanisms

The government should consult on and consider the inclusion of further or strengthened mechanisms in relation to: a public sector human rights duty; providing greater clarity on the definition of private bodies carrying out public functions; broadening the scope of who can commence proceedings under the HRA; incorporating the right to an effective remedy; better entrenchment of any Bill of Rights, and increasing the involvement of Parliament in the implementation and monitoring of any Bill of Rights.

6. The process for developing any Bill of Rights

The Commission agrees with the government that the process for developing any 
Bill of Rights must involve extensive and appropriate consultation. Constitutional reform raises fundamental questions of the relationship between individuals and the State, the relationships between groups in society, and implications for devolution in Scotland, 
Wales and Northern Ireland.
Given our concerns about the process for developing any Bill of Rights, in October 2009 the Commission commissioned independent research to identify and explore best practice processes for developing a new Bill of Rights for the UK. The research aimed to analyse evidence drawn from related domestic and international experiences, identify key principles that should underpin the development of a Bill of Rights and identify policy implications in relation to any future process, regardless of which political party is in power. That research is being published at the same time as this response to the Green Paper.
The Commission refers the government to the full research report and in particular the principles and policy implications. The Commission hopes that the research findings and recommendations will be of great practical benefit for the next government in developing any possible Bill of Rights that is truly democratic and inclusive of all sectors of society.

