[image: image1.jpg]Equality and
Human Rights
Commission

equalityhumanrights.com





Q & A: EU Equal Treatment Directive Explained
The UK government has launched a consultation on the EU Article 13 Equal Treatment Directive.

1. What is the directive?

A directive is a legislative act of the European Union which has to be transposed by member states into national law within a certain timescale. 

Once a directive has been adopted, member states are given a timetable for the implementation of the intended outcome. In some cases, the national laws of a member state may already comply with this outcome and so no action is required. If member states don’t already comply, they are required to make changes to their laws, a process referred to as ‘transposition’, in order for the directive to take effect.
In July 2008, the European Commission published its proposal for an anti-discrimination directive covering goods and services in the four remaining grounds not already covered by EU law.
 These are age, sexual orientation, religion or belief and disability. 
2. Where does the directive apply?

The directive, if passed, would have to be transposed in all 27 European Union member states. As EU law takes precedence over domestic law, all member states will have to ensure that their domestic laws comply with the minimum standards laid out in the directive, and where their domestic law does not comply, introduce appropriate domestic law. States are free to go further than the provisions of the directive itself, but they cannot do less than the directive requires. 
3. Which areas are covered?
This directive would ensure equal treatment across the four strands (age, sexual orientation, religion or belief and disability) in the areas of social protection, including social security and health care; education; and access to and supply of goods and services which are commercially available to the public, including housing and transport. This applies to both public authorities and private sector bodies providing goods and services.
4. What kind of protection does the directive provide?
The directive would prohibit direct and indirect discrimination as well as harassment and victimisation. For people with disabilities, non-discrimination includes general accessibility as well as the principle of ‘reasonable accommodation.’ The directive also permits organisations to take positive action measures to compensate for disadvantage on any of the four grounds.
5. Why do we need it?

According to a Eurobarometer survey published last year, Europeans think that discrimination remains rife, particularly when it comes to sexual orientation (51%), disability (45%), age and religion (42% each). 
Around 1 in 3 Europeans reported witnessing discrimination or harassment that year, and 48% think that not enough is being done to fight this. An earlier survey conducted in February 2008 highlighted that a large majority of EU citizens (between 68% and 77%) see a need for specific legislation to protect people from discrimination in areas beyond the labour market.

Moreover, this directive would end the hierarchy of protection that currently exists in the EU anti-discrimination legislative framework (we have EU equal treatment legislation for race and gender but not for the other grounds in respect of goods and services - see question 1) and provide protection from discrimination for British people living, travelling and working in the EU. 
6. What would this mean in practice?
To give a practical example, a couple booking a hotel room in another EU country would be protected by EU law from discrimination on the grounds of race and gender but not on the other four grounds. If the couple were travelling to a country which does not have domestic equal treatment legislation, they would have no legal recourse if they were turned away from that hotel on the grounds of their disability for instance, or if they were a same sex couple. The directive rectifies this.
7. What outcome does the directive seek to achieve?

In its impact assessment, the European Commission set out the following 3 objectives for the directive:

· to increase protection from discrimination;
· to ensure legal certainty for economic operators and potential victims across the Member States;
· to enhance social inclusion and promote the full participation of all groups in society and the economy.

8. What is the process for adopting the directive?

For the directive to be adopted, it has to be agreed upon unanimously in the Council of Ministers.
 This means that ministers from all 27 member states will debate the directive and can amend it where they unanimously agree to do so. The Council will continue discussing the directive until agreement can be reached. 
In the case of some directives (for instance the Race Directive) where there is widespread support and political will exercised by the Presidency, agreement can be reached in a matter of months. In other cases where member states have divergent positions agreement can take years (for instance it took the Council 11 years to reach unanimity on a directive setting a code for business takeovers, though this is an extreme example). 
In some cases, where directives are unable to secure unanimous support, the Council may decide to reject them altogether.
9. What effect would this directive have in the UK?

The UK already has anti-discrimination legislation covering goods and services apart from on age
. So for the most part, we already comply with the directive. 
However there are some significant areas where the directive would expand UK protections. The main ones are:

· The directive would prohibit discrimination on the grounds of age in goods and services. Although the Equality Bill includes a provision to introduce such protection in the UK, this would only cover over 18s – whereas the directive covers age comprehensively.
· Harassment on the grounds of disability, sexual orientation or religion or belief in the fields covered by the directive is not expressly prohibited by UK law, and the Equality Bill only rectifies this in the area of disability.
· The directive could potentially expand the duty to make reasonable adjustments for disabled people with regard to housing and transport.
10. What is the relationship between the directive and the 
Equality Bill?

In many ways the directive and the Equality Bill are very much inter-linked. In general, UK legislation already goes further than EU law in many areas. However as noted above, there are aspects of this directive which extend protection from what is currently provided by UK law. 
Given that the British government is reviewing its anti-discrimination legislation through the Equality Bill process, it would make practical sense for the government to consider incorporating those aspects of the directive into the Equality Bill. If the government does not take advantage of this opportunity to assure UK compliance, it will have to enact legislation to do so once the directive is adopted in any case. 

It may be that the government does not introduce provisions relating to under18s or harassment in the Equality Bill because it is not convinced of their necessity or applicability. However in order to also removed these clauses from the directive, it would have to secure unanimous agreement from all EU member states to so.

11. Should the UK government support the directive?

Yes. The directive not only entrenches and adds another layer of protection to rights already secured in the UK but it also expands protection in some distinct areas. 
In addition to these direct benefits to UK citizens, the directive also builds a level playing field across the EU, meaning that citizens can enjoy the same minimum standards of protection in all 27 member states. This can have a significant impact for UK citizens who work and travel abroad, or those who choose to live or retire in another EU member state as an increasing number of UK citizens are doing.

The government states its support of the directive in its consultation document: “the Government believes that the Directive can contribute to a fairer and therefore stronger Europe through consistent minimum protection across all Member States.”
12. Why is the government consulting on the directive?

The government is consulting on its negotiating position on the directive. It is particularly seeking people’s views in relation to the areas in which the directive expands UK law, although the consultation questions do not cover all these areas. 
Whilst the government has not specified what the direct outcome of the consultation will be, we would expect the government to reflect the views expressed and evidence supplied in the consultation responses when forming its negotiating position on the different articles of the directive. This in turn can have a positive influence in the overall discussions in the Council of Ministers. 
13. Why is it important to respond to the consultation?
The consultation offers the opportunity to influence the government’s negotiating position on the directive and will result in a useful collection of perspectives and evidence which can be used more widely to influence the directive as it progresses through the Council of Ministers.
The volume of responses to the consultation will demonstrate the strength of interest in, and hopefully support of the directive and could add to the general evidence base underlying the need for this directive. It will give added impetus to the UK government’s positive position on the directive, and could help shift the government’s position in those areas it is currently opposed to or has expressed concerns (e.g. under 18s). 
The directive also offers another avenue to secure protection not covered through the Equality Bill, under 18s is a prime example.
Finally, the consultation process gives people a voice in decisions that affect them and knowledge of the views of others and so can lead to more transparent and responsive governance.
14. How do I respond to the government consultation?
The lead government department for this directive is the Government Equalities Office (GEO) and the consultation document is available on the GEO website: http://www.equalities.gov.uk/international/eu_directive.aspx. 
The deadline for responses is 28 July 2009. 
As the equality body for Great Britain, the EHRC strongly urges all interested parties to submit responses to the consultation. It is not necessary to answer all of the government’s questions, and it is also not necessary to confine responses just to the questions the government is asking.
Interested parties are also encouraged to contribute to the EHRC’s consultation on the directive (see below).
15. What is EHRC position on the directive?
The EHRC supports the directive and although we wish to see greater clarity in some areas, we do not support any watering down of the directive. In fact, we have identified a number of areas where we think the directive could be usefully expanded (for instance by including a clause on multiple discrimination).

We believe that the UK has a positive record on many aspects of the directive and that this therefore gives the government the opportunity to take a leading positive stance and encourage its EU counterparts to do so too. 

16. What has the EHRC been doing to influence the directive?

EHRC submitted a response to the original European Commission consultation on the need for this directive, and made strong representations in Brussels that this directive should cover all four grounds and not just disability as some states has proposed. We were pleased to see that once the draft directive had been published, many of our suggestions had been incorporated.

Since negotiations began on the directive under the French Presidency and now under the Czech Presidency, the EHRC has been in dialogue with the European Commission, MEPs, the GEO and other government departments, and other stakeholders to influence the progress of the directive. 
EHRC also submitted amendments to the European Parliament’s Opinion on the directive (this is a non-legislative document but it has been a powerful force nonetheless). We met with the rapporteurs and other MEPs and we attended a high level meeting of all the European equality bodies in the European Parliament in Brussels prior to the Parliament’s vote on the directive as a show of support. 
EHRC will be submitting a full response to the government’s consultation. We encourage stakeholders to feed in to our response, which they can do so online on our website http://www.equalityhumanrights.com/ , by email to EUdirective@equalityhumanrights.com, by phone at a time arranged by prior email, or by attending one of our roundtables on the directive (full details available on the EHRC website). 
17. What are EHRC’s future plans on the directive?
   
The EHRC will continue to influence discussions on Directive in the Council of Ministers through encouraging the UK government to take a positive approach to the directive. The EHRC will be working with Equinet (the Brussels-based membership body that represents equality bodies across the EU) to maintain the pressure on the Council of Ministers to come to agreement.  

The EHRC will work with the Swedish and Spanish presidencies to ensure the directive remains a priority and to supply any further evidence or clarifications which may be useful to the Council in its negotiations. 
� The Equality Bill which is currently passing through parliament will prohibit much discrimination but it is not yet in force.





� This directive builds on the protection offered by the Race Equality Directive 2000/43/EC, the Employment Equality Directive 2000/78/EC, the Gender Directive Gender Directive 2004/113/EC and the Recast Gender Directive on equal treatment in employment, 2006/54/EC.





� � HYPERLINK "http://ec.europa.eu/public_opinion/flash/fl_232_en.pdf" �http://ec.europa.eu/public_opinion/flash/fl_232_en.pdf� 


� Council of Ministers meetings are meetings attended by government ministers of the relevant department (GEO lead the negotiations on this directive) and the meetings are chaired by the member state which holds the EU presidency (currently the Czech Republic, to be followed by Sweden Jul – Dec 09 and Spain Jan – Jun 10).





4

