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Introduction

As everyone knows, the recession has led to a large number of redundancies.  Unfortunately, equal opportunities are always under threat when times are bad and many enquiries concern potential discrimination. Older workers, pregnant women and those off sick seem to be particularly targeted. 
This guide aims to provide an outline of law and evidence applicable to discrimination cases in the redundancy context.  The index on the previous page gives the best guide to content.  The guide cannot cover every aspect of the law and running cases in this area.  
I hope the guide will be useful at a variety of levels.  Primarily, the guide is suitable for generalist advisers concerned about redundancy and discrimination. It does not presuppose detailed knowledge of discrimination law or employment law.  I hope more experienced advisers will also find a few points of interest.
Acknowledgements
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Disclaimer
While every effort has been made to ensure the law contained in this guide is accurate, the author cannot take responsibility for any advice given on the basis of its contents.

For more fully detailed guidance on the law, relevant evidence and procedure, see the latest edition of Employment Law: An Adviser's Handbook by Tamara Lewis (bibliography, p112). 
The law is as known at 10th March 2009. 
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Discrimination legislation: overview
The discrimination strands
Sex Discrimination Act 1975  (‘SDA’) covers:

· Gender.

· Gender reassignment.

· Pregnancy.

· Being married or a civil partner.

The Equal Pay Act 1970 covers sex discrimination in pay or contract terms.

Race Relations Act 1976  (‘RRA’) covers:

· Race

· Colour, eg black or white
· Nationality eg French, Sri Lankan, Ghanaian, English, Scottish

· National origin

· Ethnic origin, eg jewish or Sikh.

Disability Discrimination Act 1995  (‘DDA’) covers:

· Workers with Cancer; MS; HIV; long-term severe disfigurement.

· Workers registered with a local authority or certified by a consultant ophthalmologist as blind or partially sighted. 
· Workers who meet the definition of disability. A person is disabled if:

· s/he has a physical or mental impairment

· which has a substantial and long-term adverse effect

· on his/her ability to carry out normal day-to-day activities.

The DDA has very wide coverage. Always consider its application if your client has an impairment or long-term ill-health. For example, depending on the severity of the effect on an individual, the DDA can cover: depression, back impairment, epilepsy, autism, diabetes, dyslexia, arthritis, RSI. 

Employment Equality (Sexual Orientation) Regulations 2003  (‘SO Regs') cover:

· Sexual orientation, eg gay, lesbian, bi-sexual.

Employment Equality (Religion and Belief) Regulations 2003  (‘RB Regs') cover:

· Religion.

· Belief, eg humanism or pacifism. Untested whether this covers beliefs such as vegetarianism, or political belief. 

· Lack of religion or belief.

Employment Equality (Age) Regulations 2006  (‘Age Regs') cover:

· Age, whether too young or too old. 

· Restricted protection for employees aged 65 or over.

Who can bring a case?
To claim unfair dismissal, it is necessary to have at least one year’s service. To claim discrimination, there is no minimum service requirement.

To claim unfair dismissal, it is necessary to be an employee. With some workers, it is not clear whether or not they are an employee.  There is no such problem with discrimination law.

Discrimination law protects:

· employees

· other workers working on a contract to provide personal services to the employer

· job applicants

· trainees

· probationers

· agency workers

· contract workers

A contract worker within the special meaning of discrimination law is someone who is employed by one organisation (‘the employer’) but sent to work for another organisation (‘the principal’) under a contract between the employer and principal for the supply of workers. The worker can bring a discrimination case  against either the employer or the principal or both according to who discriminates against him/her.  For example:
· The worker is sent by an agency to work for a company. The company sends the worker home when they discover she is pregnant. The worker can claim sex discrimination against the company.


· A local authority contracts out its canteen services to a catering company. The catering company employs the worker. A member of local authority staff makes homophobic remarks towards the worker. The worker can claim sexual orientation harassment against the local authority.

· The worker is employed by a pen company which has a concession in a department store. The department store withdraws store approval because the worker is black. The pen company can do nothing about it and, as it has no other work, dismisses the worker. The worker can claim race discrimination against the store.  (NB Not all concession arrangements fall within the contract worker definition.)
Acts of discrimination

Discrimination law forbids discriminatory actions throughout the employment relationship, ie
· recruitment arrangements

· terms of job offers

· refusal to offer jobs

· terms and conditions of employment

· promotion, transfer, training, other benefits

· disciplinary action

· dismissal

· any other detriment

· poor references, written before or after the worker leaves

Discriminatory acts linked to a redundancy context could occur in:

· selection for redundancy

· failure to offer alternative employment

· preference for another candidate for a promotion or other vacancy

· pressure to volunteer for redundancy

· access to or terms of any redundancy package
· variation of terms and conditions 

· failure by new employer to take on after a TUPE transfer 
· dismissal on a pretext of misconduct or incapability to avoid redundancy payments 

Definitions of discrimination
Direct discrimination
Applies: with minor differences in wording to all the discrimination strands. See p23 regarding pregnancy discrimination, which is slightly different.

Direct discrimination is where the employer treats the worker less favourably than s/he treats or would treat others:

· on the ground of his/her sex

· on the ground of being married or a civil partner

· on the ground that the worker intends to undergo, is undergoing or has undergone gender reassignment
· on racial grounds (ie on grounds of the worker’s own race or wrongly perceived race or that of someone else)
· on the ground of the disabled person’s disability (compared with the treatment of someone who does not have that particular disability)
· on grounds of sexual orientation (ie the worker’s actual sexual orientation or wrongly perceived sexual orientation, or the sexual orientation of someone else)
· on the grounds of the worker’s religion or belief or lack of religion or belief or the religion or belief or lack of religion or belief of anyone else (excluding the discriminator’s)
· on grounds of his/her age.
The actual or hypothetical comparison must be made where the relevant circumstances are the same or not materially different.
Making the comparison

This introduces the idea of a ‘comparator’. This is an actual or hypothetical person who the employer treats or would treat differently or better in similar circumstances.

For example, the employer selects a female employee for redundancy, supposedly because she has less technical ability than her colleagues. Her comparator would be a male colleague doing the same job as her, who has not been selected for redundancy.
The female employee needs to prove the reason she was chosen is ‘on the ground of her sex’. She needs to prove her technical ability was as good as or better than her male colleague’s, and the employer knew that. It then all depends on whether the employer can convincingly explain why the female employee was selected rather than the male colleague.
The ‘but for’ test
It is often useful to ask the ‘but for’ question, ie ‘but for’ the fact that the employee was female, would the employer have selected her for redundancy?
Put another way – if the employee had been male, would the employer have selected him for redundancy?

No defence – the employer’s motive is irrelevant (except for direct age discrimination)
There is no defence once it is established that the employer treated the worker less favourably on grounds of race, sex etc (apart from age). 
The employer cannot have a ‘good reason’ for discriminating against someone. For example, employers cannot argue that they have selected a black employee for redundancy because their customers don’t like to be served by black staff and they are losing business as a result. 
Direct age discrimination – the defence 
Unlike all other kinds of direct discrimination, an employer has a potential defence to direct age discrimination.
The employer must prove that treating the worker less favourably was a proportionate means of achieving a legitimate aim.  This is the same wording as is used for the potential defence to indirect discrimination under all the strands (see below).
Indirect discrimination

Applies: with minor differences in wording to all the discrimination strands except disability.
Basically, indirect discrimination is where:

· the employer applies a provision, criterion or practice, requirement or condition, 

· which puts the worker at a disadvantage, and

· which puts or would put men, women, married people, civil partners, those of the same race, religion, belief, sexual orientation or age group as the worker at a particular disadvantage.
For example, an employer decides to select part-timers first for redundancy. This applies equally to male and female employees, but in practice it disproportionately selects female employees. (Note, this would also be a potential breach of the Part-time Workers Regulations – see Appendix.)
The defence 
There is a defence to indirect discrimination if the employer can show the provision, criterion or practice is a proportionate means of achieving a legitimate aim.

In any indirect discrimination case, you want to pin down the employer on his/her reasons.

It is important to ensure the employer proves both stages, ie

(1)   the purpose of the provision, criterion or practice is to achieve a legitimate aim

(2)   even if the aim is legitimate, the means used is ‘proportionate’.
Since this is a defence to what is, on its face, a discriminatory practice, tribunals should require a high standard to prove the practice is ‘proportionate’.
This involves balancing the employer’s aims with the discriminatory effect.  The greater the discriminatory effect, the stronger the justification needs to be.
Failure to make reasonable adjustments 

Applies: only to Disability Discrimination Act.

Where a disabled worker is put at a substantial disadvantage compared with those who are not disabled by any provision, criterion or practice or physical feature of the workplace, the employer must make reasonable adjustments. For more detail, see p39.

Victimisation
Applies: to all the discrimination strands.

The law of victimisation is designed to ensure workers are not punished for raising the issue of discrimination in various ways. It is unlawful to treat a worker less favourably because s/he has done a ‘protected act’. The protected acts are:
· bringing tribunal or court proceedings under the SDA, Equal Pay Act, RRA, DDA, SO Regs, RB Regs or Age Regs
· giving evidence or information in connection with proceedings brought by anyone else under the SDA etc
· alleging that someone has done something which would amount to a contravention of the SDA etc, or
· doing anything else under or by reference to the SDA etc.

For example, a worker brings a grievance complaining that she did not get promoted because of her age. This upsets the employer, who as a result, finds some pretext to make the worker redundant.


Common acts which can trigger victimisation are:

· bringing a discrimination case in the tribunal

· sending the employer a discrimination questionnaire 

· bringing an internal grievance alleging discrimination

· verbally accusing someone of discrimination

· being a witness for a work colleague who is alleging discrimination.

To gain the protection, the worker’s complaint must be about the unlawful discrimination, not just about unfairness. 

The worker is also protected if the employer knows or suspects the worker intends to raise the issue of discrimination, but this is hard to prove.

Employers have a defence to victimisation if they can prove the worker’s allegation of discrimination was false and made in bad faith.
Where victimisation claims fail, it is not usually because of the bad faith defence, but more often because it is difficult to prove that the reason for the employer’s actions is a reaction to the protected act.
Harassment 
Applies: with minor differences in wording to all the discrimination strands. Additional definitions under the Sex Discrimination Act.

Broadly speaking, harassment is where the employer, for a reason related to sex or disability or on grounds of race, religion or belief, sexual orientation or age, subjects the worker to unwanted conduct which has the purpose or effect of creating an intimidating, hostile, degrading, humiliating or offensive environment.
Conduct is regarded as having this effect only if, having regard to all the circumstances, including in particular the perception of the harassed worker, it should reasonably be considered as having that effect.

Instructions to discriminate

Applies: as an offence enforceable by an individual, only to age discrimination. But the EHRC can enforce under the other legislation. Also, the definitions of victimisation and direct discrimination tend to cover this scenario.
It is unlawful to treat a worker less favourably because s/he has not carried out an instruction unlawfully to discriminate under the Age Regs or because s/he complains about such an instruction.

Sex discrimination and redundancy 

Direct discrimination 

The law: SDA 1975, s1(2)(a) 
It is direct discrimination for employers to treat a woman on the ground of her sex less favourably than they treat or would treat a man.

It is also unlawful for employers to treat:

· a man less favourably on grounds of his sex than they would treat a woman

· a married person less favourably on grounds of his/her marital status than they would treat an unmarried person

· a civil partner less favourably on grounds of his/her civil partnership status than they would treat someone who is not a civil partner 

· a person less favourably because s/he intends to undergo, is undergoing or has undergone gender reassignment.
See p23 regarding pregnancy or maternity discrimination.

Although the SDA refers to ‘less favourable’ treatment, it is useful to look for ‘different’ treatment.

Direct discrimination concerns comparative treatment. This means comparing the way the worker is treated with the way the employer has treated or would have treated someone of a different sex etc.  This person is called ‘the comparator’.  The comparator may be a real person or a hypothetical person.  S/he needs to be similar to the worker in all relevant circumstances.  Otherwise the employer would say, ‘I treated the comparator differently because s/he was in a different job or because the circumstances affecting him/her were completely different.’


The ‘but for’ test is often very helpful.  Ask yourself in any situation where sex discrimination is a possibility –


‘But for the fact that the worker is a woman, would the employer have treated her that way, eg selected her for redundancy?’


or, put more simply,


‘If the worker was a man, would the employer have treated him that way, eg selected him for redundancy?’


There are occasions where the ‘but for’ test does not work well.  This is usually where issues revolve around sexual relations in the workplace and the appropriate comparison is not straightforward.  

Examples of direct sex discrimination related to redundancy
Pretext of redundancy:  The employer dismisses a worker who is about to undergo gender reassignment.  The dismissal is on the pretext of redundancy but a few weeks later, the employer recruits someone new to replace the dismissed worker.

Redundancy selection – overt discrimination:  The employer has to reduce the number of staff by 10%.  It is a predominantly female workforce, so the employer chooses the male workers for redundancy because they do not seem to ‘fit in’.

Redundancy selection – stereotyped assumptions:  The employer has to choose between two equally competent employees for redundancy, one male, one female.  Both employees have children.  The employer decides to make the woman redundant because he assumes that she will be less flexible in the future because she is likely to have childcare commitments.  He does not make this kind of assumption about the male employee.

Redundancy selection – marital status:  The employer employs a husband and wife team to manage a pub.  The employer decides to reduce the number of managers from two to one.  Believing that it will cause problems to dismiss one of a married couple and retain the other, the employer dismisses both and recruits a new person.

Pressure to volunteer – stereotyped assumptions:  The employer invites volunteers for redundancy.  The employer puts particular pressure on female employees to apply on the assumption that they are less likely to need a job to support a family than male employees. 

Alternative employment:  An alternative vacancy arises which would be suitable for all those at risk of redundancy.  The vacancy is offered to a male employee rather than a female employee because the employer believes the type of work is more suited to men.
Redundancy payments: The employer offers a woman a less favourable redundancy package than that offered to her male colleagues.
Evidence to prove direct discrimination in the redundancy context 
· Find out:  how many people were made redundant;  the selection pool;  the sex (and marital status etc, as relevant) of those who were retained and those who were selected;  the selection criteria;  the reason given to the worker for selecting him/her.


· If the worker was the only person made redundant, consider whether it is a genuine redundancy or a sham.  Find out:  the employer’s reason for needing the redundancy;  the reason for the timing;  the reason for selecting the particular worker – whether it was obvious because it was clearly his/her job which needed to go;  what happened to the work which the worker had previously carried out;  whether any new employees have been taken on;  whether there are previous incidents which suggest the employer might treat people – or the particular worker - less favourably on grounds of sex.


· If there have been several redundancies, the emphasis is likely to be more on whether the decision to select the worker was discriminatory, than whether there was genuinely a redundancy situation.  Useful evidence might be a combination of some of the following:


· an illogical or artificially created selection pool.


· subjective selection procedures.  This will not be enough on its own, but is helpful when combined with other factors.


· low scoring against the selection criteria without good reason: inconsistency, excessive criticism, no evidence to support the assessment.  Mere difference of opinion or even unfairness is not enough, but unexplained poor scores may suffice.  Particularly useful would be to show the worker scored less than a comparator when supporting evidence showed no difference between their performance.


· any statistical pattern which shows that female employees have been disproportionately selected for redundancy.


· any statistical pattern which shows that female employees have been treated less favourably in other respects over the previous few years (or whatever is the relevant period) – eg dismissals generally, recruitment, promotion.


· any discriminatory assumptions made in the selection or application of the selection criteria, eg assumptions that married women or women with children are less likely to be flexible in future employment, or women are less likely to need to keep their jobs than men.


· any discriminatory remarks made during the redundancy selection exercise or previously.  Such remarks can be hard to prove.  They are usually only relevant if made by a decision-maker in the redundancy selection process.


· any evidence that the worker has been treated less favourably on grounds of sex in the past, eg she was given less high profile work than a male colleague.  If she ever complained about this, her redundancy selection could also be victimisation (see below).  Previous incidents of discrimination may only be helpful if they are easy to prove and if carried out by managers who had input into the redundancy selection decision.


· an unconvincing explanation by the employer as to why the worker was made redundant.


· the employer has departed from a selection procedure which is set out in written policies without any good reason.

· As with all discrimination cases, the tribunal can also take into account:


· failure to answer a sex discrimination questionnaire.


· failure to comply with a relevant part of the EOC Code of Practice.


Direct discrimination and the burden of proof: SDA 1975, s63A 
The rules regarding the burden of proof in direct discrimination cases were set out in Igen Ltd v Wong [2005] IRLR 258, CA.  There are two stages:


(1) The claimant must prove facts from which the tribunal could conclude, in the absence of any adequate explanation from the employer, that the employer had discriminated against the claimant on grounds of sex.

(2) The employer must prove s/he did not commit that discrimination.

In other words, if there are sufficient facts to suggest there could be discrimination, it is for the employer to disprove it.
The real question is, what level of evidence is necessary to satisfy stage 1 and ‘reverse’ or ‘shift’ the burden of proof?

It is probably not enough to reverse the burden of proof if, eg, there are two employees in the selection pool, one female, one male, and the female employee is selected.  However, it might be enough if, in addition:

· the female employee had longer service and a better work record

· the female employee earned more money for the company

· there were five male employees and one female employee in the selection pool, all with similar experience, qualifications and work record, and the female employee was selected.
The argument regarding when the burden of proof shifts can get technical.  If you are representing at the tribunal hearing, you will need to get on top of it.  But if you are a generalist adviser, don’t worry if you find this confusing.  The most important thing is that you understand from the rest of this guide what kind of evidence might indicate discrimination, when to explore the matter further, and the importance of establishing and testing the employer’s explanation.  

Indirect discrimination 

The law: SDA 1975, s1(2)(b) 
It is indirect discrimination where an employer

· applies a provision, criterion or practice to a female worker, which would equally be applied to a male worker

· which puts or would put women at a particular disadvantage when compared with men

· and which puts the  female worker at that disadvantage.

It is not necessary that all women are adversely affected by the provision, criterion or practice in question.  But the worker must prove that women tend to be disadvantaged more than men. (See below, under ‘evidence to prove indirect discrimination in a tribunal’ for further comments on this.)

Indirect discrimination also applies to rules which particularly disadvantage men or married people or civil partners.

The defence:  It is not unlawful if the employer can justify applying the provision, criterion or practice by showing it is a proportionate means of achieving a legitimate aim.

This means the employer has to show:

· s/he is trying to achieve an aim which is legitimate

· the means s/he is using of achieving that aim is proportionate.

The case law says that the principle of proportionality requires an objective balance to be struck between the discriminatory effect of the measure and the needs of the undertaking. The more serious the disparate adverse impact, the more cogent must be the justification. The tribunal must weigh the employer’s reasonable needs against the discriminatory effect on the employee and make its own assessment as to whether it believes the provision, criterion or practice was justified.
Bearing mind that the provision, criterion or practice puts women at a particular disadvantage, the employer needs very good reasons. It is unlikely to be ‘proportionate’ if there is a less discriminatory way of achieving the same end.

Examples of indirect sex discrimination in redundancy 


(1)   selection criteria (unless justified)
Part-timers:  The selection of part-timers for redundancy is likely to put women at a particular disadvantage because – for child-care reasons - women tend to work part-time more than men. A tribunal is unlikely to find this an acceptable selection criterion.


Flexibility over hours:  This criterion is likely to disadvantage women because, for childcare reasons, they are less likely to be able to work flexible hours than men.  Not all women have childcare obligations of course, so any assumption made by the employer in respect of a particular individual that s/he will be unable to be flexible because she is a woman, will be direct discrimination.


Willingness to work overtime:  Because of childcare obligations, women are less likely to be able to work overtime than men.

Last in First out (LIFO):  This traditional but sometimes controversial criterion often disadvantages women (as well as younger workers and other discriminated against groups).  Either because they have been discriminated against in the past or because they have taken child-care breaks, women may well have shorter service than men.  LIFO is unlikely to be justifiable if used as the sole selection criterion, but it is very well-established and has certain merits. A tribunal may find it acceptable as one of several selection criteria, even if trade unions and others do not think it is good practice. (See Rolls Royce case in the context of age discrimination, p70, although the less stringent justification requirements under reg 32 of the Age Regs does not apply to sex discrimination.)
See also the general list of redundancy selection criteria and comments at p76.
(2) Alternative employment: A woman may not be offered available alternative employment because 
· it is a full-time post and she needs to work part-time

· she does not have a particular type of qualifications or experience. If the relevant type of qualifications or experience is less likely to be held by women than men, this may be indirect sex discrimination, unless justifiable.
(3)  Redundancy payments 

Calculation: Contractual redundancy payments may be calculated by reference to length of service.  This disadvantages women who tend to have shorter service than men.  However, it may be justifiable, especially as the statutory redundancy scheme is calculated in part on the basis of length of service.


It would also disadvantage women to count service worked part-time to a lesser extent than full-time work towards this calculation.  This is unlikely to be justifiable.   
Redundancy schemes are usually calculated by reference to earnings at the dismissal date.  If a woman is by then working part-time, she can lose out on the benefit of her previous full-time years.  Unfortunately, this is likely to be justifiable (see Barry v Midland Bank [1999] IRLR 581, HL.)


Eligibility for the package:  Offering a redundancy package, whether for voluntary redundancies or to those made redundant compulsorily, only to those working full-time would be indirect discrimination unless justified.

Excluding fixed-term contract workers from redundancy packages could be indirect discrimination if these were disproportionately women.

Evidence to prove indirect sex discrimination in the tribunal

It can be difficult to prove indirect discrimination in a tribunal case because of the precise nature of evidence which is often required.  The woman needs to prove:

· the nature of the provision, criterion or practice which puts her at a disadvantage

· the nature of the disadvantage to her personally

· that there is group disadvantage

Proving the worker is at a disadvantage:  it is obvious that the worker is at a disadvantage if she is selected for redundancy or deprived of alternative employment because of an existing situation, eg ‘part-timers first’ and she has been working part-time or LIFO and she has short service. 
But problems sometimes arise where the criterion involves what the worker is able to do in the future.  For example, an employer offers alternative employment on a full-time basis or with hours which the worker will find difficult in the future because of her childcare position. Under previous differently worded definitions of indirect sex discrimination, a woman usually had to show she was unable to work full-time or specific hours because she could not find suitable or affordable childcare. The current definition only requires that the woman is ‘put at a disadvantage’.  There have been few cases which test what this means. In the case of indirect religious discrimination, Eweida v British Airways PLC (see p59), the EAT commented that there can be disadvantage where a worker is forced to work full-time by her employer and therefore does so, even though she wants to work part-time for childcare reasons. Although it should now be enough to show that a woman would find it inconvenient or tiring, or even that she wants to spend more time with her baby, advisers should still be cautious and spell out the ‘disadvantage’ as clearly as possible. 
Proving group disadvantage:  there have been very few reported appeal cases using the current definition of indirect sex discrimination. It used to be necessary to prove that women were statistically disadvantaged by particular practices, but the evidence now need not be so precise. What is unclear is how many women need to be shown to be at a disadvantage? The issue was dealt with by the Employment Appeal Tribunal in a case of indirect religious discrimination (Eweida v British Airways PLC – see p59), but is less likely to be a problem with indirect sex discrimination where a large proportion of women are affected by hours which interfere with childcare. Indeed, although it is always strongly advisable to bring evidence to the tribunal showing that the practice in question adversely affects women, tribunals can choose to use their own common knowledge that full-time working can be a problem.
Another uncertainty is what used to be called the ‘pool for comparison’. If trying to prove that, for example, a redundancy selection criterion of LIFO disadvantages women, is the appropriate place to measure that within the workplace itself?  What if that particular workplace is atypical and the women there do not have any shorter service than the men, but a particular woman is made redundant because she personally has short service, say because of a childcare career break? In society in general, women tend to have shorter service, but in the particular workplace they do not. So is group disadvantage proved or not?
Can the employer justify the requirement: once the worker has proved there is a provision, criterion or practice which disadvantages her and puts women generally at a particular disadvantage, the burden of proof is on employer to justify it.  It does not make selection criteria justifiable simply because the employer consulted with the trade union (if any) and agreed the criteria, but it may make it harder to challenge.
Victimisation

The law: SDA 1975, s4 
This is where the worker is treated less favourably because s/he has alleged sex discrimination or raised issues concerning equal pay. The definition is set out more fully on p10.

For example, a female employee complains to her manager that she is paid less than a male colleague.  As a result, her manager starts giving her less interesting and lower status work.  When redundancies become necessary, she is amongst those selected, even though she should have done well on the selection criteria.

Evidence to prove victimisation 

You need to prove:

1.   The worker has done the protected act, ie has raised the issue of sex discrimination in one way or another.  This is easy if the worker has brought a discrimination case in the tribunal, but can be difficult if the worker only made a verbal complaint.

If the complaint was verbal, ask the worker 

· exactly what s/he said. It is important that the worker said something which indicated the complaint was about sex discrimination rather than merely about unfairness.

· to whom did s/he make the complaint?

· how did the person react – at the time and subsequently?

· when was the complaint made?

· were there any witnesses? 

If the complaint was put in writing:

· get a copy

· check whether it explicitly raises the issue of sex discrimination or simply talks about unfairness.  Workers often avoid or fudge the issue of sex discrimination, because they recognise that it is controversial.

2.   The employer has treated the worker less favourably as a result.  Helpful evidence may be:

· the employer was upset when the worker did the protected act.


· not much time has elapsed between the protected act and the consequent victimisation.  If a great deal of time has passed between the original complaint and, eg, the worker’s redundancy, is there evidence of smaller acts of less favourable treatment in the interim?


· the worker has been treated differently before and after doing the protected act in similar circumstances.

For example, before she brought a grievance about sex discrimination, the worker’s manager used to offer her a lot of overtime. Now she no longer does so. Soon afterwards, the manager says there is not enough work to go around and makes the worker redundant.


· the employer treats other workers, who have not complained about discrimination, better than the worker in similar circumstances.

For example, since the worker complained about sex discrimination, her manager has disciplined her if she arrives even 5 minutes late.  The worker’s colleagues also arrive 5 minutes late, but nothing is said. Moreover, when a redundancy situation arises, the worker scores badly on the criterion of time-keeping.

Note: although most of the examples given are where the worker is a woman, the SDA equally prohibits discrimination against men, married people, civil partners or in connection with gender reassignment.

Pregnancy and maternity discrimination in redundancy 
Pregnancy discrimination is a form of sex discrimination.  It is helpful in understanding both the law and evidence, to read the previous section on ‘Sex discrimination and redundancy’ first.

Section 3A of the Sex Discrimination Act 1975 prohibits less favourable treatment of a woman on any of these grounds:

· during the protected period, on the grounds of her pregnancy 

· during the protected period, on the ground of any illness suffered by her as a consequence of her pregnancy; or

· on the ground that she is exercising or seeking to exercise or has exercised a statutory right to maternity leave.

The protected period starts when the woman becomes pregnant and ends when her statutory maternity leave entitlement ends or when she returns to work, if sooner.

Unlike for the standard form of direct sex discrimination under section 1(1)(a), it is not legally necessary to consider how the employer would have treated a man in equivalent circumstances or how the employer would have treated the worker if she was not pregnant.

However, sometimes it can be useful as a matter of evidence to consider how the employer has treated a man, or the worker before she became pregnant, in similar circumstances. This can help prove the reason for the worker’s treatment is her pregnancy rather than some other factor.

For example, the employer refuses to allow the woman to cut short her lunch hour by half an hour and leave half an hour earlier at the end of the day. Yet the employer allows her male colleagues to do that. The employer also used to allow the woman to do that before she became pregnant.

Because pregnancy is unique, in many circumstances, it is not valid to make a comparison with how a man would be treated or even with how the worker would have been treated before she became pregnant. 

For example, due to her pregnancy, a woman needs to go to the toilet frequently. Her employer refuses to allow her to leave her desk to go to the toilet except during lunch and tea breaks. It is not relevant to consider whether the employer would allow others to visit the toilet more frequently. The point is that the reason she needs to go frequently to the toilet is due to her pregnancy. 

Redundancy dismissal due to pregnancy-related reasons

If a woman is made redundant or selected for redundancy because of any of these reasons, it is discrimination under the SDA 1975 as well as automatic unfair dismissal under the Employment Rights Act 1996:

· she is pregnant

· she wants to take maternity leave

· she is entitled to a health and safety suspension due to her pregnancy

· she cannot do certain duties because of her pregnancy

· she has a pregnancy-related illness (during the protected period).
No comparison with the treatment of a man is necessary.  
However, if a woman is made redundant because she is sick for 4 weeks after the end of her maternity leave, it is direct sex discrimination if she can prove her employer would not have dismissed a male employee for 4 weeks’ sickness absence.

Evidence to prove a redundancy dismissal is due to pregnancy

The EOC formal investigation, published in 2005, showed the level of pregnancy discrimination in the workplace was ‘appalling’.  Anecdotal evidence suggests that in the current recession, pregnant women are being particularly targeted.  
Where pregnancy discrimination is hidden, one or more of the following factors may help prove that the redundancy was on grounds of pregnancy:
· First establish the employer or relevant managers knew the worker was pregnant at the time they made her redundant.  This may be obvious if she was at an advanced stage, but if she was not visibly pregnant, check – who she told, when, whether there were witnesses, whether she put it in writing, who she spoke to if she took time off for antenatal care.


· Find out the general context:  how many people were made redundant; the selection pool;  of those who were retained and those who were selected, their sex, number of children under 15, pregnancy and maternity status;  the selection criteria;  the reason given to the worker for selecting her.


· If the worker was the only person made redundant, consider whether it is a genuine redundancy or a sham.  Find out:  the employer’s reason for needing the redundancy;  how soon it occurred after the worker became pregnant;  the reason for the timing;  the reason for selecting the particular worker – whether it was obvious because it was clearly her job which needed to go;  what happened to the work which the worker had previously carried out;  whether any new employees have been taken on;  whether there are previous incidents which suggest the employer might treat people – or the particular worker - less favourably on grounds of pregnancy.


· If there have been several redundancies, the emphasis is likely to be more on whether the decision to select the worker was discriminatory, than whether there was genuinely a redundancy situation.  Useful evidence might be a combination of some of the following:


· an illogical or artificially created selection pool.


· subjective selection procedures.  This will not be enough on its own, but is helpful when combined with other factors.


· low scoring against the selection criteria without good reason: inconsistency, excessive criticism, no evidence to support the assessment.  Mere difference of opinion or even unfairness is not enough, but unexplained poor scores may suffice.  Particularly useful would be to show the worker scored less than a comparator when supporting evidence showed no difference between their performance.


· any statistical pattern which shows that pregnant employees or those on maternity leave, and possibly those with young children, have been disproportionately selected for redundancy.


· any statistical pattern which shows that pregnant employees or those on maternity leave or with young children have been treated less favourably in other respects over the previous few years (or whatever is the relevant period) – eg dismissals generally, recruitment, promotion, whether they were dismissed during pregnancy, whether they came back after maternity leave and to what post.


· any discriminatory assumptions made in the selection or application of the selection criteria, eg assumptions that married women or women with young children are less likely to be flexible in future employment, or women are less likely to need to keep their jobs than men.


· any discriminatory remarks made during the redundancy selection exercise or previously, eg when the worker first told her employer she was pregnant or when she asked for time off for ante-natal care or when she discussed maternity leave.  Such remarks can be hard to prove.  They are usually only relevant if made by a decision-maker in the redundancy selection process.


· any other evidence that the employer was unhappy that she was pregnant.


· any evidence that the worker has been treated less favourably since she became pregnant, eg she was given less high profile work than previously or than a non-pregnant colleague.  If she ever complained about this, her redundancy selection could also be victimisation (see below).  


· an unconvincing explanation by the employer as to why the worker was made redundant.


· the employer has departed from a selection procedure which is set out in written policies without any good reason.

· As with all discrimination cases, the tribunal can also take into account:


· failure to answer a sex discrimination questionnaire.


· failure to comply with a relevant part of the EOC Code of Practice.


Some illustrations of the type of evidence which may persuade a tribunal that a redundancy dismissal is due to pregnancy are set out below.

Redundancy dismissal while on maternity leave

Redundancy dismissal of women on maternity leave seems to be common.  Similar evidence will be necessary as to that listed above for pregnancy redundancies. Also find out:
· Who has been doing the woman’s work while she was on leave.  Who will be doing it in the future?


· What has happened to any colleagues on maternity leave at the same time.


· Whether she has been consulted.  If not, were her colleagues at work consulted?

Failure to consult women while they are on maternity leave can be an act of discrimination in itself as well as evidence indicating that a subsequent dismissal is discrimination.
It is unlikely that an employer can force a woman on maternity leave to come in to work to be consulted, but the woman should certainly be invited rather than ignored.  If invited, it is advisable for her to attend if possible.  If she is still within the compulsory maternity leave period (generally 2 weeks from birth), she should be entitled to defer consultation without any detriment.  After that, it should be a question of making arrangements which are possible for her taking into account the date of birth and her health.  It is hard to say at what point it would be discriminatory for the employer not to adjustment the timing and location of consultation in the light of a recent birth.  It will depend on all the circumstances.
If a suitable vacancy arises and is not offered to the worker, whether she can prove this is discrimination will depend on who got offered the vacancy and the employer’s reasons.  Under the Employment Rights Act 1996, if she is made redundant during her maternity leave when there is a suitable available vacancy which she is not offered, her dismissal will be automatically unfair.

Indirect discrimination – flexible working requirements 

Following maternity leave, many women want to work part-time or hours suitable to child-care.  If a woman is made redundant or not offered alternative employment for these reasons, it may well be indirect sex discrimination if not justified.  For detail on this, see the previous section on ‘Sex discrimination and redundancy’ at p13.

Some cases illustrating evidence necessary to prove pregnancy or maternity discrimination in redundancy

	Martin v Lake House Estate Ltd   
From 1997, Ms Martin worked for a company which operated for the benefit of the Sumner family, Mr Sumner being the pop star ‘Sting’. She worked as a chef in their main residence.  In 2000 she was promoted to head chef and in 2001, a permanent sous chef, Ms Jacques, was appointed.  In August 2004, Ms Martin informed her employer that she was pregnant.  Her employer was unsympathetic to certain health problems caused by her pregnancy.

   While Ms Martin was on maternity leave, her employer sent her 8 tulips for her 40th birthday.  This contrasted with previously lavish presents including jewellery.  On her two visits to the house with her baby, Mrs Sumner commented that mothers should be at home with their children and not working.
   On 1st March 2006, her employer wrote to Ms Martin saying that as a result of the Sumners spending more time in London, either she or Ms Jaques would have to be made redundant.  Ms Martin’s return to work was deferred until 18th April when she was just presented with a ‘redundancy assessment’ in which she had scored 21 out of 27 over 6 categories.  Ms Jaques scored 23, so Ms Martin was dismissed for redundancy.
   The tribunal upheld Ms Martin’s claims for unfair dismissal, automatic unfair dismissal on grounds of pregnancy and sex discrimination.  The whole redundancy selection was a sham.  Many of the criteria were irrelevant to the job, incapable of objective assessment or assessed unfairly as between the two women.  The tribunal took into account Mrs Sumner’s attitude towards Ms Martin during and after her pregnancy.  Even before the redundancy was announced her attempts to return to work had been frustrated, which was consistent with a decision already having been made to prevent her returning.



	Ingram v Spring Technology Staffing Services Ltd 
Ms Ingram started work for an IT recruitment company as data services co-ordinator in 2001.  In June 2005, she moved into a new role with greater responsibilities.  Her role covered the North of the country and a colleague, Ms Monkhouse, carried out a virtually identical role for the south, although they both retained their previous job titles.  In August 2005, Ms Ingram informed her employer that she was pregnant.  In December 2005, Ms Ingram was told that she was redundant because, due to the introduction of a new software package, the data services team was no longer required.  The team at that time only comprised Ms Ingram and one other employee, so no wider selection pool was chosen.
  During the consultation period, Ms Ingram asked whether she could work part-time in the finance department, but she was told the post was full-time.  Her enquiry about working part-time as operations support-coordinator was not even answered.

  The tribunal upheld Ms Ingram’s claims for sex discrimination and automatic unfair dismissal on grounds of pregnancy.  It also found indirect sex discrimination in the unjustifiable restriction of possible alternative jobs to full-timers.  The tribunal took into account of the fact that:
· Ms Ingram was dismissed within a few months of her announcing her pregnancy.
· The culture of the organisation was not supportive of women with childcare responsibilities or who wanted to work part-time.

· Prior to her pregnancy, Ms Ingram was regarded as a multi-skilled high-flyer, yet when a redundancy situation arose, the company made very little effort to retain her.

· Her colleague doing the same job in the South of England was not even considered for redundancy.

· Ms Ingram was selected on the basis of the role to which she had been appointed in 2001, despite the fact that it had started to expand since 2003.



Race discrimination and redundancy 

Direct discrimination 

The law: RRA 1976, s1(1)(a) 
It is direct discrimination for employers on racial grounds to treat a worker less favourably than they treat or would treat others.

This means treating the worker less favourably because of his/her race, colour, nationality, national origin or ethnic origin.

Although the RRA refers to ‘less favourable’ treatment, it is useful to look for ‘different’ treatment.

Direct discrimination concerns comparative treatment. This means comparing the way the worker is treated with the way the employer has treated or would have treated someone of a different racial group.  This person is called ‘the comparator’.  The comparator may be a real person or a hypothetical person.  S/he needs to be similar to the worker in all relevant circumstances.  Otherwise the employer would say, ‘I treated the comparator differently because s/he was in a different job or because the circumstances affecting him/her were completely different.’

The ‘but for’ test is often very helpful.  Ask yourself in any situation where race discrimination is a possibility, eg on grounds of colour –

‘But for the fact that the worker is black, would the employer have treated him/her that way, eg selected him/her for redundancy?’


or, put more simply,


‘If the worker was white, would the employer have treated him/her that way, eg selected him/her for redundancy?’


disability-related discrimination also covers less favourable treatment on grounds of someone else’s race, eg a white worker is made redundant because her boyfriend is black.

Examples of direct race discrimination related to redundancy
Pretext of redundancy:  The employer dismisses a black worker on the pretext of redundancy but a few weeks later, the employer recruits a new white worker to replace the dismissed worker.

Redundancy selection – overt discrimination:  The employer has to reduce the number of staff by 10%.  It is a predominantly British workforce, so the employer chooses the East European workers for redundancy because they do not seem to ‘fit in’.

Redundancy selection – stereotyped assumptions:  The employer has to choose between two equally competent employees for redundancy, one British, one Polish.  The employer decides to make the Polish employee redundant because he assumes that she will be going back to Poland at some stage anyway.

Alternative employment:  An alternative vacancy arises which would be suitable for all those at risk of redundancy.  The vacancy is offered to a white employee rather than a black employee on racial grounds.
Redundancy payments: The employer offers an African worker a less favourable redundancy package than that offered to his white British colleagues.
Evidence to prove direct discrimination in the redundancy context 
· Find out:  how many people were made redundant;  the selection pool;  the race (colour / nationality etc as relevant) of those who were retained and those who were selected;  the selection criteria;  the reason given to the worker for selecting him/her.


· If the worker was the only person made redundant, consider whether it is a genuine redundancy or a sham.  Find out:  the employer’s reason for needing the redundancy;  the reason for the timing;  the reason for selecting the particular worker – whether it was obvious because it was clearly his/her job which needed to go;  what happened to the work which the worker had previously carried out;  whether any new employees have been taken on;  whether there are previous incidents which suggest the employer might treat people – or the particular worker - less favourably on grounds of race.


· If there have been several redundancies, the emphasis is likely to be more on whether the decision to select the worker was discriminatory, than whether there was genuinely a redundancy situation.  Useful evidence might be a combination of some of the following:


· inconsistency, excessive criticism, no evidence to support the assessment.  Mere difference of opinion or even unfairness is not enough, but unexplained poor scores may suffice.  Particularly useful would be to show the worker scored less than a comparator when supporting evidence showed no difference between their performance.


· any statistical pattern which shows that employees of a certain race (eg colour / nationality) have been disproportionately selected for redundancy.


· any statistical pattern which shows that employees of a certain race have been treated less favourably in other respects over the previous few years (or whatever is the relevant period) – eg dismissals generally, recruitment, promotion.


· any discriminatory assumptions made in the selection or application of the selection criteria, eg assumptions that non-British workers will not remain long in employment.


· any racist remarks made during the redundancy selection exercise or previously.  Such remarks can be hard to prove.  They are usually only relevant if made by a decision-maker in the redundancy selection process.


· any evidence that the worker has been treated less favourably on grounds of race in the past, eg s/he was given less high profile work than a colleague of a different racial group.  If s/he ever complained about this, his/her redundancy selection could also be victimisation (see below).  Previous incidents of discrimination may only be helpful if they are easy to prove and if carried out by managers who had input into the redundancy selection decision.


· an unconvincing explanation by the employer as to why the worker was made redundant.


· the employer has departed from a selection procedure which is set out in written policies without any good reason.

· As with all race discrimination cases, the tribunal can also take into account:


· failure to answer a discrimination questionnaire (see p85).


· failure to comply with a relevant part of the CRE Code of Practice on Racial Equality in Employment.  The Code is on the EHRC website at www.equalityhumanrights.com/Documents/Race/Employment/Code%20of%20practice%20on%20racial%20equality%20in%20employment.pdf 

Direct discrimination and the burden of proof: RRA 1976, s54A 
The rules regarding the burden of proof in direct discrimination cases were set out in Igen Ltd v Wong [2005] IRLR 258, CA (a sex discrimination case).  There are two stages:


(3) The claimant must prove facts from which the tribunal could conclude, in the absence of any adequate explanation from the employer, that the employer had discriminated against the claimant on racial grounds.

(4) The employer must prove s/he did not commit that discrimination.

In other words, if there are sufficient facts to suggest there could be discrimination, it is for the employer to disprove it.
The real question is, what level of evidence is necessary to satisfy stage 1 and ‘reverse’ or ‘shift’ the burden of proof?

It is probably not enough to reverse the burden of proof if, eg, there are two employees in the selection pool, one of British national origin, one not of British national origin, and the latter is selected.  However, it might be enough if, in addition:

· the employee of non-British national origin had longer service and a better work record

· the employee of non-British national origin earned more money for the company

In Network Rail Infrastructure Ltd v Griffiths-Henry [2006] IRLR 865, EAT, it was sufficient to shift the burden of proof where a black woman was not selected for one of five posts following a reorganisation in circumstances where all the successful candidates were white men with whom she was equally qualified. It might have been different if a number of equally qualified white candidates had also been rejected.
The shifting burden of proof set out in section 54A only applies where discrimination is on grounds of race or national or ethnic origin. This omits the other two categories protected by the RRA, ie colour and nationality.  This was because section 54A was introduced to implement the European Race Discrimination Directive, which did not explicitly refer to ‘colour’.  Two conflicting EAT cases have considered this omission in the context of the burden of proof. Most recently, Abbey National plc & others v Chagger  UKEAT/0606/07states that the Directive clearly applies to colour discrimination and the Race Relations Act should be interpreted accordingly.  This would mean that the burden of proof should shift under s54A even if the claim is only for colour discrimination. Nevertheless, until the position is further clarified, workers claiming discrimination on grounds of colour or nationality should, where possible, claim in the alternative on grounds of race or ethnic or national origins (as appropriate). 
Where section 54A does not apply, the position is as in the older case of King v Great Britain-China Centre [1991] IRLR 513, CA.  Basically, once stage one is proved, if the employer fails to provide an adequate explanation the tribunal may (as opposed to must) find unlawful discrimination.
The argument regarding when the burden of proof shifts can get technical.  If you are representing at the tribunal hearing, you will need to get on top of it.  But if you are a generalist adviser, don’t worry if you find this confusing.  The most important thing is that you understand from the rest of this guide what kind of evidence might indicate discrimination, when to explore the matter further, and the importance of establishing and testing the employer’s explanation.  

Indirect discrimination 

The law: RRA 1976, s1(1A) 
In summary, it is indirect discrimination where an employer

· applies or would apply a provision, criterion or practice 

· which puts a worker of a certain race or ethnic or national origin at a particular disadvantage

· and which puts or would put other people of that race or ethnic or national origin at a particular disadvantage when compared with others.


It is not necessary that everyone of that race or ethnic or national origin is adversely affected by the provision, criterion or practice in question.  But the worker must prove that people of that race or ethnic or national origin tend to be disadvantaged more than others. (See below, under ‘evidence to prove indirect discrimination in a tribunal’ for further comments on this.)

The defence:  It is not unlawful if the employer can justify applying the provision, criterion or practice by showing it is a proportionate means of achieving a legitimate aim.

This means the employer has to show:

· s/he is trying to achieve an aim which is legitimate

· the means s/he is using of achieving that aim is proportionate.

The case law says that the principle of proportionality requires an objective balance to be struck between the discriminatory effect of the measure and the needs of the undertaking. The more serious the disparate adverse impact, the more cogent must be the justification. The tribunal must weigh the employer’s reasonable needs against the discriminatory effect on the employee and make its own assessment as to whether it believes the provision, criterion or practice was justified.
Bearing mind that the provision, criterion or practice puts people of a certain race or ethnic or national group at a particular disadvantage, the employer needs very good reasons. It is unlikely to be ‘proportionate’ if there is a less discriminatory way of achieving the same end.

RRA s1(1)(b): There is a slightly different definition of indirect discrimination, which applies where indirect discrimination is related to nationality or colour. However, there is an argument that ‘colour’ discrimination falls with ‘race’ discrimination, so that s1(1A) would apply (see p32 above, under burden of proof).

Under s1(1)(b), it is indirect discrimination where an employer

· applies a requirement or condition

· with which the worker cannot comply

· and with which the proportion of those of the worker’s colour or nationality who can comply is considerably smaller than the proportion of those not of that colour of nationality who can comply.

The employer can defend the claim by justifying the requirement or condition.

The key differences between the two definitions in a redundancy context are:

· only requirements or conditions are covered, not preferences or general practices.  Also it must be shown that the worker ‘cannot comply’ rather than simply be ‘put at a disadvantage’. So it may not be possible to challenge a single discriminatory criterion where multiple selection criteria have been used, because no single criterion acted as an absolute requirement or bar.  However, a single criterion could be challenged if in reality it was operated as a bar.  

· to prove discriminatory effect on others of the worker’s racial group, a statistical comparison is required. Under s1(1A), the evidence of group disadvantage need not be so precise. See below, under ‘evidence to prove discrimination in a tribunal’ for further comments on this.

Examples of indirect race discrimination in redundancy 


(1)  selection criteria (unless justified)
Fixed-term contract workers:  Employers often choose this group first for redundancy as it seems fair and employers (often mistakenly) believe they have no employment rights.  In many workplaces, black and/or non-British workers are disproportionately employed on short contracts.  It is not necessarily justifiable to select these workers first.  Often they have been employed for many years on successive contracts doing just the same work as permanent employees.

Last in First out (LIFO):  This traditional but sometimes controversial criterion often disadvantages black and minority ethnic workers (as well as other discriminated against groups).  BME workers may have shorter service because they have been discriminated against in the past, both in finding and holding jobs. Workers of non-British nationality or national origin may only come recently to Britain.  LIFO is unlikely to be justifiable if used as the sole selection criterion, but it is very well-established and has certain merits. A tribunal may find it acceptable as one of several selection criteria, even if trade unions and others do not think it is good practice.  (See Rolls Royce case in the context of age discrimination, p70, although the less stringent justification requirements under reg 32 of the Age Regs does not apply to sex discrimination.)
Experience:  For the same reasons that black or non-British workers may have acquired lesser service with the current employer, they may also have built up less experience.  This will require research, because it is not necessarily the case and might depend on the job.
Customer complaints:  Unfortunately evidence indicates that racial discrimination among the general public is still widespread.  There is a danger that the level of customer complaints against black or non-British staff will be high purely as a result of discrimination.  If there is a noticeably higher proportion of complaints against employees of a particular racial group than others, it may be indirect discrimination to rely on this as a redundancy selection criterion. 
Poor appraisals:  In some workplaces, black or non-British employees receive worse appraisals than their colleagues to a noticeable extent. Although on its face, appraisals seem a fair selection criterion, if the statistics show a significant disparity, there is a possibility that there has been undetected direct discrimination in the conduct of appraisals.  It is a subtle argument for tribunals and would be best backed up by other evidence of a discriminatory environment.
Conduct records:  Similar comments apply as with poor appraisals. 
See also the general list of redundancy selection criteria and comments at p76.
     (2)  Alternative employment: A black or non-British worker may not be offered available alternative employment because s/he does not have a particular type of qualifications or experience. If the relevant type of qualifications or experience is less likely to be held by black or non-British workers, this may be indirect race discrimination, unless justifiable.
(3)  Redundancy payments 

Calculation: Contractual redundancy payments may be calculated by reference to length of service.  This disadvantages workers who are likely to have shorter service than others, eg non-British nationals or those of non-British national origin or even – because of past discrimination - black British workers.  However, it may be justifiable, especially as the statutory redundancy scheme is calculated in part on the basis of length of service.


Eligibility for the package:  Excluding fixed-term contracts workers from redundancy packages, whether voluntary or only for those compulsorily selected for redundancy, could be indirect discrimination if these were disproportionately black or minority ethnic workers.

Evidence to prove indirect race discrimination in the tribunal

It can be difficult to prove indirect discrimination in a tribunal case because of the precise nature of evidence which is often required. The worker needs to prove:

· the nature of the provision, criterion or practice which puts him/her at a disadvantage

· the nature of the disadvantage to him/her personally

· that there is group disadvantage

Proving group disadvantage:  there have been very few reported cases using the s1(1A) definition of indirect race discrimination. Under s1(1)(b), it is necessary to prove that those of a certain nationality or colour are statistically disadvantaged by particular requirements, but the evidence under s1(1A) need not be so precise. What is unclear is how many people of the relevant racial group need to be shown to be at a disadvantage? The issue was dealt with by the Employment Appeal Tribunal in a case of indirect religious discrimination (Eweida v British Airways PLC – see p59).
Can the employer justify the requirement: once the worker has proved there is a provision, criterion or practice which disadvantages him/her and puts people of a certain racial group generally at a particular disadvantage, the burden of proof is on the employer to justify it.  It does not make selection criteria justifiable simply because the employer consulted with the trade union (if any) and agreed the criteria, but it may make it harder to challenge.
Victimisation

The law: RRA 1976, s2 
This is where the worker is treated less favourably because s/he has alleged race discrimination. The definition is set out more fully on p10.

For example, a black employee complains to his manager that he has not been promoted because of his colour.  As a result, his manager starts giving him less interesting and lower status work.  When redundancies become necessary, the employee is one of those selected, even though he should have scored well on the selection criteria.

Evidence to prove victimisation 

You need to prove:

1.   The worker has done the protected act, ie has raised the issue of race discrimination in one way or another.  This is easy if the worker has brought a discrimination case in the tribunal, but can be difficult if the worker only made a verbal complaint.

If the complaint was verbal, ask the worker 

· exactly what s/he said. It is important that the worker said something which indicated the complaint was about race discrimination rather than merely about unfairness.

· to whom did s/he make the complaint?

· how did the person react – at the time and subsequently?

· when was the complaint made?

· were there any witnesses? 

If the complaint was put in writing:

· get a copy

· check whether it explicitly raises the issue of race discrimination or simply talks about unfairness.  Workers often avoid or fudge the issue of race discrimination, because they recognise that it is controversial.

2.   The employer has treated the worker less favourably as a result.  Helpful evidence may be:

· the employer was upset when the worker did the protected act.


· not much time has elapsed between the protected act and the consequent victimisation.  If a great deal of time has passed between the original complaint and, eg, the worker’s redundancy, is there evidence of smaller acts of less favourable treatment in the interim?


· the worker has been treated differently before and after doing the protected act in similar circumstances.

For example, before he brought a grievance about race discrimination, the worker’s manager used to offer him a lot of overtime. Now he no longer does so. Soon afterwards, the manager says there is not enough work to go around and makes the worker redundant.


· the employer treats other workers, who have not complained about discrimination, better than the worker in similar circumstances.

For example, since the worker complained about race discrimination, her manager has disciplined her if she arrives even 5 minutes late.  The worker’s colleagues also arrive 5 minutes late, but nothing is said. Moreover, when a redundancy situation arises, the worker scores badly on the criterion of time-keeping.

Disability discrimination and redundancy 
Is the worker disabled? 
The DDA 1995 has a very precise definition of the kind of disability which it covers.  Far more people can claim protection under the Act than you might expect.  On the other hand, it can sometimes be difficult to prove disability in cases which should be obvious.  For detail on how to prove a worker is disabled, see Proving disability and reasonable adjustments: a worker’s guide to evidence under the DDA.  This guide is available for downloading on the EHRC website.
Failure to make reasonable adjustments

The law:  DDA 1995, s4A 
Where a provision, criterion or practice applied by the employer or any physical feature of the premises puts the disabled worker at a substantial disadvantage in comparison with non-disabled people, it is the duty of the employer to make reasonable adjustments to prevent the disadvantage.
The DDA lists possible adjustments at s18B(2):

(a) making adjustments to premises;                             

(b) allocating some of the disabled person's duties to another person;

(c) transferring him to fill an existing vacancy;

(d) altering his hours of working or training;

(e) assigning him to a different place of work or training;

(f) allowing him to be absent during working or training hours for rehabilitation, assessment or treatment;

(g) giving, or arranging for, training or mentoring (whether for the disabled person or any other person);

(h) acquiring or modifying equipment;

(i) modifying instructions or reference manuals;

(j) modifying procedures for testing or assessment;

(k) providing a reader or interpreter;

(l) providing supervision or other support.

In deciding whether it is reasonable for employers to make adjustments, the tribunal will consider factors such as the effectiveness of the adjustment; the practicality of making it; the size of the employer and its resources; the cost of the adjustment and the availability of financial assistance, eg Access to Work.  

The duty on employers is very strong.  They must take positive action and treat the disabled person more favourably than others where necessary to remove the disadvantage.

The House of Lords in the key case of Archibald v Fife Council said:
“The DDA does not regard the differences between disabled people and others as irrelevant. It does not expect each to be treated in the same way. The duty to make adjustments may require the employer to treat a disabled person more favourably to remove the disadvantage which is attributable to the disability. This necessarily entails a measure of positive discrimination.”

For further detail on reasonable adjustments, see Proving disability and reasonable adjustments: a worker’s guide to evidence under the DDA.  This guide is available for downloading on the EHRC website.
Reasonable adjustments in redundancy cases 
The duty to make reasonable adjustments has always been at the heart of the DDA 1995.  It is even more important now, following the disastrous case of L B Lewisham v Malcolm, which effectively removed the old definition of disability-related discrimination.  In most employment cases, the discriminatory aspect of the employer’s actions can be expressed as a failure to make reasonable adjustments.

In the redundancy context, some examples are:

· The worker is selected for redundancy because, due to her disability, s/he scores less than her colleagues under certain redundancy selection criteria, ie attendance record and willingness to work overtime.  The employer should have made reasonable adjustments to the redundancy selection criteria by disregarding disability-related absences, and by removing the overtime working criterion or substituting a criterion which does not put the worker at a disadvantage due to her disability.


· The worker is made redundant because, on a merger of several departments, staff will be expected to multi-task.  Due to his disability, there are certain of the new tasks which the worker cannot do.  It may be a reasonable adjustment to allow the worker to carry out his previous job or concentrate on those tasks which he is able to carry out.  Alternatively, he may be able to carry out some of the new tasks with appropriate adjustments.


· The worker is not offered an alternative vacancy by way of redeployment because, due to her disability, she cannot carry out the job.  However, with reasonable adjustments such as training and special equipment, she would be able to do the new job perfectly well.


· An employer fails to consult with a disabled worker because she is on sick leave.  The employer should have offered to visit the employee or to speak on the phone or defer the selection exercise for a short period (but it is hard to argue that the process should be deferred for very long).

In each case, the tribunal would decide whether it would be reasonable for the employer to have made the adjustments in question.

Direct discrimination

The law:  DDA 1995, s3A(5)  
It is direct discrimination for employers to treat a disabled person less favourably on the ground of his/her disability than they treat or would treat a person not having that particular disability.

Although the DDA refers to ‘less favourable’ treatment , it is useful to look for ‘different’ treatment.

Direct discrimination concerns comparative treatment. This means comparing the way the worker is treated with the way the employer has treated or would have treated someone without the worker’s disability.  This person is called ‘the comparator’.  The comparator may be a real person or a hypothetical person.  S/he needs to be similar to the worker in all relevant circumstances.  Otherwise the employer would say, ‘I treated the comparator differently because s/he was in a different job or because the circumstances affecting him/her were completely different.’


The ‘but for’ test is often very helpful.  Ask yourself in any situation where direct disability discrimination is a possibility –


‘But for the fact that the worker had the particular disability, would the employer have treated her that way, eg selected her for redundancy?’


or, put more simply,


‘If the worker did not have that disability or had no disability, would the employer have treated him that way, eg selected him for redundancy?’


Examples of direct disability discrimination related to redundancy
Pretext of redundancy:  The employer dismisses a disabled on the pretext of redundancy but a few weeks later, the employer recruits someone new to replace the dismissed worker.

Redundancy selection – overt discrimination:  The employer selects a disabled person for redundancy even though she has a better work record than colleagues who are retained.

Evidence to prove direct discrimination in the redundancy context  
Direct discrimination does appear to be the central issue in disability discrimination cases to the same extent that it is, for example, in race and sex discrimination cases.  This is because it is hard to prove the employer is dismissing the worker purely because s/he is disabled as opposed to for a reason connected with that disability, eg that s/he requires more time off or less flexible hours.  Nevertheless, there may be evidence that the worker has been targeted purely because s/he is disabled.  

Remember that for direct discrimination, you need to prove a non-disabled worker or a worker without the same disability, but with the same abilities, would not have been made redundant.  If, on the other hand, the worker is unable to do certain tasks effectively due to his/her disability and is made redundant as a result, the more appropriate case may be failure to make reasonable adjustments.

To help prove direct discrimination:
· Find out:  how many people were made redundant;  the selection pool;  the nature of any disability among those who were retained and those who were selected;  the selection criteria;  the reason given to the worker for selecting him/her.


· If the worker was the only person made redundant, consider whether it is a genuine redundancy or a sham.  Find out:  the employer’s reason for needing the redundancy;  the reason for the timing;  the reason for selecting the particular worker – whether it was obvious because it was clearly his/her job which needed to go;  what happened to the work which the worker had previously carried out;  whether any new employees have been taken on;  whether there are previous incidents which suggest the employer might treat people – or the particular worker - less favourably on grounds of disability.


· If there have been several redundancies, the emphasis is likely to be more on whether the decision to select the worker was discriminatory, than whether there was genuinely a redundancy situation.  Useful evidence might be a combination of some of the following:


· an illogical or artificially created selection pool.


· subjective selection procedures.  This will not be enough on its own, but is helpful when combined with other factors.


· low scoring against the selection criteria without good reason: inconsistency, excessive criticism, no evidence to support the assessment.  Mere difference of opinion or even unfairness is not enough, but unexplained poor scores may suffice.  Particularly useful would be to show the worker scored less than a comparator when supporting evidence showed no difference between their performance.


· any discriminatory assumptions, unfounded in fact or evidence, made by the employer in the application of the selection criteria, eg assumptions that a disabled worker will need more time off in the future or be unable to take on certain tasks.


· any discriminatory remarks made during the redundancy selection exercise or previously.  Such remarks can be hard to prove.  They are usually only relevant if made by a decision-maker in the redundancy selection process.


· any evidence that the worker has been treated less favourably on grounds of disability in the past, eg she was given less high profile work than a non-disabled colleague.  If s/he ever complained about this, his/her redundancy selection could also be victimisation (see below).  Previous incidents of discrimination may only be helpful if they are easy to prove and if carried out by managers who had input into the redundancy selection decision.


· an unconvincing explanation by the employer as to why the worker was made redundant.


· the employer has departed from a selection procedure which is set out in written policies without any good reason.

· As with all discrimination cases, the tribunal can also take into account:


· failure to answer a disability discrimination questionnaire.


· failure to comply with a relevant part of the DRC Code of Practice  on Employment and Occupation.


Direct discrimination and the burden of proof: DDA 1995, s17A(1C) 
The rules regarding the burden of proof in direct discrimination cases were set out in Igen Ltd v Wong [2005] IRLR 258, CA (a sex discrimination case).  There are two stages:


(1) The claimant must prove facts from which the tribunal could conclude, in the absence of any adequate explanation from the employer, that the employer had discriminated against the claimant on grounds of disability.

(2) The employer must prove s/he did not commit that discrimination.

In other words, if there are sufficient facts to suggest there could be discrimination, it is for the employer to disprove it.
The real question is, what level of evidence is necessary to satisfy stage 1 and ‘reverse’ or ‘shift’ the burden of proof?

It is probably not enough to reverse the burden of proof if, eg, there are two employees in the selection pool, one with a disability, one without, and the disabled employee is selected.  However, it might be enough if, in addition:

· the disabled employee had longer service and a better work record

· the disabled employee earned more money for the company

· there were five employees without a disability and one employee with a disability in the selection pool, all with similar experience, qualifications and work record, and the disabled employee was selected.
The argument regarding when the burden of proof shifts can get technical.  If you are representing at the tribunal hearing, you will need to get on top of it.  But if you are a generalist adviser, don’t worry if you find this confusing.  The most important thing is that you understand from the rest of this guide what kind of evidence might indicate discrimination, when to explore the matter further, and the importance of establishing and testing the employer’s explanation.  

Victimisation

The law: DDA 1995, s55 
This is where the worker is treated less favourably because s/he has alleged disability discrimination or complained that the employer has not made reasonable adjustments. The definition is set out more fully on p10.

For example, a disabled employee complains to her manager that she is paid less than colleagues who are not disabled.  As a result, her manager starts giving her less interesting and lower status work.  When redundancies become necessary, she is amongst those selected, even though she should have done well on the selection criteria.

Evidence to prove victimisation 

You need to prove:

1.   The worker has done the protected act, ie has raised the issue of disability discrimination in one way or another.  This is easy if the worker has brought a discrimination case in the tribunal, but can be difficult if the worker only made a verbal complaint.

If the complaint was verbal, ask the worker 

· exactly what s/he said. It is important that the worker said something which indicated the complaint was about disability discrimination rather than merely about unfairness.

· to whom did s/he make the complaint?

· how did the person react – at the time and subsequently?

· when was the complaint made?

· were there any witnesses? 

If the complaint was put in writing:

· get a copy

· check whether it explicitly raises the issue of disability discrimination or reasonable adjustments or simply talks about unfairness.  Workers often avoid or fudge the issue of discrimination, because they recognise that it is controversial.

2.   The employer has treated the worker less favourably as a result.  Helpful evidence may be:

· the employer was upset when the worker did the protected act.


· not much time has elapsed between the protected act and the consequent victimisation.  If a great deal of time has passed between the original complaint and, eg, the worker’s redundancy, is there evidence of smaller acts of less favourable treatment in the interim?


· the worker has been treated differently before and after doing the protected act in similar circumstances.

For example, before she brought a grievance about disability discrimination, the worker’s manager used to offer her a lot of overtime. Now she no longer does so. Soon afterwards, the manager says there is not enough work to go around and makes the worker redundant.


· the employer treats other workers, who have not complained about discrimination, better than the worker in similar circumstances.

For example, since the worker complained about disability discrimination, her manager has disciplined her if she arrives even 5 minutes late.  The worker’s colleagues also arrive 5 minutes late, but nothing is said. Moreover, when a redundancy situation arises, the worker scores badly on the criterion of time-keeping.

Sexual orientation discrimination and redundancy 

Direct discrimination 

The law: SO Regs 2003, reg 3(1)(a) 
It is direct discrimination for employers to treat a worker on grounds of sexual orientation less favourably than they treat or would others.

This includes:

· the worker’s own sexual orientation

· the sexual orientation of anyone else

· the wrongly perceived sexual orientation of the worker

Although the Regulations refer to ‘less favourable’ treatment, it is useful to look for ‘different’ treatment.

Direct discrimination concerns comparative treatment. This means comparing the way the worker is treated with the way the employer has treated or would have treated someone of a different sexual orientation.  This person is called ‘the comparator’.  The comparator may be a real person or a hypothetical person.  S/he needs to be similar to the worker in all relevant circumstances.  Otherwise the employer would say, ‘I treated the comparator differently because s/he was in a different job or because the circumstances affecting him/her were completely different.’


The ‘but for’ test is often very helpful.  Ask yourself in any situation where religious discrimination is a possibility –


‘But for the fact that the worker is of the particular sexual orientation, would the employer have treated her that way, eg selected her for redundancy?’


or, put more simply,


‘If the worker was not of that sexual orientation, would the employer have treated him that way, eg selected him for redundancy?’


Examples of direct sexual orientation discrimination related to redundancy
Pretext of redundancy:  The employer dismisses a gay worker on the pretext of redundancy but a few weeks later, the employer recruits someone new to replace the dismissed worker.

Redundancy selection:  The employer needs to make redundancies.  A lesbian worker is one of those selected although she should have done well on the selection criteria.

Alternative employment:  An alternative vacancy arises which would be suitable for all those at risk of redundancy.  The vacancy is not offered to a particular worker because he has gay friends.

Redundancy payments: The employer offers a worker who s/he wrongly perceives to be gay a less favourable redundancy package than that offered to others.
Evidence to prove direct discrimination in the redundancy context 
· Evidence required to prove direct discrimination on grounds of sexual orientation may differ in some ways to that needed to prove direct discrimination on other grounds.  This is because it may not be clear whether the discriminator is aware of the worker’s sexual orientation, or because the case may be based on the discriminator’s perception of the worker’s sexual orientation, whether or not that is correct.  You need to find out whether the worker was generally known to be gay or at least so known by the relevant managers, or whether any comments were made indicating s/he was perceived (wrongly or rightly) to be gay.


· The sexual orientation – or perceived sexual orientation – of any comparator may also have been unclear. The key point would be that the employer perceived the comparator’s sexual orientation to be different to that of the worker.


· Find out:  how many people were made redundant;  the selection pool;  who was retained and who was selected, and whether any of those were known to be gay;  the selection criteria;  the reason given to the worker for selecting him/her;  the general workplace culture regarding gay staff.


· If the worker was the only person made redundant, consider whether it is a genuine redundancy or a sham.  Find out:  the employer’s reason for needing the redundancy;  the reason for the timing;  the reason for selecting the particular worker – whether it was obvious because it was clearly his/her job which needed to go;  what happened to the work which the worker had previously carried out;  whether any new employees have been taken on;  whether there are previous incidents which suggest the employer might treat people – or the particular worker - less favourably on grounds of sexual orientation.


· If there have been several redundancies, the emphasis is likely to be more on whether the decision to select the worker was discriminatory, than whether there was genuinely a redundancy situation.  Useful evidence might be a combination of some of the following:


· an illogical or artificially created selection pool.


· subjective selection procedures.  This will not be enough on its own, but is helpful when combined with other factors.


· low scoring against the selection criteria without good reason: inconsistency, excessive criticism, no evidence to support the assessment.  Mere difference of opinion or even unfairness is not enough, but unexplained poor scores may suffice.  Particularly useful would be to show the worker scored less than a comparator when supporting evidence showed no difference between their performance.


· any evidence which shows that gay workers have been disproportionately selected for redundancy.


· any evidence which shows that gay workers have been treated less favourably in other respects over the previous few years (or whatever is the relevant period) – eg dismissals generally, recruitment, promotion.


· any discriminatory remarks made during the redundancy selection exercise or previously.  Such remarks can be hard to prove.  They are usually only relevant if made by a decision-maker in the redundancy selection process.


· any evidence that the worker has been treated less favourably on grounds of sexual orientation in the past, eg s/he was given less high profile work than a colleague.  If s/he ever complained about this, his/her redundancy selection could also be victimisation (see below).  Previous incidents of discrimination may only be helpful if they are easy to prove and if carried out by managers who had input into the redundancy selection decision.


· an unconvincing explanation by the employer as to why the worker was made redundant.


· the employer has departed from a selection procedure which is set out in written policies without any good reason.


· As in all discrimination cases, a tribunal can also take into account failure to answer the discrimination questionnaire (see p85).


Direct discrimination and the burden of proof: SO Regs 2003, reg 29 
The rules regarding the burden of proof in direct discrimination cases were set out in Igen Ltd v Wong [2005] IRLR 258, CA (a sex discrimination case).  There are two stages:


(1) The claimant must prove facts from which the tribunal could conclude, in the absence of any adequate explanation from the employer, that the employer had discriminated against the claimant on grounds of sexual orientation.

(2) The employer must prove s/he did not commit that discrimination.

In other words, if there are sufficient facts to suggest there could be discrimination, it is for the employer to disprove it.
The real question is, what level of evidence is necessary to satisfy stage 1 and ‘reverse’ or ‘shift’ the burden of proof?

It is probably not enough to reverse the burden of proof if, eg, there are two employees in the selection pool, one gay, one heterosexual, and the gay employee is selected.  However, it might be enough if, in addition:

· the gay employee had longer service and a better work record

· the gay employee earned more money for the company

· there were five heterosexual employees and one gay employee in the selection pool, all with similar experience, qualifications and work record, and the gay employee was selected.
The argument regarding when the burden of proof shifts can get technical.  If you are representing at the tribunal hearing, you will need to get on top of it.  But if you are a generalist adviser, don’t worry if you find this confusing.  The most important thing is that you understand from the rest of this guide what kind of evidence might indicate discrimination, when to explore the matter further, and the importance of establishing and testing the employer’s explanation.  

Indirect discrimination 

The law: SO Regs 2003, reg 3(1)(b)
It is indirect discrimination where an employer

· applies a provision, criterion or practice to a worker of a certain sexual orientation, which would equally be applied to others

· which puts or would put persons of the same sexual orientation at a particular disadvantage when compared with others

· and which puts the  worker at that disadvantage.

It is not necessary that everyone of the worker’s sexual orientation is adversely affected by the provision, criterion or practice in question.  But the worker must prove that those of that sexual orientation tend to be disadvantaged more than others. (See below, under ‘evidence to prove indirect discrimination in a tribunal’ for further comments on this.)

The defence:  It is not unlawful if the employer can justify applying the provision, criterion or practice by showing it is a proportionate means of achieving a legitimate aim.

This means the employer has to show:

· s/he is trying to achieve an aim which is legitimate

· the means s/he is using of achieving that aim is proportionate.

Bearing mind that the provision, criterion or practice puts people of a certain sexual orientation at a particular disadvantage, the employer needs very good reasons. It is unlikely to be ‘proportionate’ if there is a less discriminatory way of achieving the same end.

Examples of indirect sexual orientation discrimination in redundancy 


(1)  selection criteria (unless justified)
There is a general list of redundancy selection criteria and comments at p76.
(2)  Alternative employment: If a heterosexual worker is offered an alternative vacancy in preference to a gay worker on the basis that the former has children to support, this is potentially indirect discrimination against gay workers.  Although many gay workers have children, statistically they are less likely to do so than heterosexual workers.


(3)  Offer or calculation of a redundancy package

Children:  If workers with children are made more generous offers, this is potentially indirect discrimination against gay workers for the reasons mentioned in the previous example.
Married workers:  Reg 25 allows the conferring of a benefit on married people or civil partners to the exclusion of others. It is also permissible to prevent or restrict access to marital status where the right to the benefit accrued or the benefit was payable in respect of periods of service prior to the Civil Partnership Act. Presumably this means that it may now be indirect discrimination to confer benefits solely on married workers to the exclusion of single workers or civil partners.

In practice, cases of indirect sexual orientation discrimination in redundancy rarely arise.  If one does occur, some of the comments regarding evidence to prove a tribunal case of indirect sex discrimination (p19) may apply.

Victimisation

The law: SO Regs 2003, reg 4 
This is where the worker is treated less favourably because s/he has alleged sexual orientation discrimination. The definition is set out more fully on p10.

For example, a lesbian employee complains to her manager about offensive comments made by her colleagues relating to her sexual orientation.  As a result, her manager takes unjustified disciplinary action against her and subsequently makes her redundant on a false pretext.
Evidence to prove victimisation 

You need to prove:

1.   The worker has done the protected act, ie has raised the issue of sexual orientation discrimination in one way or another.  This is easy if the worker has brought a discrimination case in the tribunal, but can be difficult if the worker only made a verbal complaint.

If the complaint was verbal, ask the worker 

· exactly what s/he said. It is important that the worker said something which indicated the complaint was about sexual orientation discrimination rather than merely about unfairness.

· to whom did s/he make the complaint?

· how did the person react – at the time and subsequently?

· when was the complaint made?

· were there any witnesses? 

If the complaint was put in writing:

· get a copy

· check whether it explicitly raises the issue of sexual orientation discrimination or simply talks about unfairness.  Workers often avoid or fudge the issue of sexual orientation discrimination, because they recognise that it is controversial.

2.   The employer has treated the worker less favourably as a result.  Helpful evidence may be:

· the employer was upset when the worker did the protected act.


· not much time has elapsed between the protected act and the consequent victimisation.  If a great deal of time has passed between the original complaint and, eg, the worker’s redundancy, is there evidence of smaller acts of less favourable treatment in the interim?


· the worker has been treated differently before and after doing the protected act in similar circumstances.

For example, before he brought a grievance about sexual orientation discrimination, the worker’s manager used to offer him a lot of overtime. Now he no longer does so. Soon afterwards, the manager says there is not enough work to go around and makes the worker redundant.


· the employer treats other workers, who have not complained about discrimination, better than the worker in similar circumstances.

For example, since the worker complained about sexual orientation discrimination, her manager has disciplined her if she arrives even 5 minutes late.  The worker’s colleagues also arrive 5 minutes late, but nothing is said. Moreover, when a redundancy situation arises, the worker scores badly on the criterion of time-keeping.

Religion or belief discrimination and redundancy 

Direct discrimination 

The law: RB Regs 2003, reg 3(1)(a) 
It is direct discrimination for employers to treat a worker on the ground of his/her religion or belief less favourably than they treat or would others.

It is also unlawful for employers to treat a worker less favourably on grounds of

· the religion or belief of anyone else (except the employers’)

· lack of religion or belief

· the lack of religion or belief of anyone else (except the employers’).
Although the Regulations refer to ‘less favourable’ treatment, it is useful to look for ‘different’ treatment.

Direct discrimination concerns comparative treatment. This means comparing the way the worker is treated with the way the employer has treated or would have treated someone of a different religion etc.  This person is called ‘the comparator’.  The comparator may be a real person or a hypothetical person.  S/he needs to be similar to the worker in all relevant circumstances.  Otherwise the employer would say, ‘I treated the comparator differently because s/he was in a different job or because the circumstances affecting him/her were completely different.’


The ‘but for’ test is often very helpful.  Ask yourself in any situation where religious discrimination is a possibility –


‘But for the fact that the worker is of the particular religion, would the employer have treated her that way, eg selected her for redundancy?’


or, put more simply,


‘If the worker was not of that religion, would the employer have treated him that way, eg selected him for redundancy?’


Examples of direct religious discrimination related to redundancy
Pretext of redundancy:  The employer dismisses a Muslim worker on the pretext of redundancy but a few weeks later, the employer recruits someone new, who is not Muslim, to replace the dismissed worker.

Redundancy selection – overt discrimination:  The employer has to reduce the number of staff by 10%.  It is a predominantly Muslim workforce, so the employer chooses the non-Muslim workers for redundancy because they do not seem to ‘fit in’.

Alternative employment:  An alternative vacancy arises which would be suitable for all those at risk of redundancy.  The vacancy is offered to an atheist employee rather than a Christian employee because the employer finds the Christian employee irritating.
Redundancy payments: The employer offers a Muslim worker a less favourable redundancy package than that offered to others.
Evidence to prove direct discrimination in the redundancy context 
· Find out:  how many people were made redundant;  the selection pool;  the religion of those who were retained and those who were selected;  the selection criteria;  the reason given to the worker for selecting him/her.


· If the worker was the only person made redundant, consider whether it is a genuine redundancy or a sham.  Find out:  the employer’s reason for needing the redundancy;  the reason for the timing;  the reason for selecting the particular worker – whether it was obvious because it was clearly his/her job which needed to go;  what happened to the work which the worker had previously carried out;  whether any new employees have been taken on;  whether there are previous incidents which suggest the employer might treat people – or the particular worker - less favourably on grounds of religion.


· If there have been several redundancies, the emphasis is likely to be more on whether the decision to select the worker was discriminatory, than whether there was genuinely a redundancy situation.  Useful evidence might be a combination of some of the following:


· an illogical or artificially created selection pool.


· subjective selection procedures.  This will not be enough on its own, but is helpful when combined with other factors.


· low scoring against the selection criteria without good reason: inconsistency, excessive criticism, no evidence to support the assessment.  Mere difference of opinion or even unfairness is not enough, but unexplained poor scores may suffice.  Particularly useful would be to show the worker scored less than a comparator when supporting evidence showed no difference between their performance.


· any statistical pattern which shows that employees of a certain religion have been disproportionately selected for redundancy.


· any statistical pattern which shows that employees of a certain religion have been treated less favourably in other respects over the previous few years (or whatever is the relevant period) – eg dismissals generally, recruitment, promotion.


· any discriminatory remarks made during the redundancy selection exercise or previously.  Such remarks can be hard to prove.  They are usually only relevant if made by a decision-maker in the redundancy selection process.


· any evidence that the worker has been treated less favourably on grounds of religion in the past, eg s/he was given less high profile work than a colleague of a different religion or no religion.  If s/he ever complained about this, his/her redundancy selection could also be victimisation (see below).  Previous incidents of discrimination may only be helpful if they are easy to prove and if carried out by managers who had input into the redundancy selection decision.


· an unconvincing explanation by the employer as to why the worker was made redundant.


· the employer has departed from a selection procedure which is set out in written policies without any good reason.

· As in all discrimination cases, the tribunal can also take into account failure to answer a discrimination questionnaire (see p85).

Direct discrimination and the burden of proof: RB Regs 2003, reg 29 
The rules regarding the burden of proof in direct discrimination cases were set out in Igen Ltd v Wong [2005] IRLR 258, CA (a sex discrimination case).  There are two stages:


(1) The claimant must prove facts from which the tribunal could conclude, in the absence of any adequate explanation from the employer, that the employer had discriminated against the claimant on grounds of religion.

(2) The employer must prove s/he did not commit that discrimination.

In other words, if there are sufficient facts to suggest there could be discrimination, it is for the employer to disprove it.
The real question is, what level of evidence is necessary to satisfy stage 1 and ‘reverse’ or ‘shift’ the burden of proof?

It is probably not enough to reverse the burden of proof if, eg, there are two employees in the selection pool, one Jewish, one not, and the Jewish employee is selected.  However, it might be enough if, in addition:

· the Jewish employee had longer service and a better work record

· the Jewish employee earned more money for the company

· there were five non-Jewish employees and one Jewish employee in the selection pool, all with similar experience, qualifications and work record, and the Jewish employee was selected.
The argument regarding when the burden of proof shifts can get technical.  If you are representing at the tribunal hearing, you will need to get on top of it.  But if you are a generalist adviser, don’t worry if you find this confusing.  The most important thing is that you understand from the rest of this guide what kind of evidence might indicate discrimination, when to explore the matter further, and the importance of establishing and testing the employer’s explanation.  

Indirect discrimination 

The law: RB Regs 2003, reg 3(1)(b)
It is indirect discrimination where an employer

· applies a provision, criterion or practice to a worker of a certain religion or belief, which would equally be applied to others

· which puts or would put persons of the same religion or belief at a particular disadvantage when compared with others

· and which puts the  worker at that disadvantage.

It is not necessary that everyone of the worker’s religion or belief is adversely affected by the provision, criterion or practice in question.  But the worker must prove that those of that religion or belief tend to be disadvantaged more than others. (See below, under ‘evidence to prove indirect discrimination in a tribunal’ for further comments on this.)

Indirect discrimination also applies to rules which particularly disadvantage those without any religion or belief.

The defence:  It is not unlawful if the employer can justify applying the provision, criterion or practice by showing it is a proportionate means of achieving a legitimate aim.

This means the employer has to show:

· s/he is trying to achieve an aim which is legitimate

· the means s/he is using of achieving that aim is proportionate.

The case law says that the principle of proportionality requires an objective balance to be struck between the discriminatory effect of the measure and the needs of the undertaking. The more serious the disparate adverse impact, the more cogent must be the justification. The tribunal must weigh the employer’s reasonable needs against the discriminatory effect on the employee and make its own assessment as to whether it believes the provision, criterion or practice was justified.
Bearing mind that the provision, criterion or practice puts people of a certain religion or belief at a particular disadvantage, the employer needs very good reasons. It is unlikely to be ‘proportionate’ if there is a less discriminatory way of achieving the same end.

Examples of indirect religious discrimination in redundancy 


(1)  selection criteria (unless justified)
Flexibility over hours; ability to work shifts which clash with Sabbaths:  This criterion is may disadvantage people of certain religious groups who need time off for prayer, religious sabbaths or holidays.

See also the general list of redundancy selection criteria and comments at p76.
     (2) Alternative employment: A worker may not be offered available alternative employment because 
· s/he is unable to work a certain day of the week because of his/her religion

· s/he is offered a post which has dress requirements with which s/he cannot comply, eg a Muslim woman would not be permitted to wear a head scarf.
Evidence to prove indirect religious discrimination in the tribunal

It can be difficult to prove indirect discrimination in a tribunal case because of the precise nature of evidence which is often required.  The worker needs to prove:

· what is his/her religion or belief

· the nature of the provision, criterion or practice which puts him/her at a disadvantage

· the nature of the disadvantage to him/her personally

· that there is group disadvantage

Proving group disadvantage:  there have been very few cases using the current definition of indirect discrimination. Under the earlier definition of indirect discrimination in the SDA and RRA, it used to be necessary to prove that the disadvantaged group was statistically disadvantaged by particular practices, but the evidence under the current definition need not be so precise. What is unclear is how many people of the worker’s religion need to be shown to be at a disadvantage? The issue was dealt with by the Employment Appeal Tribunal in Eweida v British Airways PLC UKEAT/0123/08; [2009] IRLR 78.
	Ms Eweida claimed indirect discrimination against BA because she was not allowed to wear a cross over her uniform. She accepted it was not an article of faith to wear a visible cross, but nevertheless she saw it is a personal expression of her faith.  The EAT said that as long as the belief was genuinely held, it did not matter that it was not shared by others. Ms Eweida was at a disadvantage because she was not allowed to observe her belief.  However, she lost her case because she could not prove group disadvantage. She had not proved that any other Christians held similar views to hers and would be disadvantaged by being prohibited from wearing a visible cross. The EAT rejected Ms Eweida’s argument that she should only need to show one other Christian was put at a similar disadvantage.  It did not say how many Christians would need to be affected, but there must be some level of group disadvantage. It must be possible to make some general statements which would be true about a religious group, such that an employer ought reasonably to appreciate that a particular provision might have disparate adverse impact on that group




Can the employer justify the requirement: once the worker has proved there is a provision, criterion or practice which disadvantages him/her and puts others of his/her religion generally at a particular disadvantage, the burden of proof is on employer to justify it.  It does not make selection criteria justifiable simply because the employer consulted with the trade union (if any) and agreed them, but it may make it harder to challenge.
Victimisation

The law: RB Regs 2003, reg 4 
This is where the worker is treated less favourably because s/he has alleged religious discrimination. The definition is set out more fully on p10.

For example, a Muslim employee complains to his manager about offensive comments made by his colleagues relating to his religion.  As a result, his manager takes unjustified disciplinary action against him and subsequently makes him redundant on a false pretext.
Evidence to prove victimisation 

You need to prove:

1.   The worker has done the protected act, ie has raised the issue of religious discrimination in one way or another.  This is easy if the worker has brought a discrimination case in the tribunal, but can be difficult if the worker only made a verbal complaint.

If the complaint was verbal, ask the worker 

· exactly what s/he said. It is important that the worker said something which indicated the complaint was about religious discrimination rather than merely about unfairness.

· to whom did s/he make the complaint?

· how did the person react – at the time and subsequently?

· when was the complaint made?

· were there any witnesses? 

If the complaint was put in writing:

· get a copy

· check whether it explicitly raises the issue of religious discrimination or simply talks about unfairness.  Workers often avoid or fudge the issue of religious discrimination, because they recognise that it is controversial.

2.   The employer has treated the worker less favourably as a result.  Helpful evidence may be:

· the employer was upset when the worker did the protected act.


· not much time has elapsed between the protected act and the consequent victimisation.  If a great deal of time has passed between the original complaint and, eg, the worker’s redundancy, is there evidence of smaller acts of less favourable treatment in the interim?


· the worker has been treated differently before and after doing the protected act in similar circumstances.

For example, before he brought a grievance about religious discrimination, the worker’s manager used to offer him a lot of overtime. Now he no longer does so. Soon afterwards, the manager says there is not enough work to go around and makes the worker redundant.


· the employer treats other workers, who have not complained about discrimination, better than the worker in similar circumstances.

For example, since the worker complained about religious discrimination, her manager has disciplined her if she arrives even 5 minutes late.  The worker’s colleagues also arrive 5 minutes late, but nothing is said. Moreover, when a redundancy situation arises, the worker scores badly on the criterion of time-keeping.

Age discrimination and redundancy 

Direct discrimination 

The law: Age Regs 2006, reg 3(1)(a) 
It is direct discrimination for employers to treat a worker on the ground of his/her age less favourably than they treat or would others.

It is also unlawful for employers to treat a worker less favourably on grounds of his/her apparent age.

Although the Regulations refer to ‘less favourable’ treatment, it is useful to look for ‘different’ treatment.

Direct discrimination concerns comparative treatment. This means comparing the way the worker is treated with the way the employer has treated or would have treated someone younger or older.  This person is called ‘the comparator’.  The comparator may be a real person or a hypothetical person.  S/he needs to be similar to the worker in all relevant circumstances.  Otherwise the employer would say, ‘I treated the comparator differently because s/he was in a different job or because the circumstances affecting him/her were completely different.’


The ‘but for’ test is often very helpful.  Ask yourself in any situation where age discrimination is a possibility –


‘But for the fact that the worker is of the particular age, would the employer have treated him that way, eg selected him for redundancy?’


or, put more simply,


‘If the worker was younger or older, would the employer have treated him that way, eg selected him for redundancy?’

The defence:  Direct age discrimination is the only kind of direct discrimination which has a potential defence.  It is not unlawful to treat a worker less favourably on age grounds if the employer can justify the treatment by proving it is a proportionate means of achieving a legitimate aim.  This is the same wording as used for the defence to indirect discrimination under all the discrimination strands.  Although the test is the same, it will often be much harder in practice for an employer to prove the defence to direct discrimination because direct discrimination is often based on generalisations about people of a certain age instead of their individual characteristics.  Moreover, following the recent ECJ judgment in the Heyday case, it is arguable that the defence to direct discrimination must entail furthering aims of a public interest nature, eg regarding social policy objectives or employment policy.
Examples of direct age discrimination related to redundancy (unless justified)
Pretext of redundancy:  The employer dismisses a worker aged 55 on the pretext of redundancy but a few weeks later, the employer recruits someone new, aged 35, to replace the dismissed worker.

Redundancy selection – overt discrimination:  The employer has to reduce the number of staff by 10%.  It is a predominantly middle-aged workforce, so the employer chooses the young workers for redundancy because they do not seem to ‘fit in’.

Redundancy selection – overt discrimination:  The worker is selected for redundancy because she is aged 64.  Proximity to retirement age may be an acceptable justification for the employer, depending on the worker’s exact age and the usual turn-over of staff in the organisation. 

Pressing for volunteers:  An older worker is put under constant pressure to accept voluntary redundancy as she has ‘had her time’ in the job.  Note that, as well as direct discrimination, this kind of pressure can sometimes slip into harassment.

Alternative employment:  An alternative vacancy arises which would be suitable for all those at risk of redundancy.  The vacancy is offered to a younger employee rather than an older employee, because the employer thinks the former has more years of service ahead of him.
Redundancy payments: The employer offers younger workers a less favourable redundancy package than that offered to older workers.  Redundancy payments are often calculated on the basis of age (direct discrimination) and years of service (indirect discrimination – see below).  The real issue will be whether such schemes are justifiable as a proportionate means of achieving a legitimate aim.  See p73 for law and case examples on redundancy pay.
Evidence to prove direct discrimination in the redundancy context 
· The necessary evidence will differ according to whether the employer denies that the treatment was based on age, or admits that it was, but tries to prove the defence.  The following suggestions assume the employer has not admitted his/her actions were on age grounds.


· Find out:  how many people were made redundant;  the selection pool;  the age of those who were retained and those who were selected;  the selection criteria;  the reason given to the worker for selecting him/her.


· If the worker was the only person made redundant, consider whether it is a genuine redundancy or a sham.  Find out:  the employer’s reason for needing the redundancy;  the reason for the timing;  the reason for selecting the particular worker – whether it obvious was because it was clearly his/her job which needed to go;  what happened to the work which the worker had previously carried out;  whether any new employees have been taken on and their age;  whether there are previous incidents which suggest the employer might treat people – or the particular worker - less favourably on grounds of age.


· If there have been several redundancies, the emphasis is likely to be more on whether the decision to select the worker was discriminatory, than whether there was genuinely a redundancy situation.  Useful evidence might be a combination of some of the following:


· an illogical or artificially created selection pool.


· subjective selection procedures.  This will not be enough on its own, but is helpful when combined with other factors.


· low scoring against the selection criteria without good reason: inconsistency, excessive criticism, no evidence to support the assessment.  Mere difference of opinion or even unfairness is not enough, but unexplained poor scores may suffice.  Particularly useful would be to show the worker scored less than a comparator when supporting evidence showed no difference between their performance.


· any statistical pattern which shows that employees of a certain age have been disproportionately selected for redundancy.


· any statistical pattern which shows that employees of a certain age have been treated less favourably in other respects over the previous few years (or whatever is the relevant period) – eg dismissals generally, recruitment, promotion.


· any discriminatory remarks made during the redundancy selection exercise or previously.  Such remarks can be hard to prove.  They are usually only relevant if made by a decision-maker in the redundancy selection process.


· any evidence that the worker has been treated less favourably on grounds of age in the past, eg s/he was given less high profile work than a younger or older colleague.  If s/he ever complained about this, his/her redundancy selection could also be victimisation (see below).  Previous incidents of discrimination may only be helpful if they are easy to prove and if carried out by managers who had input into the redundancy selection decision.


· an unconvincing explanation by the employer as to why the worker was made redundant.


· the employer has departed from a selection procedure which is set out in written policies without any good reason.

· As in all discrimination cases, the tribunal can also take into account failure to answer a discrimination questionnaire (see p85).


· Where the employer admits decisions were made on age grounds, find out the reasons.  These are relevant to whether the employer can justify the decision by proving it is a proportionate means of achieving a legitimate aim.

Stereotypical thinking 
Watch out for any evidence of stereotypical assumptions made by the employer, consciously or unconsciously, for example:


· Older workers have exhausted their creativity.  (In fact most older workers assess creativity as remaining stable with age.)

· Older workers are less productive.  (In fact, for most kinds of work, older workers’ productivity is the same as that of younger workers.)

· It’s not worth keeping older workers because they have shorter pay-back time with the organisation.  (In fact, older workers tend to stay longer with their employers than young ones.)

· Older workers take more time off sick.  (In fact they have a lower short-term sickness rate.)

· Older workers are unadaptable and inflexible to change.  (In fact the majority of older workers assess flexibility as remaining stable with age.)

· Keeping jobs for older people takes them away from younger people.   (This is known as ‘The lump of labour fallacy.’)

· A homogeneous workforce is beneficial.  (In fact surveys show employers recognising that mixed age workforces are the most effective.)

For more details of these and other stereotypes and evidence to counter them, see How to recognise cases of age discrimination: an adviser’s toolkit (see bibliography, p112).




Direct discrimination and the burden of proof: Age Regs 2006, reg 37 
The rules regarding the burden of proof in direct discrimination cases were set out in Igen Ltd v Wong [2005] IRLR 258, CA (a sex discrimination case).  There are two stages:


(3) The claimant must prove facts from which the tribunal could conclude, in the absence of any adequate explanation from the employer, that the employer had discriminated against the claimant on grounds of age.

(4) The employer must prove s/he did not commit that discrimination.

In other words, if there are sufficient facts to suggest there could be discrimination, it is for the employer to disprove it.
The real question is, what level of evidence is necessary to satisfy stage 1 and ‘reverse’ or ‘shift’ the burden of proof?

It is probably not enough to reverse the burden of proof if, eg, there are two employees in the selection pool, one aged 52, the other aged 34, and the older employee is selected.  However, it might be enough if, in addition:

· the older employee had longer service and a better work record

· the older employee earned more money for the company

· there were five employees under 35 and one employee over 50 in the selection pool, all with similar experience, qualifications and work record, and the older employee was selected.
The argument regarding when the burden of proof shifts can get technical.  If you are representing at the tribunal hearing, you will need to get on top of it.  But if you are a generalist adviser, don’t worry if you find this confusing.  The most important thing is that you understand from the rest of this guide what kind of evidence might indicate discrimination, when to explore the matter further, and the importance of establishing and testing the employer’s explanation.  

Real cases illustrating evidence necessary to prove direct discrimination

The following cases are just at employment tribunal level and have no legal importance, but they give some examples of the type of evidence which may help prove direct age discrimination.

	Court v Dennis Publishing Ltd

Mr Court was employed as a Promotions Director from 1989 until his redundancy in 2006, aged 55.  The company publishes magazines and Mr Court had been responsible for creative solutions within Motoring Division, one of its four divisions. Only one other division (Lifestyle) had a creative solutions function.  To increase profits, the company decided to create a centralised team for selling creative solutions across all four divisions.  In September 2006, it appointed Mr Osbourn, aged 33, from outside the organisation to head the new team as Creative Solutions Director.  Mr Court was never asked whether he would be interested in the new role and was unaware of the appointment.  In October 2006, Mr Court attended a meeting to discuss new clients, but instead was told he was redundant.  At the end of the meeting, he was handed a pre-prepared letter stating he was not required to work his notice, the company could not find him alternative work and his redundancy package was £30,000.  Mr Osbourn started work on the day Mr Court’s contract terminated and Mr Court’s duties were distributed among the members of the new creative solutions team.  The employment tribunal found unfair dismissal and age discrimination.  The main reasons for finding the redundancy was due to age discrimination were as follows:

· The five employees in the Lifestyles creative solutions team were all at least 20 years younger than Mr Court (ranging in age from 21 – 31).  If there had just been one person in that team, then the difference may have been insignificant, but here the numbers made the difference striking.

· Mr Osbourn was 22 years younger than Mr Court.

· The owner of the company had written a book stating that young people were good for business because they could be underpaid for a short while.  It said it was unwise to leave senior employees in any job for too long.  ‘By the time talent is in its late 40s or early 50s, it will have become very, very expensive.’  Although the owner was not actively involved in the day-to-day running of his company and had not played an active part in the restructuring or the dismissal, the book had been read by the managers who dismissed Mr Court and infected the culture of the company.

· The notes of one of the managers prior to hearing Mr Court’s appeal referred to correcting the assumption that age was the only factor for Mr Court’s dismissal.  The tribunal thought the notes implied that age had indeed been a factor.




Retirement dismissals 

Some employers try to avoid making redundancy payments to older employees by forcing them to retire.  It is not age discrimination to require an employee (as opposed to other types of worker) to retire at or over the age of 65.  Provided the correct procedures are followed under the Employment Rights Act 1996, the dismissal is deemed to be for retirement and the employee cannot claim it is in reality for redundancy for the purposes of claiming age discrimination.  The employee can still make a claim for other types of discrimination if they apply, eg it is only the female employees who are forcibly retired at 65, not the male employees (which would be sex discrimination).  Also, an employee can still claim redundancy pay if s/he can prove her dismissal was really due to redundancy.

The lawfulness of the retirement provisions has been challenged in the well-known ‘Heyday’ case. Following the ECJ decision in The Queen on the application of The Incorporated Trustees of the National Council on Ageing (Age Concern England) v Secretary of State for Business, Enterprise and Regulatory Reform  Case C‑388/07, it is for the High Court to decide whether the exemptions are justified.

Indirect discrimination 

The law: Age Regs 2006, reg 3(1)(b)
It is indirect discrimination where an employer

· applies a provision, criterion or practice to a worker of a certain age group, which would equally be applied to others not of the same age group 

· which puts or would put persons of the same age group at a particular disadvantage when compared with others

· and which puts the  worker at that disadvantage.

It is not necessary that everyone of the worker’s age group is adversely affected by the provision, criterion or practice in question.  But the worker must prove that those of his/her age group tend to be disadvantaged more than others. (See below, under ‘evidence to prove indirect discrimination in a tribunal’ for further comments on this.)

The defence:  It is not unlawful if the employer can justify applying the provision, criterion or practice by showing it is a proportionate means of achieving a legitimate aim.

This means the employer has to show:

· s/he is trying to achieve an aim which is legitimate

· the means s/he is using of achieving that aim is proportionate.

The case law says that the principle of proportionality requires an objective balance to be struck between the discriminatory effect of the measure and the needs of the undertaking. The more serious the disparate adverse impact, the more cogent must be the justification. The tribunal must weigh the employer’s reasonable needs against the discriminatory effect on the employee and make its own assessment as to whether it believes the provision, criterion or practice was justified.
Bearing mind that the provision, criterion or practice puts people of a certain age group at a particular disadvantage, the employer needs very good reasons. It is unlikely to be ‘proportionate’ if there is a less discriminatory way of achieving the same end.

Examples of indirect age discrimination in redundancy 


(1)  selection criteria (unless justified)
Willingness to work overtime and Flexibility over hours:  Older workers may be less able to demonstrate these requirements because of lifestyle choice or caring obligations.

Removal of a tier of management:  This tends to disadvantage older workers but is likely to be justifiable as tribunals are unlikely to interfere with business decisions to reorganise.  The real issue may be whether there is age discrimination in the handling of redeployment opportunities or in the appointment of any new higher level managers from outside.
Costs savings:  Older workers are usually on higher wages.  On the other hand, they will usually be entitled to more costly redundancy pay.  Test cases for indirect sex discrimination under the Sex Discrimination Act suggest that employers may be able to use costs savings as a partial justification for some indirectly discriminatory decisions, but not if it is the sole selection criterion.  For direct age discrimination, following the ECJ judgment in Heyday, costs savings may not be a legitimate aim in any way as they do not obviously entail a public interest. 
Last in First out (LIFO):  This traditional but sometimes controversial criterion disadvantages younger workers (as well as women and other discriminated against groups).  LIFO is unlikely to be justifiable if used as the sole selection criterion, but it is very well-established and has certain merits. A tribunal may find it acceptable as one of several selection criteria, even if trade unions and others do not think it is good practice. 

In Rolls Royce PLC v UNITE the Union [2008] EWHC 2420 (QB); [2009] IRLR 49, the High Court had to decide whether giving points for each year of service in a redundancy scheme with multiple criteria amount to indirect age discrimination. It was accepted that the criterion disadvantaged younger workers, but the Court agreed with the union that it was nevertheless justifiable. The company had a legitimate aim, ie respecting the loyalty and experience of the older workforce and protecting the older employees from being put onto the job market at a time when they were particularly unlikely to find alternative employment. The Court said it might have reached a different view if length of service was the only criterion. 

In fact it may not be necessary to justify LIFO to the usual stringent test. The High Court in Rolls Royce considered redundancy selection criteria to constitute ‘benefits’ and to fall within the partial exception to age discrimination in reg 32.  Under reg 32 says it is not unlawful ‘in relation to the award of any benefit’ to put a worker at a disadvantage because his/her length of service is less than someone else’s.  The only exception is that, where the worker has more than 5 years’ service, it must reasonably appear to the employer that the use of the length of service criterion fulfils a business need of the undertaking, eg by encouraging loyalty or motivation or rewarding experience.  This is a much weaker test for justification than that usually available as a defence to direct or indirect age discrimination.

Rolls Royce has appealed and it will be important to see what the Court of Appeal decides.

For a general list of redundancy selection criteria and comments, see p76.
     (2) Alternative employment: A worker may not be offered available alternative employment because the post is reserved for newly qualified applicants.  Requirements for recent qualifications or minimal post-qualification experience tends to disadvantage older workers.

(3)  Redundancy pay:  Redundancy payments are often calculated on the basis of age (direct discrimination – see above) and years of service (indirect discrimination).  The real issue will be whether such schemes are justifiable as a proportionate means of achieving a legitimate aim.  See p73 for law and case examples on redundancy pay.
Evidence to prove indirect age discrimination in the tribunal

It can be difficult to prove indirect discrimination in a tribunal case because of the precise nature of evidence which is often required.  The worker needs to prove:

· his/her age group 

· the nature of the provision, criterion or practice which puts him/her at a disadvantage

· the nature of the disadvantage to him/her personally

· that there is group disadvantage

There is no definition of ‘age group’.  A worker aged 45 could put him/herself in the age group of 40 year olds; 35 – 55 year olds; those aged 45 and above, etc. The age group chosen should be according to what the worker is trying to prove.

Proving group disadvantage:  there have been very few cases using the current definition of indirect discrimination. Under the earlier definition of indirect discrimination in the SDA and RRA, it used to be necessary to prove that the disadvantaged group was statistically disadvantaged by particular practices, but the evidence under the current definition need not be so precise. What is unclear is how many people of the worker’s age group need to be shown to be at a disadvantage? The issue was dealt with by the Employment Appeal Tribunal in Eweida v British Airways PLC UKEAT/0123/08 (see p59).  It is less likely to be a problem in age discrimination cases.
Can the employer justify the requirement: once the worker has proved there is a provision, criterion or practice which disadvantages him/her and puts others of his/her age group at a particular disadvantage, the burden of proof is on employer to justify it.  It does not make selection criteria justifiable simply because the employer consulted with the trade union (if any) and agreed them, but it may make it harder to challenge.
Victimisation

The law: Age Regs 2006, reg 4 
This is where the worker is treated less favourably because s/he has alleged age discrimination. The definition is set out more fully on p10.

For example, an 18 year old employee complains to his manager about offensive comments made by his colleagues relating to his age.  As a result, his manager takes unjustified disciplinary action against him and subsequently makes him redundant on a false pretext.
Evidence to prove victimisation 

You need to prove:

1.   The worker has done the protected act, ie has raised the issue of age discrimination in one way or another.  This is easy if the worker has brought a discrimination case in the tribunal, but can be difficult if the worker only made a verbal complaint.

If the complaint was verbal, ask the worker 

· exactly what s/he said. It is important that the worker said something which indicated the complaint was about age discrimination rather than merely about unfairness.

· to whom did s/he make the complaint?

· how did the person react – at the time and subsequently?

· when was the complaint made?

· were there any witnesses? 

If the complaint was put in writing:

· get a copy

· check whether it explicitly raises the issue of age discrimination or simply talks about unfairness.  Workers often avoid or fudge the issue of age discrimination, because they recognise that it is controversial.

2.   The employer has treated the worker less favourably as a result.  Helpful evidence may be:

· the employer was upset when the worker did the protected act.


· not much time has elapsed between the protected act and the consequent victimisation.  If a great deal of time has passed between the original complaint and, eg, the worker’s redundancy, is there evidence of smaller acts of less favourable treatment in the interim?


· the worker has been treated differently before and after doing the protected act in similar circumstances.

For example, before she brought a grievance about age discrimination, the worker’s manager used to offer her a lot of overtime. Now he no longer does so. Soon afterwards, the manager says there is not enough work to go around and makes the worker redundant.


· the employer treats other workers, who have not complained about discrimination, better than the worker in similar circumstances.

For example, since the worker complained about age discrimination, her manager has disciplined her if she arrives even 5 minutes late.  The worker’s colleagues also arrive 5 minutes late, but nothing is said. Moreover, when a redundancy situation arises, the worker scores badly on the criterion of time-keeping.

Redundancy pay 
The statutory redundancy pay scheme is itself discriminatory because the calculation is based on age and years of service at the termination date.  The formula is set out at p107.  It directly pays more to older employees and they also benefit indirectly through more years of service.  Nevertheless, the government decided for policy reasons to retain the scheme as it reflects the relative difficulty of the different age groups in finding new employment.

Under reg 33, employers can give more generous redundancy pay provided the scheme applies equally to all employees and the increased amount is based on the statutory formula but enhanced in one or more of the following ways:

· there is no ceiling on a week’s pay

· the amount allowed for each year of service may be multiplied by a figure more than one

· the whole sum may be multiplied by a figure more than one

· two years’ minimum qualifying service is not required.


If the employer wants to give more generous contractual redundancy payments which directly or indirectly discriminate, but do not fall within the reg 33 exception, they must justify their scheme in the usual way, by proving it is a proportionate means of achieving a legitimate aim.

It is difficult to anticipate whether or not a tribunal will find an enhanced but discriminatory scheme outside reg 33 justifiable.  By way of illustration, there have been a number of cases on this, some of which are summarised below.  

The following EAT cases, MacCulloch and Loxley both illustrate that, when deciding whether a scheme is justifiable, it is not enough for the employer to have a legitimate aim. The tribunal must balance the aim against the discriminatory impact on the employee to decide whether the scheme is ‘proportionate’. The EAT stressed that this does not necessarily mean the schemes were not proportionate – just that the tribunal needs to think about it.
	MacCulloch v Imperial Chemical Industries plc UKEAT/0119/08; [2008] IRLR 846
Ms MacCulloch was made redundant at the age of 36 after nearly 8 years’ service. Her company’s redundancy payment scheme was more generous than the statutory scheme. The calculation was based on age and length of service. Ms MacCulloch was entitled to just over 55% of her gross annual salary, whereas someone aged between 50 and 57 with at least 10 years’ service would be entitled to 175% of their salary. Ms MacCulloch claimed direct and indirect age discrimination. The scheme did not fall within the reg 33 exemption, so the company had to prove the discrimination was justified.  

The employment tribunal found the scheme was justified on the basis of three legitimate aims: the 10 year service criterion encouraged and rewarded loyalty; older workers should get larger payments because they were more vulnerable in the job market; and the scheme was very popular, encouraging older workers to leave and making space for more junior employees, thus also avoiding compulsory redundancies. Ms MacCulloch appealed.

The EAT allowed the appeal, but only because the tribunal had failed to consider whether the measures taken by the company to meet its legitimate aims were ‘proportional’.  The pay differentials here were very high, but the tribunal had made no express reference to the need to balance the business’s reasonable needs with the discriminatory effect on Ms MacCulloch. This is not to say the difference in treatment was not justified, but the matter would have to go back to the original tribunal for it to consider the matter explicitly.




	Loxley v BAE Systems Land Systems (Munitions & Ordnance) Ltd  UKEAT/0156/08; [2008] IRLR 853

BAE operated a voluntary redundancy scheme, which excluded employees over 60 because they were entitled to take their pension benefits. Therefore, when Mr Loxley volunteered for redundancy at the age of 61, he was only paid statutory redundancy pay and notice pay.  If he had been aged 57, he would have been paid two years’ contractual redundancy pay based on his pensionable salary plus six months’ pay in lieu of notice.  He claimed indirect discrimination in the tribunal.  The tribunal rejected his claim.  Mr Loxley appealed.

The EAT allowed the appeal and sent the case to a new tribunal to decide afresh. It was not saying that it could not be justified to exclude those who were entitled to immediate pension benefits, but it did depend on the nature of both the contractual redundancy scheme and of the pension scheme. The tribunal in this case had not grappled with the question whether it was proportionate to exclude Mr Loxley from any contractual redundancy payment because of his entitlement to a pension.

The EAT said the fact that the scheme had been agreed with the trade unions was potentially a relevant consideration when deciding whether it was proportionate.  However, parties could be consciously or unconsciously influenced by traditional assumptions relating to age.  The employer’s reasoning therefore needed to be subjected to critical appraisal even where the union was in agreement.




Redundancy pay and retirement 
Employees who are forced to retire at the age of 65 or above cannot claim age discrimination or unfair dismissal in respect of their dismissal provided the employer follows the correct procedures under the Employment Rights Act 1996.  However, if employees can prove the true reason for their dismissal is redundancy, they can still claim statutory redundancy pay (though there have been no test cases on this).

Redundancy selection criteria: all strands

Spotting and proving indirectly discriminatory requirements
Some selection criteria obviously have adverse impact on certain groups, but others are less obvious and may need a good instinct followed by painstaking research.  One approach is to wait for individual cases and investigate them.  But trade unions and other organisations may want to lead by research – checking through the employers’ proposed selection criteria, identifying any which are potentially discriminatory and researching the evidence to prove disadvantage.

In some cases it is a question of monitoring the workplace in advance – there is no use waiting until the employer wants to talk about selection criteria – or even has made the redundancies - and it is too late.  For this and other reasons, it is worth union branches having at their finger tips statistics regarding length of service, appraisals, disciplinary action and attendance, to see whether any of these target protected groups.  Not only is that a reason to prevent them being used as selection criteria, but it might be an indication that there is widespread direct discrimination going on.  In the public sector, it should be possible to get this information by good use of the public sector race, sex and disability equality duties.  Judicious use of the Data Protection Act or Freedom of Information Act may also be helpful (see Freedom of Information Act Guide on EHRC website, bibliography p112).

The Commission for Racial Equality’s revised Code of Practice on Racial Equality in Employment is available on the EHRC’s website at www.equalityhumanrights.com/Documents/Race/Employment/Code%20of%20practice%20on%20racial%20equality%20in%20employment.pdf
It recommends that employers monitor at paragraph 3.25 – 3.31.  It also deals with the duty on public authorities to monitor under the race equality duty at paragraph 3.32 – 3.36.

Common selection criteria – some equality implications

The following is a list of the most common criteria and makes some observations regarding the potential for direct or indirect discrimination.  In each of the above sections concentrating on individual discrimination strands, the criteria most likely to cause problems for that strand are examined in the indirect discrimination sub-sections.  Note that the considerations for unfair dismissal are quite different and many of the following criteria will be acceptable in an unfair dismissal context if they are not discriminatory (see Appendix for law on unfair redundancy dismissal.)

Last in First out (LIFO) 

This is traditionally popular with employers and unions, probably because it is an objective measure and ‘feels’ fair.  The problem is that in many workplaces, this criterion targets women, black or non British workers and young workers.  LIFO is unlikely to be justifiable if used as the sole selection criterion, but a tribunal may find it acceptable as one of several selection criteria. The most recent case looking at this, although not establishing any general rule, is Rolls Royce PLC v UNITE the Union [2008] EWHC 2420 (QB) (see p70).  The case had been appealed from the High Court and it will be important to see the Court of Appeal’s decision.

Experience 

This may be experience in the job or experience before coming to the job.  In so far as experience is acquired over time, similar issues arise as for LIFO. The nature of workers’ experience may well depend on their age, whether they have been discriminated against in getting jobs in the past, whether they are breaking into an industry not traditionally associated with their gender or ethnic origin etc.  For example, if a business college decided to use as a selection criterion whether its lecturers had previous practical experience in the City, this may statistically disadvantage women.  

Full-time working and other requirements inconsistent with caring obligations

It is well-established that full-time work requirements or other hours requirements which interfere with childcare will indirectly discriminate against women, unless justified.  A single man who works part-time for childcare reasons cannot use this argument because men do not suffer group disadvantage from full-time work requirements.  A married man may be able to run an argument of indirect married discrimination on the basis that almost certainly more married people than unmarried people have childcare obligations, even these days.  There may be some evidence that older workers need reduced hours in order to care for their older relatives, in which case this could be indirect age discrimination.  Statistics to prove this may be available from Carers UK.

A worker may be unable to work full-time hours because of his/her disability, in which case a reasonable adjustment should be made to this criterion.
Willingness to work long or flexible hours

Similar issues arise to those under full-time working.  There could also be issues for religious workers requiring time off for religious holidays, leaving early for Sabbaths or time off to pray.

Flexibility
This is a dangerous criterion because it can mean anything and be very subjective.  If employers insist on using it, ask them to spell out in what respects they mean.  

If ‘flexibility’ refers to willingness to work long hours, overtime, last minute shift changes and so on, the same problems arise as with regard to full-time working.  For example, if an employer rewards employees who come in early and leave late, this would discriminate against parents who had to take and collect children from school.  Arguably it is not a sensible criterion as some people work long hours simply because they are slow and disorganised. A more balanced way to measure value to the organisation might be to measure productivity, performance or adherence to deadlines.

If flexibility’ means doing different kinds of job tasks, this may be difficult for someone because of the nature of their disability.  If it means doing certain tasks involving a better use of English than normally required for the job, eg writing formal reports, this would adversely affect many people from non-English-speaking countries. 

By ‘flexibility’, some employers mean a state of mind.  This is a very subjective criterion and open to stereotypes, eg about older workers.

Drive and motivation 
This is susceptible to direct discrimination due to stereotyping, eg regarding older workers and women, or indirect discrimination, if it really means willingness to work extra hours etc

Attendance record 
Although there is no reason to assume that a disabled worker will necessarily have a worse sickness record than his/her non-disabled colleagues, it is certainly true that some disabled workers will have a level of absences for reasons related to their disability – eg the need for diagnosis or treatment or simply as a consequence of the disability.  It is good practice for such absences to be treated separately from other sickness absences and given specific consideration with regard to the duty to make reasonable adjustments.  Although there comes a point where the absences may be so great that an employer is justified in dismissing – or selecting for redundancy – there should be some allowance made.

Other issues can arise on attendance according to what kind of absences the employer is counting in.  Certain religious workers need some days off for religious holidays.  Pregnancy-related absences should not be taken into account. Women are likely to use up more leaves for child-care reasons.  Other factors may also make attendance a problematic criterion.  For example, Women’s Aid estimates that more than 20% of women take time off work because of domestic violence in any one year.

Conduct record; customer complaints 
Conduct records may be discriminatory if the whole environment has allowed direct discrimination for a while.  This is an issue which has come up from time to time in the context of race discrimination.  If employers have been correctly monitoring, as mentioned above), it would be apparent before any redundancy selection exercise if one particular group, eg black workers, have been disproportionately disciplined.  If so, the criterion should be avoided because of the possibility that there is some unrecognised but hidden discrimination in the past.

Customer complaints can be a dangerous measure because of the risk that certain groups, eg black, Asian or Muslim workers, may attract more complaints than their colleagues in respect of the same circumstances.  

Good performance; appraisals 
For someone who has not been long in the job, their performance might not be as good as someone who has longer service.  To the extent that performance improves with experience, it disadvantages workers for reasons similar to LIFO, though less obviously.

It is important to find out how performance is measured because this may hide various problems.  Appraisals will usually be fair as long as someone has not been marked down previously for directly or indirectly discriminatory reasons.  A particular warning sign would be if particular groups, eg black workers or women or young workers were overall getting lower marks than everyone else.

A disabled worker might be unfairly marked down, for example because s/he works more slowly as a result of his/her disability.  This is a strong point if a disabled worker is performing less well because the employers have dragged their heels in getting in appropriate equipment or making other reasonable adjustments.

Qualifications 
Certain qualifications may be less likely to be held by certain groups, eg women (engineering degree), older workers (media college; any university degree); English language (workers from non-English-speaking countries); A-levels (workers from almost anywhere – most countries have their own qualifications).

If qualifications were not required to get or hold the job, it is hard to see how it would be justifiable using them as redundancy selection criteria.

Costs savings

Employers might select older workers for redundancy because their wages are higher or choose younger workers because they are entitled to smaller redundancy payments. With other redundancy selection criteria, employers may try to justify their choice by costs factors, eg they may say it is too expensive to employ part-time workers. In any case where costs are used as a factor, be sure to look at the costs aspect in the round.  Often an obvious and immediate costs saving is not what it seems, because the employers would incur more costs by, for example, having to train up inexperienced people or hidden recruitment costs. In principle, test cases for indirect sex discrimination under the Sex Discrimination Act 1975 suggest that employers may be able to use costs savings as a partial justification for some indirectly discriminatory decisions, but not if it is the sole selection criterion.  Moreover, following the ECJ judgment in the Heyday case, selecting older workers directly because of their age may have to be justified by public interest aims, which would not seem to include costs.
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Starting a tribunal claim
Who is the claim brought against?
The claim must be brought against the organisation which has discriminated against the worker.  This is called the Respondent.  In addition, the worker may add individual Respondents, where s/he can clearly identify decision-makers who discriminated against him/her.

There are pros and cons of naming individuals as additional Respondents.  Most obviously it is done in harassment cases where there is a clear perpetrator whom the organisation may wish to disown.  But it is worth considering in redundancy cases where there is a risk that the organisation will become insolvent and be unable to pay any tribunal award.  The tribunal has power to make findings and order an award against individual Respondents, who might have money to pay the award (or negotiate a settlement) where the organisation has none.

Writing the claim

The worker may have several claims, eg unfair dismissal, notice, redundancy pay and discrimination.  These can all be put on one form but be careful as they may have different time-limits.

The discrimination claim itself may comprise more than one act of discrimination, for example, selection for redundancy followed by failure to offer an existing suitable vacancy, or failure to get promotion on a reorganisation followed by redundancy.  These need to be identified as separate acts of discrimination in the claim, and each act needs to be kept in time.

There is a tendency to describe unfair dismissal on grounds of redundancy as ‘unfair selection for redundancy’.  In the same way, a discrimination claim may identify the discrimination as being the ‘selection for redundancy’ as opposed to the more general ‘being made redundant’.  This is dangerous.  It can be taken literally by the employer or tribunal to mean the discrimination occurred only in the process of applying the selection criteria, as opposed to in other stages of the redundancy process eg choice of the pool or failure to offer alternative employment.   Unless very sure that the discrimination happened only at one stage, it is better not to be too restrictive when writing the tribunal claim.  This can cause problems with the ambit of the claim and it invites reduction of compensation on the basis that the worker would have been made redundant anyway even if the discriminatory action had not happened. (See Chagger in the Compensation section, below.)
Tribunals will want to know whether the claim is for direct discrimination, indirect discrimination or victimisation or a combination.  Where the claim includes victimisation, it is important to mention the protected act (ie how and when the worker complained of discrimination) in the claim form and to state that the worker believes s/he has been made redundant as a result.

A claim can be expressed as ‘and / or’ where the evidence suggests both possibilities, for example

‘The claimant was made redundant because of her sexual orientation and/or because she had recently complained to management about homophobic remarks.’

As a result of the decision in L B Lewisham v Malcolm (see p40), any claim by a disabled worker that his/her dismissal was for a disability-related reason needs to be re-expressed, eg as direct discrimination (if the evidence suggests that) or, more probably, as failure to make reasonable adjustments.  For example,

‘The claimant was selected for redundancy because of her attendance record.  The employer should have made reasonable adjustments to the selection criteria by disregarding those of her absences which were related to her disability.  Further or alternatively, the claimant was not offered an available vacancy on grounds that her typing speeds were not sufficiently fast.  This is because of her disability, ie her arthritis.  The employer should have made reasonable adjustments by obtaining assisted software which would have enabled the claimant to reach the correct speed and s/he should have been offered the vacancy.’

In view of the two tier rights under the Race Relations Act 1976, where a worker believes s/he has been made redundant due to his/her colour, s/he should add if possible, ‘and/or race and/or ethnic or national origins’  (see p32, regarding the burden of proof under the RRA).
Time-limits

A claim is started when the written claim form arrives at the tribunal office.

The time-limit for making a discrimination claim in the tribunal is within 3 calendar months of the act of discrimination.  

There are potential extensions under the statutory dispute resolution procedures, but these are being phased out and not dealt with here.  You need to make yourself aware of the transitional provisions.

The tribunal has power to allow in a late claim if it is ‘just and equitable’ to do so.

If the complaint is about a dismissal for redundancy, the three months is counted from the termination date and not from the outcome of any appeal.

If there are any earlier acts of discrimination, three months is also counted from the earlier incidents.  Any incidents which were more than three months ago are out of time and will simply be supporting evidence, unless the tribunal allows them in as a late claim. 

Where there is a series of discriminatory actions which appear to be linked, the time-limit may be counted from the latest of the incidents.  This is commonly known as ‘continuing discrimination’, although the legislation talks about an act of discrimination extending over a period.  It is very risk to miss time-limits for earlier incidents in reliance on this concept.  Where the final incident is redundancy, any earlier discriminatory incidents may well be seen as separate acts of discrimination, each carrying its own time-limit.

	Example of time-limits

Decision not to appoint worker

to new post of Creative Director

5th January 2009                                                  time-limit: 4th April 2009

Worker’s employment terminates

by reason of redundancy                                     

10th February 2009                                              time-limit: 9th May 2009



The time-limit for failure to make reasonable adjustments under the DDA is slightly different.  This is because such failure is considered an omission.  Time would be counted from the date when the employer decided not to make the adjustment or if the employer made no such concrete decision, when the employer did something inconsistent with making the adjustment or otherwise the date when one would expect a non-discriminatory employer to make the adjustment.

Gathering evidence: questionnaires 
It is essential to make good use of the questionnaire procedure whenever you are running a discrimination case.  It is usually the only way to obtain detailed information which is exclusively in the employer’s possession.  

Central London Law Centre has produced a set of guides to writing questionnaires and best use of the process (see bibliography, p112).  Updated versions of the guides are available on the EHRC website.  If you are inexperienced in writing questionnaires, you should look at the guide relevant to the type of discrimination with which you are concerned.  The following is only introductory, though it does focus on redundancy questionnaires.

What is a questionnaire?

The questionnaire procedure is only available in discrimination cases.  The worker bringing a claim can write a questionnaire and send it to whoever s/he is bringing the claim against – usually his/her employer.  The questionnaire comprises a statement summarising the circumstances complained about and a set of questions.  Although workers sometimes ask for documents, this is not really the main use of the procedure.  The point is to ask for information.

Questionnaires are usually written on a standard form.  The guides mentioned above set out where the forms can be obtained.  Although there are a few standard questions, the most important point is that the worker adds his/her own questions.
The questionnaire is sent directly to the employer, usually to the managing director, chief executive or head of HR. It is best to send it recorded delivery with a short covering letter.  The employer cannot be forced to answer the questionnaire.  But if the employer – without reasonable excuse - does not answer at all or does not answer within 8 weeks or supplies a vague or evasive answer, this can be held against the employer if the worker brings a tribunal case and it goes to a hearing.  For this reason, most employers do supply detailed answers, though sometimes you have to chase them up.

Time-limits for serving questionnaires 
Sending the employer a questionnaire does not in itself start a case.  It is really only private correspondence.  A tribunal case is only started when the tribunal claim form arrives at the employment tribunal within the correct time-limit.

The worker can send the questionnaire before or after starting a tribunal claim.  It’s best to send it before starting a claim.  As long as a tribunal claim has not been started, the questionnaire can be arrive at the employer at any time within three months of the act of discrimination.  Once a tribunal claim has been started, if no questionnaire has been sent previously, it must arrive with the employer within 21 days after the start of the claim (28 days if it is a case under the DDA 1995).

	Example of time-limits for serving a questionnaire 

Act of discrimination: 2.10.08

Latest date the tribunal claim can arrive at the tribunal –  1.1.09

Latest date for questionnaire arriving at employer:

[a]   while the tribunal claim has not been lodged – 1.1.09

[b]   once the tribunal claim has been lodged, within 21 days of lodging, eg

· the tribunal claim is lodged on 2.11.08 – questionnaire must reach employer on or before 22.11.08

· the tribunal claim is lodged on 1.1.09 – questionnaire must be served on or before 21.1.09

Note:

· it is 28 days for a DDA questionnaire 
· the time-limits in this example do not take account of any extension of time due to the application of the statutory dispute resolution procedures (which are being phased out).



The tribunal has power to give permission to send a late questionnaire but it may say no, so it is crucial to keep to these time-limits.

What kind of questions go into a questionnaire? 
Don’t just slavishly copy precedents or checklists or get involved in detailed questions regarding the employer’s equal opportunities procedures.  It is more important to think carefully about the case, what needs to be proved and what is unknown or needs confirmation.  Do not ask an unreasonable number of questions, especially if useful questions are buried amid less important questions.  The sample questionnaire on p93 gives an idea as to a reasonable length.

Questions tend to fall into categories:

· For each important decision regarding the worker, who made that decision, when and for what reasons; who was consulted, when and what were their views.


· Establish the employer’s reasons for key policy decisions relevant to the case.


· Questions to find out more information regarding any comparator who the worker knows about, eg (as relevant to the nature of the case) their start date, experience, qualifications, disciplinary record, attendance record, reasons for any action taken or not taken against them.


· Questions to establish whether there are comparators who the worker does not know about.


· Statistical questions to establish patterns of recruitment, promotion, transfers, disciplinary action, dismissals, redundancies, sickness absences (as relevant).


· Questions to find out what procedures or policies exist regarding relevant matters or, more importantly, questions which will reveal how those procedures and policies have been applied in practice to other workers.

Confidentiality:  It may surprise you that you can find out so much confidential information about other workers, but if it is relevant, that is inevitable in discrimination cases.  Sometimes information can be obtained about others while keeping their names confidential, but that is not always possible.  The Data Protection Act allows information to be disclosed for the purposes of litigation and arguably this extends to questionnaires served in advance of a tribunal claim being started, but with a tribunal claim in mind.  For more discussion of the Data Protection Act, see the specialist questionnaire guides mentioned above.

Ask the right questions:  You need the tribunal’s permission to send a second questionnaire and that is fairly unusual.  It is therefore crucial to make good use of the procedure and ask the right questions.  Many cases have lost because they missed the opportunity to ask for the most relevant evidence.  

Questions particularly relevant to redundancy cases

There is no one-size fits all, although there will be a lot of overlap.  Questions will vary according to whether:

· the redundancy was part of a large-scale redundancy exercise, probably in a unionised environment

· only a small number of redundancies were made

· the worker is the only person made redundant

· there was obviously a redundancy situation or the redundancy seems to be a sham

· there is a  long history and previous incidents of discrimination or the only problem is the redundancy

· it is a case of direct discrimination or victimisation or a case which challenges selection criteria as indirect discrimination.

Subject to these variables and depending on the facts and problem areas, questions might include:

· (Where the redundancy appears to be a sham and only the worker has been selected,) questions to establish why there was a need for redundancy dismissals at all.


· The date of key decisions:  to restructure;  to create new posts;  to advertise new posts;  to appoint anyone into new posts;  to make redundancies;  as to the number of redundancies;  identifying who would be made redundant;  specifically, to select the worker.


· Dates and details of any consultation with the trade union or employee representatives.


· The redundancy selection procedure:  who was in the selection pool;  how it was decided upon and by whom;  the selection criteria used;  how they were arrived at;  how they were measured;  the dates of every stage and who was involved.


· (Crucially):  each worker in the redundancy selection pool by reference to their start date, job, relevant characteristic (age, race, sex etc), how they scored on each of the redundancy selection criteria,  whether or not they were selected for redundancy and why;  whether they were offered alternative employment with details;  their termination date (if applicable).


· Specifically, how the worker was measured, scored, by whom and when.  If any of the criteria were very vague, what evidence was relied on against the worker.


·  Who took all relevant decisions regarding the worker (including, redundancy selection, not offering alternative employment, rejection of appeal), when and the reasons; who was consulted, when, and what were their views.


· List of vacancies from 6 months prior to the termination date to 6 months afterwards with details of who was appointed to them and when. (This is relevant if the worker thinks there may have been alternative employment which s/he wasn’t offered.  If the worker identified a particular post for which s/he was overlooked, ask about that.  Ask who was appointed and their relevant characteristic ie age, race, sex etc


· If the worker says his/her work still exists, ask who is doing the work; also ask about recruitment since the dismissal (to see whether anyone new has been taken on in the relevant department or in work which the worker could have done.  As always, ask their age, race, sex etc as relevant).


· Statistics by reference to the relevant characteristics (age, race, sex etc), eg as to redundancies, dismissals, recruitment (if relevant, also promotion and disciplinary action) over the previous 3 years.


· If there is a history of discrimination against the worker, ask any necessary question to establish the earlier incidents were discriminatory, but don’t get too bogged down in older matters.


· If the case only concerns indirect discrimination in the selection criteria and there is no suggestion of direct discrimination or victimisation, there will be fewer questions.  Questions particular relevant to indirect discrimination are:
(   to establish the employer’s reason (justification) for using that criterion
(   to find out who was involved in deciding on it
(   to find out who would and would not be adversely affected by the criterion within the redundancy selection pool or the workplace generally.  (This may help prove group disadvantage, though not necessarily.)
The employment tribunal case on the next page shows what can happen when a questionnaire is inadequately used.  A sample questionnaire on similar facts is at p91.
	Holland v Zeag (UK) Ltd 
The company was an engineering company which installed and maintained parking equipment. It decided to make redundancies because of a combination of a fall in orders and increasing use of technology.  Mr Holland (aged 64) was one of those selected in December 2007. He was not shown his scores against the selection criteria, and therefore had no opportunity to challenge them.  Mr Holland brought a claim for age discrimination. He pointed out that:

· he scored 40 points, whereas three of his colleagues (Mr Budding, Mr Warlow and Mr Gathercole) who scored 20, 40 and 60 points respectively were retained.

· Since June 2007, the company had recruited six engineers, aged 23, 25, 25, 27, 43 and 48.

The tribunal upheld his claim for unfair dismissal but rejected his age discrimination claim for the following reasons:

· Mr Budding (aged 48), Mr Warlow (aged 63) and Mr Gathercole (in his 40s) had initially been selected for redundancy too.  Admittedly, the tribunal found the employer’s reasons why they changed their minds with the first two unconvincing.

· Of the 6 employees recruited since June, four were into posts for which Mr Holland did not have the skills set.  The other 2 were recruited into lower grade posts and a similar role would have been offered to Mr Holland had he not given the impression that he accepted his redundancy.  Unlike his colleagues, he had not challenged his selection.

·   The tribunal did not know the age of the 22 employees who were in the selection pool but had not been selected for redundancy.  There was therefore no evidence that those who had been retained were younger or significantly younger than Mr Holland and his colleagues who were selected.  The tribunal said that ‘unfortunately’ the questionnaire had not asked for the ages of those employees.

· Mr Warlow, aged 63 (a similar age to Mr Holland), was still employed by the company.

· Unlike his colleagues who were retained having initially been selected, Mr Holland had not challenged the selection process.




Sample questionnaires

The most complete sample questionnaires can be found in the Central London Law Centre’s questionnaire guides (bibliography, p112) which are on the EHRC website.  They are as follows:

Age Discrimination Questionnaire Guide:

H
Redundancy dismissal  (large scale)



I
Redundancy dismissal (single; possible sham)



J
Redundancy: options and packages



Sex Discrimination Questionnaire Guide:

E
    Redundancy dismissal while on maternity leave

Disability Discrimination Questionnaire Guide:

H
    Redundancy selection, attendance record, failure to redeploy

Race Discrimination Questionnaire Guide:

A
    Redundancy; no bonus

B
    Redundancy; indirect discrimination 

The following are two further sample questionnaires.  The first, age discrimination, is based on facts similar to Holland v Zeag (UK) Ltd (see p90 above).  The second, pregnancy discrimination, is based on facts similar to Ingram v Spring Technology Staffing Services Ltd (see p28).  It is unknown whether there was a questionnaire in the latter case or what it contained. It is not suggested that either sample questionnaire would necessarily have been suitable in the real case.  Note that the comments are for readers of this guide, not to be sent to the employers!

	SAMPLE QUESTIONNAIRE: AGE DISCRIMINATION

[GENUINE LARGE-SCALE REDUNDANCY.  DISCRIMINATORY SELECTION.]

Para 1.2 Age Questionnaire 

The complainant worked for an engineering company which installed and maintained parking equipment.  He was made redundant in December 2008 at the age of 64.  He was not shown his scores on the redundancy selection criteria.

He believes he was made redundant due to his age.

Para 4 Age Questionnaire 

1. Please state when it was first identified that redundancies might by necessary and by whom.


2. Please state (a) when a firm decision was made to make redundancies, by whom and the reasons, (b) who was consulted, when and what were their views.


3. Please list the redundancy selection criteria which were used, explaining in each case how they were measured and by whom.


4. Please state all employees who were part of the redundancy selection pool by reference to (a) date of birth  (b) job title  (c)  start date  (d)  how they scored against each redundancy selection criterion  (e)  their total score  (f)  whether or not they were selected for redundancy and why  (f)  whether they were offered alternative employment, if so what, and whether they accepted it  (g)  if applicable, termination date.


5. Please give the above information with regard to the complainant.


6. Please state all employees working for the company at any time in the three years prior to the date of this questionnaire by reference to (a) start date (b) job title (c) if applicable, reason for and date of termination (d) date of birth.

Comments on above sample questionnaire:

To establish age, it is best to ask for date of birth.  Employers ought to have this information as they will need it for various purposes.

Question 4:  This is to obtain the crucial comparative evidence regarding the selection pool – details as to age and markings of those retained and those selected.

Question 6:  This shows any pattern of redundancies or other dismissals according to age; the general age profile of the organisation; the age and jobs of anyone recruited from the period the employer first decided redundancies might be needed, to date.

From the replies to this questionnaire, the complainant should obtain most or all of the information which helped Mr Holland in the real case as well as that which he did not find out.  The only thing which might require further questioning because it is quite unforeseeable, is the initial selection of three employees who were able to change the original decisions to select them.  This might be one of the rare cases where the tribunal’s leave is requested to serve a second questionnaire or alternatively, you could seek an order in the tribunal proceedings for additional information.




	SAMPLE QUESTIONNAIRE: PREGNANCY DISCRIMINATION 

[SMALL-SCALE REDUNDANCY, EITHER A SHAM OR ARTIFICIAL SELECTION POOL]

The following questionnaire is based on facts similar to Ingram v Spring Technology Staffing Services Ltd (see p28).  It is unknown whether there was a questionnaire in the actual case or what it contained, and it is not suggested this model would necessarily have been suitable in the real case.

Para 2 SDA Questionnaire 

1. The complainant started work for the respondent company as data services co-ordinator in 2004.  In June 2008, she moved into a new role covering the North of the country. A colleague, Ms Monkhouse, carried out a virtually identical role for the south.

2. In August 2008, the complainant informed her employer that she was pregnant.  In December 2008, the complainant was told that she was redundant because, due to the introduction of a new software package, the data services team was no longer required.  

3. The team at that time only comprised the complainant and one other employee, so no wider selection pool was chosen.

4. During the consultation period, the complainant asked whether she could work part-time in the finance department, but she was told the post was full-time.  Her enquiry about working part-time as operations support-coordinator was not even answered.

Para 6 SDA Questionnaire 

1. Please state (a) who made the decision that the data services team was no longer required, when and what were the reasons?  (b) who was consulted, when and what were their views?


2. Please state who made the decision that the complainant should be made redundant, when and what were the reasons?  (b) who was consulted, when and what were their views?

3. Please state how the redundancy selection pool was chosen and by whom and the reasons for the choice.  Please state who was consulted, when and their views.


4. Please state whether Ms Monkhouse was in the redundancy selection pool.  If not, who made the decision, when and for what reasons?  Who was consulted, when and what were their views?


5. Please state what selection criteria were used, who chose them and when.  Who was consulted over the choice of these, when and what were their views?

6. Please state each person in the selection pool by reference to (a) start date (b) job title (c) location (d) gender (e) whether pregnant (f) dates of any maternity leave  (g) number of children under 10 (h) their scores against each of the selection criteria (i) whether they were selected for redundancy (j) whether they were offered alternative employment (k) their termination date.

7. Please state all dismissals in the 3 years prior to the date of this questionnaire by reference to (a) start date (b) job title (c) location (d) gender (e) whether pregnant (f) dates of any maternity leave  (g) number of children under 10  (h) whether full-time or part-time  (i)  reason for dismissal  (j)  termination date.

8. Please state all employees working for the company at any time in the three years prior to the date of this questionnaire by reference to (a) start date (b) job title (c) location (d) gender (e) whether pregnant (f) dates of any maternity leave (g) number of children under 10 (h) whether full-time or part-time  (i) termination date if applicable (j)  please identify which of these is Ms Monkhouse.

9. Please state all employees who have become pregnant or gone onto maternity leave at any time in the last 4 years by reference to (a) start date (b) job title (c) location (d) dates of pregnancy (e) dates of maternity leave (f) whether returned after maternity leave (g) termination date if applicable.

10. With regard to the position in the finance department, please state (i) who decided it could not be offered to me, when and the reasons (ii) who was consulted, when and their views (iii)  would I have been offered the post if I was willing to work full-time?  (iv) why do you not think it is possible for me to work part-time in the post?  (v)  who is working in the post now or covering the duties?  (vi) if it is someone new, when were they recruited, identifying who they are under question 8.


11. Please provide the same information as asked in question 10 in regard to the operations support co-ordinator post.  Please also explain why I never received a response on my enquiry regarding that post.

12. Please list all vacancies in the company from August 2008 – date, stating (a)  job title and location  (b) date previous post-holder left  (c) start date of any subsequent post-holder, identifying who they are under question 8.

13. With regard to the work I was carrying out prior to my redundancy, please state  (a)  who has carried out the work since my redundancy (b)  whether Ms Monkhouse has had any increase in her duties.

Comments on above sample questionnaire:

There is no direct question asking whether the company accepts it knew the complainant was pregnant at the relevant time, but employers are required to answer in detail the standard statement in para 2.  This will reveal whether they deny they knew, or knew at the material time.

Questions 1 – 2, 10 – 11:  Always ask this sort of question concerning the key decisions.  Dates are important as they can be revealing.  It is also important to be sure you find out everyone who was involved in the decision making process or who might have influenced it.

Questions 3 – 6:  Although the complainant thinks there was no wider selection than the two-person data services team, this is just to check.  These questions would be asked if there was a larger selection pool and formal selection criteria.  It is particularly important to list those in the selection pool by reference to (i) pregnancy and other relevant variables, depending on the type of discrimination alleged, (ii) how they scored on the selection criteria (iii) whether they were dismissed.

Questions 7 – 8:  These are fairly standard statistical questions regarding employment and dismissals over the past 3 years.  They are particularly looking for patterns regarding pregnancies, maternity leave, young children needing childcare and part-time working.  The complainant believes the company is unsympathetic on all these points.  It is important to ask about the treatment of all employees and not only those who have become pregnant etc – otherwise there is no comparison by which to measure differential treatment.  Question 8 will also reveal who has been recruited in the period starting with when the employer first considered the possibility of redundancies and/or when the complainant informed the employer she was pregnant, until now -  it is possible the complainant could have been offered some of these posts.  Question 12 is a double check on this and also asking about unfilled vacancies.

Question 9 focuses on the fate of women who have become pregnant or gone onto maternity leave in the last 4 years.




Gathering evidence: tribunal disclosure
Documents to request include:

· All documents relevant to the claim, whether or not helpful to the employer’s case or the claimant’s case, including:

· Minutes of meetings and other documents related to the decision to (i) reorganise the department (ii) make redundancies.

· All documents referring to the choice of redundancy selection criteria.

· The redundancy selection criteria.

· All documents relating to the assessment against the redundancy selection criteria and marks given (i) of the claimant (ii) any identified comparator (iii) of everyone else in the redundancy selection pool.

· Job advertisements plus list of vacancies in the period 6 months before and after the date of redundancy dismissal.  (You may also find advertisements by looking at the employer’s website at the relevant time.)
· The claimant’s personnel file.

In an ordinary unfair dismissal case, it can be difficult to persuade a tribunal to make an order for documents regarding the markings of other employees, and there have been cases on this (see British Aerospace plc v Green and others [1995] IRLR 433, CA and, more helpfully, FDR Ltd v Holloway [1995] IRLR 400, EAT].  In discrimination cases, it should not be a problem as it is accepted as necessary to obtain comparative evidence.
Compensation

Recommendations

Where the worker wins a discrimination case, the tribunal can make recommendations that the employer take within a specified period any actions which the tribunal thinks practicable for the purpose of obviating or reducing the adverse effect of the discrimination.  Unfortunately recommendations are currently confined to those which would help the worker and cannot extend to generally improved workplace practices if these would not reduce the adverse effect of the discrimination on the worker.  Where a worker has left employment because s/he has been made redundant, there may not be a lot of scope for recommendations.  

Some possibilities might be:

· the writing of a non-discriminatory reference

· internally correcting any damage to the worker’s reputation caused by discriminatory actions

· offering the worker his/her job back where the vacancy still exists. Case law suggests that an employer cannot go as far as recommending that the employer offer the worker the next available job in a recruitment case, because this would interfere with equal opportunities recruitment practices.  However, reinstating the worker to his/her own job would seem to be a different position and indeed is analogous to the power to order reinstatement in unfair dismissal cases.

If the employer does not comply with the recommendations, the tribunal can award additional compensation.

Financial compensation

The tribunal can order compensation as for any other claim in tort or, in Scotland, breach of statutory duty.  This means compensation to put the worker in the same position as s/he would have been in if s/he had not been discriminated against.  Awards break down into these categories:

· financial loss, eg past loss of earnings, future loss of earnings, loss of pension

· compensation for injury to feelings

· compensation for injury to health – sometimes known as personal injury 

· interest 

The following is only a brief summary of some key points which may arise on redundancy dismissals.  For more detail on discrimination compensation, see the latest edition of Employment Law: An Adviser’s Handbook (bibliography, p112), chapter 19. Equal Opportunities Review (see bibliography, p112) occasionally publishes round-ups of compensation awards in discrimination cases including injury to feelings.
Loss of earnings

The tribunal will award loss of earnings for the period it thinks appropriate.  In routine cases where the worker has a new job by the time of the tribunal remedies hearing, s/he will probably be awarded loss of earnings up to the date s/he obtained that job.  If his/her new job is paid less than the old job, the tribunal will decide how long the shortfall is likely to last, as well as what would have happened had s/he remained in his/her old job.  Similar factors apply if s/he has not yet got a job at all.  Without powerful evidence or exceptional factors, tribunals may typically award future loss of, say, 6 – 9 months.  This is a huge generalisation, but it is to show that the Chagger case illustrated below is not at all typical.  

The following special factors can come into play.

Mitigation: If the tribunal thinks the worker has not tried hard enough to find a new job, it may only award a few months loss of earnings.  This is called ‘failure to mitigate’.  It is for the employer to prove that the worker has failed to mitigate his/her loss.  Nevertheless, if the worker has not yet secured new employment, it is essential to provide evidence that s/he has made a real effort to find a new job.  

Where it is understandable that s/he has been unable to find a new job because s/he is likely to have been discriminated against eg as a disabled, pregnant or older worker, it would be useful also to have evidence showing the general level of discrimination in recruitment against people in those categories.

It seems that a tribunal cannot increase compensation for future loss of earnings on the assumption that future potential employers may not offer a job for this reason, ie for the stigma of having brought a claim.  On this point, readers are advised to read Abbey National PLC & Hopkins v Chagger UKEAT/0606/07; 0037/08; 0041/08 (on appeal). 

The tribunal can also take it into account that the reason a worker has been unable to secure new employment is because the discrimination damaged his/her health.  Where discrimination causes psychiatric damage, tribunals often order several years’ loss.  On the other hand, if the worker is unwell and unable to work for reasons unconnected with the discrimination, s/he will not get much by way of lost earnings once the period has ended when she would have got full sick pay had s/he remained in the previous employment.  

The fact that the worker was claiming incapacity benefit does not mean s/he was unable to work – this benefit could deem workers as unable to work on certain physical grounds, eg inability to climb stairs, when in fact they would have been able to continue in their previous job had they not been dismissed. (Sheffield Forgemasters International Ltd v Fox; Telindus Ltd v Brading UKEAT/0143/08; UKEAT/0164/08). Note that incapacity benefit has now been replaced by Employment and Support Allowance, which may have different eligibility criteria.
Career-long loss:  One question which tends to arise on discrimination cases particularly is whether a worker can claim loss of earnings for the rest of his/her career ie up to retirement age – either on the assumption that s/he will never be employed again or on the basis that s/he will never again get such well paid work.  The argument most obviously arises with older workers (see purely as an example, the Killa employment tribunal case below, p101). It also may arise where the workers were employed in very specialist occupations with specialist skills and with jobs which would usually be regarded as career-long, eg employment in the army.  It is a far more difficult argument in other situations.  If you are thinking of running this argument, it is strongly advisable to read Abbey National PLC & Hopkins v Chagger UKEAT/0606/07; 0037/08; 0041/08 (summary below, p100).

Percentage reduction for chance that would have been dismissed anyway:  In some cases, the employer will be able to prove that the worker would – or may – have been dismissed anyway, even if no discrimination had occurred.  For example, even if there had been no discrimination in assessing the redundancy selection criteria, the worker would still have been selected on a non-discriminatory assessment.  

In these situations, compensation must be reduced by a percentage to reflect the chance that the worker would still have been dismissed or suffered the relevant detriment.  It is a question of identifying the discriminatory action and considering what would have happened had discrimination not taken place.  Usually this would be too speculative in discrimination cases, but there is a risk in respect of redundancy dismissals where there is discrimination in the selection process (see Chagger).  On the other hand, if the worker proves that the whole decision to make redundancies in the first place is discriminatory, it seems unlikely there would be any cut-down in compensation.
Injury to feelings and aggravated damages; injury to health  

Unlike with unfair dismissal, a tribunal can award compensation for injury to feelings and aggravated damages resulting from the discrimination.  If the worker has suffered injury to health, eg clinical depression, s/he can also claim compensation for personal injury, though a medical report will be needed.  The principles governing the size of these awards are not specific to redundancy discrimination.  The key case, which sets out bands of discrimination, is Vento v Chief Constable of West Yorkshire Police (No 2) [2003] IRLR 102, CA. 
	Abbey National PLC & Hopkins v Chagger UKEAT/0606/07;0037/08;0041/08.

Mr Chagger, of Indian origin, worked as a Trading Risk Controller.  His gross annual pay was £100,000. The tribunal found that his redundancy dismissal amounted to race discrimination and unfair dismissal.  He had been put into a redundancy selection pool and marked down on the selection criteria for discriminatory reasons. His compensation included £118,303 past loss of earnings, £1,325,322 net future loss of earnings (grossed up), £276,508 pension loss and £15,300 injury to feelings. 

The tribunal found Mr Chagger had made reasonable efforts to find another job in the industry and mitigate his loss.  As he had been unsuccessful, it was reasonable for him to retrain as a maths teacher. It estimated his likely future loss as £80,000/year. It decided that, but for the discrimination, Mr Chagger would have remained employed by Abbey or another employer on equivalent rates until the age of 65. It used the Ogden tables to arrive at a multiplier of 16 to represent the career long loss of earnings. The employers appealed. 

The EAT upheld the appeal in various respects and sent the case back to the tribunal to reconsider. In particular:


1.   The tribunal should have considered the chances that Mr Chagger would have been dismissed for redundancy anyway, even if Abbey had not discriminated against him.  The act of discrimination here was the dismissal arising from the discriminatory selection process.  The case would therefore be sent back to the tribunal to assess what would have happened if Abbey had not discriminated against Mr Chagger in the selection process.  The tribunal’s findings would be expressed as a percentage discount.

The EAT accepted it was unattractive to reduce compensation in discrimination cases on this basis, but it was equally unattractive that a worker should get a windfall when s/he would have been dismissed anyway had a non-discriminatory process been used.  The EAT thought that in most discrimination cases, the employer would not be able to show that someone would have been dismissed anyway.  It would only arise in a fairly limited class of cases of which discriminatory selection for redundancy may be the most obvious example.  

2.  The risk that future potential employers may decline to employ Mr Chagger because of his discrimination claim against Abbey is not a matter which can be reflected in his compensation.  Such loss would arise only indirectly, the immediate cause being the unlawful conduct of 3rd parties.  Liability for a discriminatory dismissal does not extend beyond the injury inherent in the loss of the employment in question.  If the fact that workers have sued their employer has impacted on their ability to mitigate that loss, that will be reflected in the compensation.  But it is another matter for the employer to be made liable for the potential loss of other jobs from other employers.  The tribunal was wrong to award compensation for lost earnings other than those lost from employment with Abbey and it would have to reconsider.  

3.   Issues also arose regarding the uplift ordered for breach of the soon to be abolished statutory dispute resolution procedures.

This case has been appealed.




	Killa v Electronic Motion Systems Ltd (EMS) Cardiff Employment Tribunal

Mr Killa, an electronic engineer, was dismissed after 8 years’ service at the age of 59.  His gross annual pay was £34,259.  His selection for redundancy was unexpected given his track record and not founded on objective experience - he was skilled and experienced and instrumental in training others.  He was shocked by his selection and the fact that he was excluded from the premises on the first redundancy consultation.  The tribunal found he was made redundant on grounds of his age and awarded him £90,361 as compensation for unfair dismissal and age discrimination.

   The tribunal said Mr Killa had worked hard to find another job.  He had applied for vacancies over the internet and by making personal visits to factories.  He had retrained as an electrician to help find more work.  He was willing to accept lower wages than previously.  He was even willing to consider self-employment.  It would be virtually impossible for him to get a job at this level again given his age, his recent dismissal as a non-voluntary redundancy and the fact that he lived in Swansea, which is not a buoyant economy.  Given the recession, he would face a lot of competition in finding self-employed work in a field in which he was not experienced.  Realistically he would not get a job in his own or an equivalent field at his previous level of wages, and some career long loss was inevitable.  Had he not been unfairly selected for redundancy, his employment with EMS would have continued until he was 65. The tribunal made a projection of how much he would have earned there. The tribunal then calculated how much he would now be likely to earn in the next few years.  Deducting this, he was awarded loss of pay, benefits and pension until age 65 plus interest and an amount for injury to feelings.

Note: as this case was only in the employment tribunal, it is purely illustrative.




Unfair dismissal compensation 
Unfair dismissal compensation usually comprises a basic award (calculated like statutory redundancy pay) and a compensatory award (financial loss, primarily past and future loss of earnings and loss of pension.)  There is no award for injury to feelings or interest, save on an unpaid judgment after 42 days.

Where the employer has paid redundancy pay, this is set off against the basic award and if appropriate, the compensatory award.

An employee can request an order for reinstatement.  If the tribunal makes such an order and it is not complied with, the tribunal will order an additional award of 26 – 52 weeks unless it wasn’t practicable to re-employ.

Where an employee is awarded compensation for both unfair dismissal and a discriminatory dismissal, s/he will of course only get one award for lost earnings.
	   appendix



Other legal rights on redundancy

Unfair dismissal on grounds of redundancy

Who can claim unfair dismissal?

· The right to claim unfair dismissal is set out in the Employment Rights Act 1996.


· The worker must be an employee.


· Whether or not someone is an employee is not always obvious. The label and the tax position may be misleading.  The key test is whether there is a legal obligation on the employer to offer work and on the worker to undertake any work which is offered.


· The employee must have at least one year’s continuous service.

· Certain gaps in service do not break the count of continuous service. There are special rules on this.

· If the employee is employed on short-term contracts, s/he can add together separate contracts if there are no gaps in between – or no gaps which count.

· If the employee is dismissed for an automatically unfair reason (see below), there is no minimum service requirement (though there are a few exceptions).


· The employee must have been dismissed.

· The employee is only dismissed once there is an ascertainable termination date. If s/he leaves prematurely just because s/he has been warned about possible redundancy in the future, s/he will not have been dismissed.

· If the employee resigns because the employer is in fundamental breach of his/her contract, this counts as a constructive dismissal.  If the circumstances amount to redundancy, eg the employer has imposed a different job outside his/her contract because his/her old job has disappeared, this is a redundancy dismissal.

· Failure to renew a fixed term contract when it expires is also a legal dismissal. If the reason is related to redundancy, eg the job has disappeared, the employee can claim s/he has been dismissed for redundancy.

What makes a redundancy dismissal unfair?

One or more of the following factors may make the dismissal unfair, depending on their seriousness.  However, if the employee is likely still to have been selected for redundancy even if the fair procedures had been followed, s/he will not get much compensation.

· The employer cannot prove s/he has in reality dismissed for redundancy reasons.  If there is some hidden motive, this could be disguising some form of direct discrimination (see p8).


· An unfair selection pool was chosen.


· Inherently unfair or subjective selection criteria were used.  The employer has a lot of discretion in choosing selection criteria as long as they are not discriminatory and can be objectively measured.


· The employer’s method of assessing employees against the selection criteria is subjective or inaccurate.


· The employer fails to ask for volunteers.  But if the employer has good reasons for this, it will not make the dismissal unfair.


· The employer fails to look for suitable alternative employment.  But if it is clear there were no vacancies, this is a weak point.


· The employer fails to consult with the employee.

Automatic unfair dismissal 

There are a number of reasons in respect of which it is automatically unfair to dismiss the employee or select him/her for redundancy.  For many of those reasons, it is also unlawful to subject a worker to a detriment other than dismissal.

The reasons include redundancy selection:

· Due to pregnancy or for taking statutory maternity leave or because she is entitled to a health and safety suspension.

· If she is on maternity leave and there is a suitable alternative vacancy which she is not offered.

· Because s/he requested flexible working under the statutory scheme.

· Because s/he complained about less favourable treatment as a part-timer.

· For joining or not joining a trade union.

· For whistleblowing.

· For seeking to enforce the minimum wage. 
For a full list, see the latest edition of Employment Law: An Adviser’s Handbook, chapter 6 (bibliography, p112).
What compensation does the employee get for unfair dismissal?

· A basic award. This is calculated like statutory redundancy pay.  If the employee has been paid redundancy pay, this is set off against the basic award.


· A compensatory award, primarily consisting of loss of earnings and loss of pension, for a period which the tribunal thinks fit.  If the employee has also proved his/her dismissal was unlawful discrimination, s/he will not be awarded duplicated compensation for loss of earnings.


· A tribunal can order reinstatement if the employee requests and if it is reasonably practicable.  If the employer refuses to comply with a reinstatement order, the tribunal can order an additional award of 26 – 52 weeks pay.

Statutory redundancy pay

· The right to statutory redundancy pay is set out in the Employment Rights Act 1996.


· A worker is entitled to be paid statutory redundancy pay if

· s/he is an employee

· s/he has at least 2 years’ service

· s/he is dismissed

· the reason for his/her dismissal is redundancy.

· The definition of redundancy can be tricky, but basically, a dismissal is for redundancy if it is because:

· the employer has closed or intends to close the whole business

· the employer has closed or intends to close the employee’s workplace

· the employer decides to employ fewer employees carrying out work of a particular kind.  A simple change of terms and conditions does not create a redundancy situation.


· The employee will lose his/her entitlement to statutory redundancy pay if s/he unreasonably refuses an offer of suitable alternative employment which is made before his/her original job terminates.  The new employment must start immediately or within 4 weeks of the old job ending.


· The employee can try out the new job for up to 4 calendar weeks. If s/he leaves or gives notice to leave within that time, his/her dismissal is taken to be for redundancy at the original date.  If s/he goes past the 4 weeks, s/he will lose his/her to redundancy pay.


· Statutory redundancy pay is calculated by a formula, ie

· 1½ week’s pay for each year of employment in which the employee was not below age 41

· 1 week’s pay for each year of employment, not in  the previous category, in which s/he was not below the age of 22

· ½ week’s pay for each year of employment in which s/he was below the age of 22.

· A week’s pay is gross pay subject to the statutory ceiling applicable at the dismissal date (£350 for dismissals from February 2009).


· A maximum of 20 years count for this calculation, counting backwards from the dismissal date.


· There is no upper age limit, but some employers try to avoid paying redundancy pay for employees over 65 by making them retire rather than dismissing them for redundancy. This can be challenged (see ‘redundancy pay and retirement’, p75).


· Some employers offer greater amounts by way of contractual redundancy pay. As this usually benefits those with longer service, it can be discriminatory, especially on age grounds (see ‘redundancy pay’, p73).
Notice pay

An employee is entitled to notice of dismissal as set out in his/her contract of employment.  This is subject to statutory minimum notice in section 86 of the Employment Rights Act 1996.


Discrimination against part-timers and fixed-term employees

It is unlawful under the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 to treat a part-time worker less favourably than a comparable full-time worker on grounds of being part-time.  This would include selecting part-timers for redundancy. The Regulations protect both male and female part-timers. However, as with indirect sex discrimination, there is a potential defence.  It is not unlawful if the employer can objectively justify the less favourable treatment.

Under the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002, a fixed-term employee must not be treated less favourably than a comparable permanent employee because s/he is a fixed-term employee.  This includes redundancy selection, but again, it is not unlawful if the employer can objectively justify the less favourable treatment.

Time-off to look for new employment

This right is set out in section 52 of the Employment Rights Act 1996.

An employee with at least two years’ continuous service is entitled to reasonable time off during the notice period to look for a new job or make training arrangements for new employment.

The employee is entitled to be paid for a maximum of 2/5 week’s pay in respect of any time taken during the whole notice period.
Collective consultation

Sections 188 – 198 of the Trade Union and Labour Relations (Consolidation) Act 1992 sets out these rules.

The duty arises where an employer proposes to dismiss 20 or more employees for redundancy at one establishment within a period of 90 days or less.

The definition of redundancy for these purposes is different from that applicable in respect of individual dismissals. It means any reason not related to the individuals concerned, eg dismissal for reorganisation or in order to change terms and conditions.

The employer must provide information and consult with the trade union representatives or if there are none, with correctly elected employee representatives.

If the employer fails to meet this duty, the trade union or employee representatives can bring a tribunal claim on behalf of the affected employees.  The tribunal can then make a protective award, ordering the employer to pay each affected employee up to 90 days’ pay.

Changing terms and conditions

Rather than dismiss workers for redundancy, some employers may impose changes to their terms and conditions, eg requiring them to take up different duties or cutting their pay and benefits.

In theory, employers cannot enforce changes to employees’ contracts without agreement.  In practice, employees may have limited rights if their employers do impose such changes.  The usual options available to employees in this situation are:

· Accept the changes and continue working.

· Resign and claim constructive dismissal.

· In respect of any pay cuts, claim an unlawful deduction in the employment tribunal.  This risks being dismissed.

· Refuse to carry out any altered duties.  This risks being dismissed.

· If applicable, claim discrimination.  This can be done while remaining in the job or leaving.

Many of these options involve actual or potential dismissal.  Remember that a worker can only claim unfair dismissal if s/he is an employee and has at least one year’s service (except for most of the automatically unfair grounds).  Also, s/he will not necessarily win an unfair dismissal case, even if the employer is imposing a contractual change.

To claim discrimination if it applies, it is not necessary to be an employee or to have any minimum service.

Discrimination might arise in the following ways:

· Direct discrimination:  The employer has imposed pay or benefit cuts on a particular worker, but not on other workers who are of a different race, religion, age etc.  Cuts imposed on female employees could bring their pay below the level paid to male comparators doing work of equal value and could bring about an unlawful situation under the Equal Pay Act 1970.


· Victimisation:  The employer decides to save money by not offering less overtime than in the past. A particular worker is offered less overtime than others.  This is because s/he has upset the employer by complaining about race discrimination in the recent past.

· Indirect discrimination:  The employer imposes new flexible shifts or rigid shifts which are incompatible with childcare.


· Disability discrimination:  The employer requires workers to become multi-tasking.  A particular worker is unable to undertake to do certain of the new tasks because of his/her disability.

Advising on what a worker should do when faced with a unilateral change of contract by the employer is complicated. The above is only a summary.

Bibliography
· Equal Opportunities Review. Published every month by Michael Rubenstein Publishing. Tel: 0844 800 1863. News, policy features on HR initiatives, legal analysis and law reports in the equal opportunities ﬁeld.

· Legal Action magazine. Published Legal Action Group. Tel: 020 7833 2931. Employment Law update in May, June, November and December issues, written by Central London Law Centre's Employment Unit. Useful summary of key statutes and cases in the previous 6 months, selected from the worker's point of view and put into an understandable context.


· Statutes and Regulations are available on the Office of Public Sector Information website (formerly HMSO) at www.opsi.gov.uk
Text books

· Butterworths Employment Law Handbook. Edited by Peter Wallington.
All relevant Statutes, Regulations and Codes fully reproduced. No commentary. This Book is regularly reissued with latest Statutes.

· Harvey on Industrial Relations and Employment Law. Published Butterworths.
Multi-volume loose-leaf, regularly updated and available on line. The most authoritative academic text on employment law. Reviews case-law and reproduces key Statutes.


· Employment Law - An Adviser's Handbook by Tamara Lewis.
Published Legal Action Group. Tel: 020 7833 2931. Ed 7 (2007). Ed 8 due Autumn 2009.
For workers and their advisers in unions / voluntary sector. Guide to law, evidence, tactics and procedure, with comprehensive check-lists and precedents. Covers all areas of employment law with large discrimination section.

Central London Law Centre Guides

· RRA Questionnaires: How to Use the Questionnaire Procedure in Cases of Race  Discrimination in Employment. By Tamara Lewis. Edition 2 published by Central London Law Centre in 2003. Updated (2009) version available on EHRC website.
Guide to procedure and sample Questionnaires for many situations. 

· SDA and Equal Pay Act Questionnaires: How to Use the Questionnaire Procedure in Cases of Sex Discrimination in Employment. By Tamara Lewis. Published Central London Law Centre. Updated (2009) version available on EHRC website.
Guide to procedure and sample Questionnaires for many situations. 


· Discrimination Questionnaires: How to Use the Questionnaire Procedure in Cases of Discrimination in Employment. By Tamara Lewis. Published Central London Law Centre in 2004. Updated (2009) version available on EHRC website.
Guide to procedure and sample Questionnaires for many situations. Covers all areas of discrimination law except age, with particular emphasis on sexual orientation and religion or belief. 


· Age Questionnaires: How to Use the Questionnaire Procedure in Cases of Age  Discrimination in Employment. By Tamara Lewis. Published by Central London Law Centre in 2006. Updated (2009) version available on EHRC website.
Guide to procedure and sample Questionnaires for many situations.


· How to recognise cases of age discrimination: an adviser’s toolkit. By Tamara Lewis. Published by Help the Aged, August 2006. Available for downloading as a pdf at www.taen.org.uk/Publications/ad_guide_for_advisers.pdf

· DDA Questionnaires: How to Use the Questionnaire Procedure in Cases of Disability Discrimination in Employment. By Tamara Lewis. Published Central London Law Centre. Guide to procedure and sample Questionnaires for many disability discrimination situations. Updated (2009) version on EHRC website.

· Proving disability and reasonable adjustments: a worker’s guide to evidence under the DDA. By Tamara Lewis. Published by Central London Law Centre. Updated (2009) version available on EHRC website. With special focus on 22 different impairments.


· An employer’s guide to reasonable adjustments under the DDA. By Tamara Lewis. Published by Central London Law Centre. Good practice guide for employers. Updated (2009) version available on EHRC website.


· Identifying employment cases: checklists for diagnosis and interviews. By Tamara Lewis. Published Central London Law Centre, February 2008. Useful guide on how to start investigating cases for generalist advisers or those new to employment law. Discrimination issues woven into general employment law throughout. Cross-references to Employment Law: An Adviser’s Handbook. 

· A discrimination claimant’s companion: a client’s guide to discrimination cases in employment tribunals. By Tamara Lewis. On EHRC website, 2009. Guide for advisers to hand out to their clients in discrimination cases to answer common queries and uncertainties. This is not a guide for clients to run cases themselves.  Adapted from the generic Claimant’s Companion available from Central London Law Centre.

· Enforcing ET Awards and Settlements. By Philip Tsamados. Ed 2.  Guidance for enforcement proceedings against employers when they will not pay agreed settlements or tribunal awards.
· Using the Data Protection Act and Freedom of Information Act in Employment Discrimination cases. By Tamara Lewis. On EHRC website, 2009.
Web-sites

	ACAS
	www.acas.org.uk

	Age Concern
	www.ageconcern.org.uk

	Employment and Human Rights Commission 

Help the Aged
	www.equalityhumanrights.com
www.helptheaged.org.uk

	Office of Public Sector Information
	www.opsi.gov.uk

	TAEN (The Age and Employment Network)
	www.taen.org.uk


