EHRC Response to Care Quality Commission reviews in 2009/10 Consultation, March 2009

1.
Introduction

1.1 The Equality and Human Rights Commission (EHRC) is an independent advocate for equality and human rights in Britain.  The Commission aims to reduce inequality, eliminate discrimination, strengthen good relations between people, and promote and protect human rights.

1.2 The Commission welcomes the opportunity to respond to this important consultation. We also welcome the creation of the CQC as a streamlined regulatory authority, and look forward to working closely together to achieve our shared objectives. CQC has a central role to play in promoting and measuring achievement of equality and human rights focused outcomes in what is increasingly likely to be a complex mixed economy of provision and consumption of care and support, including from increasingly diverse and a-typical providers.   The Equality and Human Rights Commission will work with the CQC to support it in delivery of its duties to promote human rights and equality.  

2. General comments on the consultation

2.1 We strongly agree with CQC’s belief that the ‘quality of care should be broadly defined and should reflect the outcomes of care for people and their experience’.

2.2 The summary of CQC’s regulatory powers (para 26) highlights sharing information with other regulators. We hope that this would also include routinely sharing information with EHRC, especially in the case of information relating to performance on human rights practice and services providers and commissioning bodies obligations under the Public Sector Duties. The importance of such close co-operation to ensure that any poor practice does not fall between the cracks between regulation and compliance has of course been highlighted in recommendations from recent independent inquiries (e.g. by Sir Jonathan Michaels and the Health Ombudsman).  

2.3 The Commission would also welcome the opportunity to explore with CQC the prospects for a specific Single Equality Duty (SED) for Inspectorates in the context of the forthcoming Single Equality Act.  The EHRC’s view remains that given the role of the inspectorates, their inconsistent implementation of the duties, the number of public authorities, the government’s commitment to ‘light- touch’ regulation and the underlining purpose of the duties themselves, a specific duty for inspectorates should be created.

In general, the purpose of the inspectorates is to examine how public authorities work against a common framework and to identify poor performance and assist in improving standards.  Thus, their functions may include to: 

· Report on standards of service delivery/ operation within a specific sector where public authorities deliver services

· Report on individual public authorities within that sector

· Make recommendations for improvement both to individual public authorities and about the sector as a whole to the relevant Secretary of State

· Share best practice.

Whilst the above model can be applied to most inspectorates, there is some diversity amongst them, so not all of the above may apply. They may also have additional responsibilities. For instance the Mental Health Act Commission appoints Second Opinion doctors and assists service users in making complaints within the NHS and will raise issues about the detention of individuals with mental health problems with the appropriate authority following site visits.

Their reach into the daily activity of the public sector is considerably more expensive than most other Inspection bodies. 

This line of reasoning is consistent with the intention of the duties themselves, which aim to create proactive institutional change in the way that public authorities discharge their functions. Giving inspectorates a monitoring role in respect of the duties may be one of the keys to achieving that aim and mainstreaming equality into the core business activities of public authorities.

2.4 We would also urge CQC to take into account relevant recommendations from the Commissions recent report on proposals for reform of care and support – From Safety Net to Spring Board, (February 2009). Particular priorities relevant to this consultation include:

· Identifying and rooting out ageist policy and practice – for example in inspection, charging policies or the exclusion of older people from schemes which support independent living.

· Action to instil an equality and human rights culture across care and support, including a national rights-focused framework of outcomes and action by the Equality and Human Rights Commission in partnership with the Care Quality Commission to ensure compliance with the law.
The Commission believes that a national framework of rights-focused outcomes, similar in purpose to those for Children’s Services and the Children’s Commissioner set out in the Children Act 2004, will aid the transformation of care and support from a system that has been historically based on a passive definition of individual need to one based on an active conception of rights and duties in which people are enabled to be full and equal citizens. At present the provision of care and support is patchy with sharp differences across localities and between different groups, fuelling the risk of greater inequality over the long-term. The ability to collect and analyse comparable data about outcomes for individuals across the mixed economy of care and support is essential to maintaining effective regulatory oversight. We believe that outcomes should work as a framework across needs assessment, in determining eligibility, in relation to personalisation, workforce training, inspection and strategy development, and be shared by health, social services and the full range of agencies involved in Local Strategic Partnerships and subject to Comprehensive Area Assessments. They should apply equally to those requiring or receiving publicly funded services, those paying for services themselves and to those providing unpaid care and support. The Commission proposes that the most suitable approach to outcomes is provided by a ‘capabilities approach’ building on the Equalities Measurement Framework that the Commission will shortly finalise with the Government Equalities Office (GEO).

The Commission will contribute towards the development of a national framework of human rights focused care and support outcomes that should be developed and agreed across government, the statutory and third sectors. We also want to work closely with the Care Quality Commission to build upon the innovative user-led and human rights approaches developed by its legacy Commissions.

3. Responses to specific consultation questions

Question 1  Do you agree with our proposals for assessing health commissioning processes using information from the World Class Commissioning assurance process?
3.1 
We welcome the priorities outlined in paragraph 46 of the consultation document: ‘People using health and social care services must be confident that commissioning ensures that:

· Services are capable of delivering the personalised and high-quality care that people expect.

· Care is safe, and people whose circumstances may make them vulnerable are protected from harm and abuse.

· Priority is given to prevention and early intervention so that people can maintain their health and independence.

· Services are joined up to ensure a smooth pathway from one service to another.’
We would urge CQC to extend this list to include specific reference to promoting social and economic participation; maximizing choice and control; and promoting respect for equality and human rights.

3.2 The Commission believes that the World Class Commissioning (WCC) Assurance process should represent a step forward in terms of greater accountability and transparency. As the Kings Fund have highlighted however there are some doubts about whether the the limited scoring scale serve the overall ambition. Given the likelihood that the highest-end level fours will be virtually unused and the level threes infrequently awarded, there will probably be very little granulation in scores. As a result, PCTs who are operating at very different levels may come through the process with very similar scores - so as an objective assessment of relative performance the ratings may not be as informative as CQC would like them to be. We would also be interested in how differences in equality and human rights can be scored in order to improve differentiation of relative performance.

3.3 We have some concerns about whether the WCC Assurance process takes sufficient account of Primary Care Trusts obligations to promote equality and human rights and to comply with the relevant Public Sector Duties The eleven criteria against which they will have to deliver services and against which their performance will be assessed by the relevant inspection bodies do not include specific requirements in respect of equality and human rights.  There are strong indications that, if the policy is implemented in its current form, it has the potential to:

i) fundamentally change the way that primary care services are configured and delivered at a local level, with no specific emphasis on, or consideration of equality and human rights in the orientation and delivery of such services;

ii) effectively minimise the degree to which CQC will be able to inspect for equality, as the aforementioned eleven criteria will form the core competencies against which the CQC will be obliged to inspect. 

In both respects, the strategy threatens to constrict CQC’s ability to monitor the performance of NHS Trusts and to address longstanding differential outcomes for different communities and groups.  

For example, the current development of a draft Commissioning Guide on (Mainstream) Services for People with Learning Disability has primarily been driven by the former DRC's Formal Investigation, and the Sir Jonathan Michael’s Inquiry, rather than any Department of Health led activity recognising the health inequalities faced by this group. 
3.4  Also, as noted in the DRC’s follow-up report to their Formal Inquiry:

‘…. many of the organisations to whom we directed recommendations appear to have taken no notice of them at all. For them, the physical health needs of people with learning disabilities seem still to be a low priority or not an issue of active consideration at all. It is, for example, woeful that only two out of 10 Strategic Health Authorities have Disability Equality Schemes that even come close to what is required. This is completely unacceptable. The term ‘institutional discrimination’ does not seem too strong to describe what is happening in some quarters.’
(David Wolfe, Chair of the Formal Inquiry Panel, September 2007)

Despite this pattern of early death – and experience of potentially avoidable ill health – these groups are less likely to get some standard, evidence-based checks and treatments (such as health screening or statin treatment for heart disease) and face huge access and attitude barriers in using health services. This suggests that CQC should be assessing LINks’ connectivity with local disabled people/organisations and groups in other protected equality strands and specifically how people with evidenced needs/inequalities are engaged locally, have their views actioned and health outcomes realised.

3.5  It is also very disappointing that despite Disability Discrimination Act (DDA) requirements having been in force since 1999, there has been only limited progress in enabling people to record access needs or even to get basic access needs met (for example, diagnosis and treatments being communicated in ways people can understand). We believe that CQC should therefore prioritise monitoring compliance with DDA and DED requirements in inspections.

Question 2. Do you agree with our proposals for assessing the commissioning of adult social care by councils?
3.6  The proposals for adult social care all seem appropriate. We would also hope to see CQC develop an equality and human rights specific framework to guide ongoing development of inspection protocols. This would allow CQC to evaluate how social care commissioning recognises and responds to equality, diversity and human rights.

It may also be appropriate for CQC to take account of relevant recommendations from CSCI’s recent review of Fair Access to Care Services.  Allocating resources fairly requires a transparent system of eligibility criteria, tied to clear outcomes and a universal entitlement to assessment, divorced from the allocation of public funding.  Local authorities must be mindful of their duties to promote equality in the way they determine eligibility criteria for services.  The Commission also believes that everyone seeking care and support should be given access to accurate, accessible and tailored information and advice and where appropriate brokerage and advocacy, including in relation to human rights, non-discrimination and equality.

Question 3. How should we best present our common assessment of primary care trusts and councils – should this be in the form of a ‘grade’ that can be used to inform the Comprehensive Area Assessment?
3.7  The Commission acknowledges the significant challenge associated with developing a common assessment framework across health and social care. CQC is to be commended for having started on developing such a framework so speedily. We welcome much of what has been proposed so far – e.g. building on CSCI’s work on incorporating the Our Health, Our Care, Our Say outcomes within the inspection and performance framework for social care and the quality improvement priorities set out in the NHS Next Stage Review.

3.8  We are not completely convinced however that the Darzi proposals can be uncritically accepted as generic steps that can be applied to all health and adult social care. Our main concern is that the conceptualization of outcomes in the NHS Next Stage Review framework is more narrowly and functionally focused than some of the outcomes in the social care sector, which incorporate broader goals such as improving life chances. 
3.9  We also have concerns that the proposals outlined in the consultation document may not give sufficient weight to the more qualitative forms of evidence gathering that are prevalent in the inspection methods adopted by CSCI and MHAC but are less often utilised in the health sector. To redress this we would suggest that attention should be paid to incorporation and adaptation of methods such as those used in CSCI’s Short Observational Framework for Inspection (SOFI) and the Inspecting for Better Lives programme, and also the methods utilised by MHAC in commissioners personal site visits. In order to work towards greater integration with the more quantitative grading system proposed in the consultation document further work will be required to subject patient and user data to sophisticated analysis using analytic tools such as NUDIST.

These methodologies are valuable because they reflect human rights principles and rebalance the focus from inputs to the experiences and outcomes for people who use services.  Guidance for inspectors on Inspecting for Better Lives, for example, includes support on assessing how the service promotes people's dignity, respect and human rights. The guidance asks inspectors to check that people are safeguarded from abuse, that they are free to practice their religion, that they are not discriminated against and that their right to privacy and a family life is being respected. These are all crucial elements of any inspection review and are not easily captured by self-assessment and quantitative methods.

Clearly, the additional time required for using more qualitative methods would need to be balanced against other priorities and constraints. However, should periodic reviews be changed to a bi-annual instead of annual basis in future then this could leave greater scope for more detailed qualitative analysis of inspection evidence.

3.10  Further work is also required on methods for monitoring potential abuse or neglect. All quantified data relating to loss of life, injuries or sickness that is service-acquired should be treated as indicative.  So, all incidents should be recorded and used to prompt appropriate external or senior management monitoring.

This equates to level of seriousness with hospital-acquired infections, and the need for safeguarding over and above health and safety.  It will be essential to retain and publish these as part of ‘quality’ accounts.

An example is the incidence of bed-sores or ulcers in hospital or care home settings.  These are highly indicative of either serious individual abuse or failure to treat people with dignity and respect or related practice. It may also be indicative of failure to identify and/or treat an underlying condition.  All too often, these are highly likely to occur even with good care of very ill or frail people, but without good data are very difficult to monitor.  

3.11 The preferred manner of describing standards is to use ‘positive’ models, but when rights are so fundamental then negative and cautionary standards are arguably more appropriate. For example, whilst stressing safety is essential this will be strengthened if the standards indicate that any failure to report or record any harm acquired after entry into care pathway or service would be a serious disciplinary issue.  We believe this should be on a par with failure to report Health and Safety risks.  

Question 4. Do you agree with our approach on the assessment of standards for NHS providers?

3.12  The Commission believes that the assessment of Standards for NHS providers needs to be strengthened in a number of areas. There is a longstanding history of concerns regarding the differential outcomes for groups and communities across the disability, gender and racial equality mandate areas.  The issues raised below are relevant and remain a concern to the present day. 

3.13  A particular concern for the Commission is that changes to the delivery of mental health services have not resulted in the proposed changes in outcomes for particular groups and communities.   As a consequence differential routes into mental health services and different experiences of key aspects of the services are continuing to lead to disproportionate outcomes for particular communities and groups.  

A joint review of adult mental health services in England by the Healthcare Commission and Commission for Social Care Inspection found that 66% of Local Implementation Teams (LITs) did not had the required number of Community Development Workers (key aspect of the CRE strategy) and had no plans to remedy this. Only 32% of specialist mental health staff had received racial equality training, with the figures for disability and gender equality being even worse.  The report concludes that specialist services were not widespread, the needs of ethnic minority communities were ‘not fully considered’ and ethnicity data collection was ‘often lax’.

3.14  We would also question why some of the standards for social summarised in Table 3 in the consultation document are not also applied to PCTs – e.g. leadership and user involvement. The Commission believes that these should be given equal weight across all sectors.

Question 5. Do you support the additional indicator on learning disability?
3.15  The Commission strongly supports this proposal. As Sir Jonathan Michaels has observed in his recent Inquiry: 

‘People with learning disabilities are amongst the most vulnerable and many have some of the greatest health needs. Together, the evidence implies that ‘reasonable adjustment’ is needed to policy on devolution of decision-making on health care to local level for people with learning disabilities.  Current policy is failing for this group.

All health care organisations, including the Department of Health, should ensure that they collect the data and information necessary to allow people with learning disability to be identified by the health service and their pathways of care tracked.
Primary care trusts should identify and assess the needs of people with learning disabilities and their carers as part of their Joint Strategic Needs Assessment.  They should consult with their Local Strategic Partnership, their Learning Disability Partnership Boards and relevant voluntary user-led learning disability organisations and use the information to inform the development of Local Area Agreements.’
3.16  We agree fully with all of the above and believe that the recommendations from the Michaels Inquiry represent a clear course of action the health and social care sectors need to take in order to demonstrate due regard for people with learning disabilities.  

Further evidence in support of the proposal comes from the Healthcare Commission and Commission for Social Care Inspection (CSCI) report into services for people with learning disabilities in Cornwall Partnership NHS Trust, which catalogued numerous failings including a lack of treatment plans, a range of physical and emotional abuses and systemic failure to change underlying problems in the culture, policies and practice that enabled abuse and poor practice to flourish. 

3.17  We also concur with the recommendation from the Michaels Inquiry that: ‘Inspectors and regulators of the health service should develop and extend their monitoring of the standard of general health services provided for people with learning disabilities, in both the hospital sector and in the community where primary care providers are located.  The aim is to support appropriate, reasonable adjustments to general health services for adults with learning disabilities and their families and to ensure compliance with and enforcement of all aspects of the Disability Discrimination Act.  Healthcare regulators and inspectors  (and the Care Quality Commission, once established) should strengthen their work in partnership with each other and with the Commission for Equality and Human Rights, the National Patient Safety Agency and Office for Disability Issues.’
3.18  We believe that the above could form a basis for developing a Memorandum of Understanding or Concordat with CQC and other regulators that would help CQC to ensure that services meet the ‘high level requirements’ for registration and subsequent inspection.

Question 6. Do you agree with our proposals for health and adult social care providers registered under the Care Standards Act 2000?
3.19  These proposals all seem appropriate at this stage pending a review of the standards framework.

Question 7. Do you support a single, integrated report on the state of both health and adult social care?

3.20  We believe that an integrated report would help to encourage a common approach.

Question 8. Should this also include our annual report on the operation of the Mental Health Act?

3.21  The Commission strongly welcomes the proposal for integration of monitoring use of the Mental Health and Mental Capacity Acts and we believe it would be very important for this evidence to be included in CQC’s annual report.

Question 9. From the list of potential topics for special reviews, which would you consider to be the highest priority?

Question 10. What specific issues would you want us to address for any of these topics and how would we best do this?

3.22  Of the proposed topics listed in Table 6, we believe the most important would be a review of how well health and social care services are addressing equality and human r through the commissioning process.

3.23  Other topics of interest to the Commission are:

· Meeting the health care needs of people in care homes;

and,

· Meeting the physical health needs of people with mental health conditions and learning disabilities (although, given the evidence on wider inequalities in health outcomes for these groups, we do not believe this should be restricted to hospital and residential settings).
Question 11. What other topics would you want us to address in future years?
3.24 Developing a common outcomes framework for health and social care

As noted above we have a concern that the conceptualization of outcomes in the NHS Next Stage Review framework is more narrowly and functionally focused than some of the outcomes in the social care sector, which incorporate broader goals such as improving life chances. A special review could be an appropriate vehicle for further development and testing of a common outcomes framework to address these issues.

3.25 Embedding awareness and understanding of human rights in day to day practice

The Commission would like to see CQC develop an equality and human rights specific framework to guide their approach to reviews and ongoing inspection protocols and we are very keen to work with CQC on this task - both conceptually and in terms of developing methodologies.

We should stress however that our interest in this area is to go beyond compliance (important as that is) to address the role of inspection and regulation in embedding human rights culture within public services.

A human rights approach exists when providers of public services have a proactive approach to the planning and delivery of public services which explicitly recognises that the needs of individuals, (both services users, and staff) is underpinned by the values and legal responsibilities of human rights and the Human Rights Act. It also involves an institutional commitment to respect human rights in practice. 

A human rights approach will:

· Recognise that everyone has the right to be treated with respect and to receive fair  and dignified treatment;

· Provide a framework for balancing competing rights and duties and so encourage social responsibility’;

· Restrict human rights only where necessary and on specified legal grounds (like public safety and protecting the rights of others);

· Require institutional thinking and systemic implementation (an attitude of mind in decision-making and a code for behaviour throughout the organisation);

· Provide the guiding principles for how decisions should be made;

· Require constructive engagement and a fair process when staff and individual service users and their advocates challenge practices.

· The major changes in commissioning, service delivery and linkage to social/community  based care must reflect equality and human rights at their core.

3.26 Personal safety and well-being

In our recent report on reform of care and support we recommended that CQC should work with the Commission, other inspectorates and regulatory bodies on themed inspections in relation to personal safety.


Ensuring safety in service provision is clearly one of the primary functions for CQC. Safety relates to the least qualified human rights for those most likely to be in vulnerable circumstances.

– e.g. right to life, freedom from inhumane and degrading treatment – so also has a vital role in meeting CQC’s human rights remit. 
The Commission is very keen to ensure that the new Care Quality Commission (CQC) has safeguarding and monitoring practice on human rights as an explicit part of its inspection, monitoring and improvement functions. 

3.27 Developing a framework for assessing quality in health and adult social care

 From an initial analysis most of the domains outlined in Table 2 of the consultation document have a close relationship to key principles of human rights and equality, but these will need to be made more explicit in order to embed these principles. EHRC would be keen to assist CQC in this process.

4. Further information

For further information about this response, please contact:

Gerry Zarb
Policy and Strategy Directorate
Equality and Human Rights Commission
3 More London
Riverside, Tooley Street 
London SE1 2RG

Telephone 020 3117 0434
Fax 01925 884 275

 

Email: gerry.zarb@equalityhumanrights.com
 

PA: Lara Taiwo 
Telephone 020 3117 0433
Email: omolara.taiwo@equalityhumanrights.com
 

� Healthcare Commission & Commission for Social Care Inspection, No Voice, No Choice: A joint review of adult community services in England, July 2007.  
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