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IntroductionPRIVATE 

The questionnaire procedure has been under-used in the running of cases of sex discrimination in employment, despite its vital importance to the chances of success. This guide seeks to correct that. It also introduces the more recent procedure for equal pay questionnaires.

The guide is aimed primarily at advisers who are familiar with general employment tribunal procedure, but it may also be of some help to workers bringing their own claims who have no access to specialist advice. The content aims to be a tactical as well as procedural guide to writing questionnaires, and it derives both from many years of experience of running sex discrimination cases and from common misunderstandings and difficulties arising in training and taking telephone enquiries from trade unions and Citizens Advice Bureaux.

WARNING: Although the guide touches on the law and some other aspects of running a sex discrimination case in the employment tribunal, in no way is it an adequate guide to these. 

For fully detailed guidance on the law, relevant evidence and procedure, including how to write a tribunal claim and more questionnaire precedents, see the latest edition of Employment Law: An Adviser's Handbook by Tamara Lewis (see p102). 

The sample questionnaires at the end

There is no absolutely right way to write a questionnaire. Much of it is a matter of tactics. The more practice an adviser has, the better s/he will get, as the way the questionnaire process fits into the general running and evidence gathering of a case becomes increasingly apparent. This guide is to help stop advisers practising at the worker's expense.

The samples cannot be copied slavishly as questions need to relate to the unique facts of each case. The guide as a whole attempts to explain how questions should be devised which relate to a particular case. In addition, it has been indicated where certain questions are commonly useful in specific kinds of circumstance or scenario, eg sham redundancy or failed promotion.

Most of the samples are taken from real cases, although names and details have been changed to maintain confidentiality. Any similarity of the names to real people or places is purely coincidental.

Terminology
It is common to describe a person who thinks s/he has been discriminated against and who submits a questionnaire or approaches the Equality and Human Rights Commission (“EHRC”) as "the Complainant". If an employment tribunal case is started, this person tends to be called "the Claimant". In this guide, I have generally referred to the potential author of a questionnaire as “the worker” or “the Claimant”. The employer is called "the Respondent". The questionnaire under the Sex Discrimination Act (but not the Equal Pay Act) may be referred to as a “SD74” (the number on the standard form)
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Bringing cases of sex discrimination or equal pay in employment
This guide is only concerned with cases concerning equal pay or sex discrimination in employment situations. These cases are heard in employment tribunals. However the questionnaire procedure, with different time-limits, is also applicable in non-employment cases under the Sex Discrimination Act 1975 ("SDA")

The legal framework: sex discrimination 

The law against sex discrimination is contained in the Sex Discrimination Act 1975 (“SDA”), but sex discrimination in pay or contract terms is covered by the Equal Pay Act 1970. In European law, sex discrimination in pay is covered by Article 141 of the Treaty of Rome and the Equal Pay Directive. Other forms of sex discrimination in employment are covered by the Equal Treatment Directive.

The Sex Discrimination Act forbids discrimination related to gender, gender reassignment, pregnancy and maternity, being married or being a civil partner. The precise definitions of discrimination are set out later in this guide.
The former Equal Opportunities Commission ("EOC") issued a Code of Practice under the SDA, which lays down guidelines for good practice. Although it is not against the law in itself to fail to follow a recommendation of the Code, an Employment Tribunal must take into account any relevant provision of the Code when it decides whether discrimination has occurred in a particular situation.

The European Commission has adopted a "Recommendation on the Protection of the Dignity of Women and Men at Work". The Recommendation annexes a "Code of Practice on measures to combat sexual harassment". Again, although the Recommendation and Code are not binding in themselves, tribunals should take their provisions into account in sexual harassment cases.

The questionnaire procedure is set out at section 74 of the SDA and in the Sex Discrimination (Questions and Replies) Order 1975 SI No.2048.

The legal framework: equal pay

Discrimination between men and women in pay or contract terms is covered by the Equal Pay Act 1970 (“EqPA”). Both the Equal Opportunities Commission and the European Commission issued Codes of Practice on equal pay.

The EqPA works differently from other types of sex discrimination. One of the main differences is that a worker wishing to make a claim must compare his/her pay with that of another worker of the opposite sex in the same employment. (Under the SDA and in other areas of discrimination law, an actual comparator is not necessary – although it helps prove a case if one can be found.)

The questionnaire procedure is set out at s7B of the EqPA and in the Equal Pay (Questions and Replies) Order 2003 SI No 722.

Who can claim 

A sex discrimination case under the SDA can be brought by existing employees, job applicants, workers employed on a contract personally to execute any work, contract workers eg temps or concession workers, and trainees. Under the EqPA, equal pay claims can be made by employees, those on a contract personally to do any work, apprentices and most trainees. There is no minimum qualifying service or hours required for a worker to make a claim under either Act.

Vicarious liability in SDA claims

Under section 41 of the SDA the employing organisation is legally responsible for any discriminatory action by one worker against another, provided that action is carried out in the course of employment. The employer is responsible regardless of whether s/he knew or approved of the unlawful act, unless s/he had taken such steps as were reasonably practicable to prevent unlawful acts of discrimination.

This means that a legal claim should be brought against the employing organisation (which is therefore named as a "Respondent" in the tribunal claim). Sometimes, especially where there is a real risk that the organisation may be able to show it had taken significant preventative steps and where a particular individual can be identified as carrying out the discrimination, that individual should also be named as a Respondent.  For a fuller discussion of whether individual Respondents should be named, see Employment Law: An Adviser’s Handbook (see bibliography, p102).

Statutory dispute resolution procedures 

Compulsory disciplinary and grievance procedures were introduced by the Employment Act 2002 (Dispute Resolution) Regulations 2004. They have been abolished from 6th April 2009, but with some transitional effect, which is particularly likely to impact on discrimination cases. For some time beyond April 2009, it will therefore still be necessary to understand the rules, their impact on time-limits and when they cease to apply. Here are a few points particularly relevant to SDA and EqPA claims:


· The procedures only apply to employees. Therefore they do not apply to all workers who may be able to claim under the SDA or EqPA.


· If the employee does not follow the procedures when required, s/he will have his/her compensation reduced by the tribunal and may even be debarred from bringing a sex discrimination or equal pay claim altogether.


· With limited exceptions, an employer must follow the statutory minimum disciplinary procedure (DDP) before dismissing an employee.


· Except where s/he is complaining only about dismissal, the employee must usually bring a grievance, before starting any SDA or EqPA case, about the subject-matter of the claim.
· The statutory procedures do not apply in limited circumstances, eg the employee has been subjected to harassment and has reasonable grounds for believing that starting or continuing with the procedure would result in him/her being subjected to further harassment. (See Reg 11(3)(b).)


· Time-limits are sometimes extended where the procedures apply (though only in respect of the employing organisation, probably not for individual respondents). It is very important to be correct that the procedures do apply, as otherwise there will be no extension of time-limits for this reason.


· The procedures are abolished in April 2009, but will still apply in respect of certain discriminatory actions before that date – the transitional rules are complex in themselves. 

The ACAS Code of Practice on Disciplinary and Grievance Procedures 

The latest edition of the ACAS Code comes into force in April 2009.

A failure to follow the Code is not in itself against the law. However, employment tribunals will take the Code into account when considering relevant cases. 

Tribunals will also be able to adjust any awards made in relevant cases by up to 25 per cent for unreasonable failure to comply with any provision of the Code. This means that if the tribunal feels that an employer has unreasonably failed to follow the guidance set out in the Code they can increase any award they have made by up to 25%. Conversely, if they feel an employee has unreasonably failed to follow the guidance set out in the code they can reduce any award they have made by up to 25%.

If the employee later wins a discrimination case, for example, and either the employee or the employer did not follow the ACAS guidelines regarding lodging and dealing with grievances, the employee’s compensation may be increased or reduced according to who is at fault.

How to start a sex discrimination or equal pay case in the employment tribunal

A claim is started when the worker's claim form is received by the correct tribunal office. The tribunal claim must be written on the standard form, “ET1”, which is available on the Employment Tribunal Service website (www.employmenttribunals.gov.uk).

Strict time-limits apply. Broadly speaking, under the Sex Discrimination Act (“SDA”), the tribunal claim must arrive at the tribunal within 3 months of the act of discrimination. This means 3 calendar months less 1 day. For example, if the worker was given a discriminatory warning on 3rd February, the last day for his/her claim to arrive at the tribunal would be 2nd May. The employment tribunal has a discretion to allow in a late claim if it is just and equitable to do so, but this cannot be relied on. 

In a standard case under the Equal Pay Act (“EqPA”), a claim must be brought no later than 6 months after the last day on which the worker was employed in the employment. The rules are complicated and uncertain where the woman was employed on a series of short contracts. There are special rules where the worker was under a mental disability or where the employer deliberately concealed relevant information, without which the worker could not reasonably have been expected to start a case.

Under the SDA and EqPA, there may be a three month extension of time in certain circumstances where the statutory dispute resolution procedures apply.

Note that sending in an application to the EHRC does not extend the tribunal time-limit.

This guide does not deal with the following important issues:

· sex discrimination, pregnancy and equal pay law (apart from a basic introduction)

· how to write an effective tribunal claim

· precisely when the time-limits are counted from

· considerations which may persuade a tribunal to allow a late claim

· when and how the statutory disciplinary or grievance procedures apply

· when time-limits get extended under the statutory disciplinary or grievance procedures.

The meaning of unlawful sex discrimination in the SDA
There are four kinds of unlawful discrimination under the Sex Discrimination Act ("SDA"). Each has a precise legal meaning. This guide gives only an introduction to the legal definitions and indicates some evidence which the questionnaire may help obtain. It is not a full guide to necessary evidence.

(a)       Direct discrimination SDA s1(1)(a), s2 and s3(1)(a)

(i) The law:

It is direct discrimination to treat a worker less favourably or differently on grounds of his/her sex or being married or a civil partner.

For example, a woman and a man apply for a job as a plumber. Although their experience is similar, the man is chosen because the employer thinks it is “man’s work”.

It can be direct discrimination even if there is no comparable male worker applying for the job at the same time. In the above example, the woman may be the only applicant for the job, but she is still rejected for the same reason.

The employer's motive is irrelevant and apart from some specific exceptions (for genuine occupational qualifications and limited positive action), there is no defence. 

In most situations, it is useful to ask yourself the "but for" question (established by the House of Lords in James v Eastleigh B.C. [1990] IRLR 288) ie


"but for the fact the worker was a woman, would the employer have treated her in the same way?"

(ii) Evidence and the questionnaire:

It is very helpful to find a worker of the opposite sex who has been treated better in comparable circumstances. The questionnaire can be used to discover and test such comparators and the employer’s explanation for the different treatment. It can also find out statistics about how men and women are treated in the workplace. See p36 for more guidance on questions.

(b)  
Indirect discrimination  SDA s1(2)(b), s2 and s3(1)(b)
(i)        The law

Indirect discrimination occurs where a provision, criterion or practice is applied, which puts a woman at a disadvantage and which puts or would put women generally at a particular disadvantage when compared with men. There is a defence of justification if the employer can show the provision, criterion or practice is a proportionate means of achieving a legitimate aim.

For example, a supermarket refuses to employ anyone under 6 foot (1.83m) (whether male or female), because it wants staff who can reach the top shelves. This rule would disqualify proportionally more women than men and is unlikely to be justifiable, since steps could be used.

A common example of indirect sex discrimination is where an employer refuses to allow a woman to work part-time or adjust her hours for childcare reasons. Inflexibility over working hours tends to disadvantage women more than men.  Whether it is unlawful for the employer to refuse requests for flexible working depends on the facts of each case and whether the employer can justify insisting on full-time work or particular start and finish times.

The concept of indirect discrimination also applies to indirect discrimination against men, married people or civil partners.

(iii) Evidence and the questionnaire:

It is necessary to gather evidence, usually statistics, to show that the relevant provision, criterion or practice disadvantages one sex more than the other. The questionnaire can be used to gather statistics about existing employees where these are relevant, eg if an employer selects part-timers first for redundancy, the questionnaire can establish what proportion of women as opposed to men worked part-time. The questionnaire can also ascertain the employer’s reasons or justification for imposing the provision, criterion or practice. See p39 for more guidance on questions.
(c) 
Victimisation   SDA s4

(i)        The law:

This is where a worker is penalised because s/he has previously complained of discrimination, formally or informally, or given evidence for another worker in a discrimination case or done any other "protected act". The only defence is that the worker made a false allegation and did not act in good faith.

For example, a woman brings a grievance about lack of promotion on grounds of sex. Her grievance is rejected and as a result, she is made redundant.  Provided the grievance was brought in good faith and she can prove she was made redundant as a result (and not for some other reason), this would be unlawful victimisation.

(ii)      Evidence and the questionnaire:

It is necessary first to prove that the worker did the “protected act”, ie that s/he complained of discrimination. This may be difficult if the worker only made a verbal complaint of discrimination. It is then necessary to prove that the employer treated the worker differently as a result. The actual or hypothetical comparison is with a worker who has not done the protected act.  It is therefore relevant to look at how other workers have been treated in similar circumstances and also how the worker was treated before s/he made his/her complaint. As with direct discrimination, the questionnaire can be used to find out how others have been treated in comparable circumstances and the reasons for any different treatment. See p38 for more guidance on questions related to victimisation.

(d) 
Harassment  SDA s4A

(i)        The law:

There are three types of harassment under the SDA:

· Unwanted conduct related to sex or gender reassignment

· Unwanted verbal, non-verbal or physical conduct of a sexual nature

· Less favourable treatment because the worker has rejected or submitted to such conduct

The unwanted conduct must have the purpose or effect of violating the worker’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for the worker. It must be reasonable to regard the conduct as having that effect, taking account of all the circumstances including, in particular, the perception of the harassed worker.

It is often a feature of harassment cases that the harasser, if rebuffed, accuses the worker of poor work. 

If the worker reports the harassment to management, who fail to investigate properly, or reject the allegation and demote, discipline, dismiss or transfer the worker as a result, this may be further harassment or, if management treat the worker less favourably on grounds of sex, direct discrimination.

Whether a particular set of facts should be covered by the definitions of harassment as opposed to direct discrimination or victimisation may not always be clear.

There is also a specific new offence of 3rd party harassment. An employer is taken to have subjected a woman to harassment where the employer has failed to take reasonably practicable steps to prevent the 3rd party (eg member of the public) from harassing the woman. It only applies if the employer knows the woman has been subject to harassment in the course of her employment on at least two other occasions by a third party, though not necessarily the same one. (Where these conditions do not exist, arguably claims can be made against 3rd parties for harassment under the more general definitions of harassment under the SDA - the narrowness of the new offence may well be contrary to EU law.)
(ii)        Evidence and the questionnaire:

Regarding the initial harassment, this is usually simply a question of proving that incidents actually happened. The worker will also need to show that the conduct was “unwanted”. Ideally s/he would have said so explicitly, but this is not necessary if it would obviously be undesirable. The questionnaire can ask to what extent the employer accepts the worker’s version of events. The questionnaire can also ask for details of any investigation carried out, what witnesses said and the findings.

If the worker is disciplined for poor work or misconduct as a result of complaining to the harasser or management, s/he can use the questionnaire to pin down the reasons for the action against him/her and for details about potential comparators (see direct discrimination and victimisation sections above). See p40 for more guidance on questions.

Equal pay law

(i) The law:

The Equal Pay Act 1970 (“EqPA”) works quite differently from the SDA and other discrimination legislation.

Under the EqPA, a worker must compare his/her pay with that of a worker of the opposite sex who is in the same employment. Unlike for other forms of sex discrimination which are covered by the SDA, the worker cannot make a purely hypothetical comparison. A woman may therefore compare her pay with that of man doing:

· like work, or

· work rated equivalent on a job evaluation scheme, or

· work of equal value 

There is a defence if the employer can prove the pay differential is due to a genuine material factor other than sex.

(ii) Evidence and the questionnaire:

The worker needs evidence to show his/her comparator(s) were doing like work or work of equal value.  S/he will need to know what the comparator(s) were paid and the make up of the pay-package (bonuses etc).  S/he will also want to find out the employer’s explanation for the pay differential.  The questionnaire can be used to gather all this information. See p49 for more guidance on questions.

What is a questionnaire?
The questionnaire procedure can be used by workers who believe they may have been subjected to sex discrimination or unequal pay and who are thinking of bringing an employment tribunal claim.

The procedure enables a worker to ask the employer any relevant questions which will be useful in finding out why s/he has been treated in a certain way and whether s/he can prove discrimination.

The worker decides what information s/he would like from the employer and devises the appropriate questions, which are written down (usually on the standard form) and sent to the employer.

The employer is expected to answer the questions in writing within eight weeks. The questions and answers can be used as evidence at the employment tribunal hearing if the case goes ahead.

An employer contesting a sex discrimination or equal pay claim cannot use the procedure to question the worker.

Note that:
Sending a questionnaire to the employer does not start any legal action. If no tribunal claim is ever sent to the tribunal, then no legal claim will be started.

If a legal claim is started, then the questionnaire and any reply will be looked at by the employment tribunal at the eventual hearing. It usually goes into the trial bundle.

If no claim is started, the questionnaire and any reply will remain only as private correspondence between the parties.

Quite often, a worker is unsure whether or not s/he wants to go as far as starting a full legal case. If s/he can get an answer to a questionnaire before the time-limit for starting a claim, this will help make up his/her mind.

A worker who is still in employment should be aware that an employer is likely to be upset by a questionnaire, even if no legal case is started. Where there is little initial evidence of discrimination, but the worker wants to find out more, it may be wiser to ask questions in an informal letter first.

It is a bad idea to send a questionnaire where the worker has no intention of pursuing a case, whatever the reply, or where s/he obviously has an extremely weak case. Sending a questionnaire usually has repercussions. It will probably upset the employer and could lead to adverse references. In theory, it is unlawful to victimise a worker for sending a questionnaire, but in practice, victimisation is hard to prove and the practical consequences may be intolerable. Sending a questionnaire will also have an effect on the worker’s feelings, who may get emotionally drawn into starting a case which initially s/he had not wanted to pursue. Almost always, the best time to use the questionnaire procedure is when the evidence already indicates there is a case worth exploring.

Is the questionnaire procedure available in employment tribunal cases other than sex discrimination or unequal pay?

The questionnaire procedure is available in all discrimination cases, ie cases under the Race Relations Act, the Equal Pay Act, the Sex Discrimination Act, the Disability Discrimination Act, the Employment Equality (Religion or Belief) Regulations, the Employment Equality (Sexual Orientation) Regulations and the Employment Equality (Age) Regulations. It also applies under the Fair Employment and Treatment (Northern Ireland) Order 1998 in Northern Ireland. The procedure is not available in ordinary unfair dismissal cases or other employment tribunal claims.

For specialist guides to writing questionnaires for race, age or disability discrimination, and for a generic guide to all areas with particular emphasis on sexual orientation, religion and belief, see bibliography (at p102).

Is a questionnaire necessary?
A questionnaire is obviously essential where a worker needs more information to decide whether to embark on a tribunal case. But how important is it to use a questionnaire if the worker has already decided to go ahead?  Strictly-speaking it is possible to run a sex discrimination or equal pay case without having served a questionnaire, but this deprives the worker of a crucial opportunity to gather the necessary evidence to prove his/her case. It is very hard to win a sex discrimination case where no questionnaire has been served. Quite often the worker will find s/he is going into a hearing with no idea what the employer will say about vital aspects of the case.

It is probably negligent for an adviser / representative not to consider and advise on a questionnaire - it will only be in a rare case where one is not necessary. Although there are other opportunities while running a case to gather evidence, these are more limited than the questionnaire procedure, eg

Disclosure. This is the process whereby the worker can ask the employer to supply relevant documents. This is important, but cannot substitute for the questionnaire procedure, because it is limited to information which is contained in documents.


Additional information. This is the process whereby the worker can ask the employer to expand upon vague wording in the text of the employer’s tribunal response form. The term “additional information” replaced the former “request for further and better particulars”. Although the current term is interpreted a little more widely, it is still not possible to ask the sort of detailed questions which can go into a questionnaire.


Written answers. It is possible to ask certain factual questions of the Respondent, but again this procedure is far more limited than the questionnaire procedure in terms of what questions can be asked.

These procedures are additionally restricted in that they do not allow a worker to “go on a fishing expedition”, ie ask for documents or information without knowing whether the documents or information will reveal anything relevant. Indeed, when seeking a tribunal order for documents or information, it is necessary to explain how the order would assist the tribunal or tribunal judge in dealing with the proceedings efficiently and fairly. In contrast, the questionnaire does allow exploratory questions.

There are also tactical advantages to using a questionnaire. Where an employer does not wish to supply a document or additional information, s/he can simply wait for the worker to ask the employment tribunal for an order, which the tribunal may refuse. However, with the questionnaire procedure, the employer will not know until too late whether or not the tribunal will draw an adverse inference from the failure to reply (see p21).

The proper way to run a sex discrimination or equal pay case is to use all the available procedures (questionnaire, disclosure, additional information etc) to gather information. Inevitably there will be some overlap. At the end of the day, the replies to the questionnaire should be carefully compared with the documents and information supplied and with the oral evidence of witnesses. There are often contradictions and it is these contradictions which may persuade an employment tribunal to make a finding of sex discrimination.

Time-limits for sending the questionnaire 
Art 5 of the Sex Discrimination (Questions and Replies) Order 1975 SI No.2048.

Art 3 of the Equal Pay (Questions and Replies) Order 2003 SI No 722.

The questionnaire is sent direct to the employers, ideally by recorded delivery. It is normally addressed to the employing organisation care of the managing director or personnel director. There are strict time-limits for serving a questionnaire. This means that the questionnaire must be received by the employer within the relevant time-limit. To be safe, you should always ask the employer to acknowledge receipt immediately. It is also a good idea to send the questionnaire recorded delivery or to take it by hand.

Remember that sending a questionnaire does not start a sex discrimination case. A case can only be started by lodging a tribunal claim ("ET1") at the employment tribunal.

The time-limit for serving a questionnaire depends on whether or not a case has yet been started by lodging a tribunal claim. The questionnaire can be sent to the employer before the tribunal claim is lodged, or at the same time, or afterwards.

If the questionnaire is sent to the employer before the tribunal claim is lodged or simultaneously, then the time-limit is the same as for lodging the tribunal claim, including any extension of time under the statutory dispute resolution procedures (until they are abolished - see p6).

However once the tribunal claim has been lodged, it changes the time-limit for the questionnaire. The questionnaire must then be served (ie received by the employer) within 21 days starting on the day the tribunal claim was lodged.

· Even if the tribunal claim was lodged well within the time-limit, there is still only another 21 days for service of the questionnaire.

· On the other hand, even if the tribunal claim is lodged on the last day of the time-limit, there is still another 21 days for service of the questionnaire.

NOTE THAT nothing in the questionnaire procedure changes the time-limit for lodging the tribunal claim.
See over for an illustration of the time-limits.

	EXAMPLE OF TIME-LIMITS UNDER SDA
Act of sex discrimination: 4.10.08
Latest date the tribunal claim can arrive at the tribunal: 3.1.09


Latest date for questionnaire arriving at employers:
[a]   while the tribunal claim has not been lodged – 3.1.09
[b]   once the tribunal claim has been lodged, within 21 days of lodging, eg

· the tribunal claim is lodged on 2.11.08 – questionnaire must reach employer on or before 22.11.08
· the tribunal claim is lodged on 3.1.09 – questionnaire must be served on or before 23.1.09
Note that the time-limits in this example do not take account of any extension of time due to the application of a statutory disciplinary or grievance procedure



Normally a questionnaire should be served as soon as possible. This is particularly important, where because of lack of information, the worker is uncertain whether to start a case until s/he has answers to the questionnaire. 

There are also several tactical advantages, even where the worker is already certain s/he will bring a case. Once a case starts, employers often bombard the worker with requests for more information. An early questionnaire enables the worker to pin down the employer at a time when the employer cannot demand information in return. Also at early stages, employers often answer the questionnaire more openly and fully than once a case has started and been handed to solicitors.  Finally, obtaining information keeps the initiative on preparing the case in the worker’s hands. Ideally, you should press the employer to reply before the deadline for lodging a tribunal claim, even if this is well within 8 weeks from when the questionnaire was served. Usually employers will answer in time if they are told that a reply is needed by a certain date in order to be able to evaluate the case before the tribunal deadline.

However, if the worker has obtained advice very late in the day, when the tribunal time-limit is very close, the priority will be to lodge a tribunal claim so as not to miss the time-limit. There will then be another 21 days to prepare the questionnaire.

For practical reasons, the questionnaire is often sent to the employer at the same time as the tribunal claim is lodged. If the tribunal claim is lodged first, you must be very careful to diarise the 21 day time-limit for serving the questionnaire afterwards - it is easy to forget.

If the worker takes out a grievance relating to his/her claim, it is usually better to send the letter and go through the grievance procedure before sending the questionnaire. There are many reasons for this:

· The grievance may resolve the issue informally, whereas serving a questionnaire will antagonise the situation further. 

· The employer will become more cautious once a questionnaire is served, but may be relatively unguarded and revealing in an internal grievance.

· It may be easier to formulate an effective questionnaire after going through the grievance where more becomes known about the employer’s position.

· The employer is likely to refuse to answer the questionnaire until the grievance is completed in any event.

Having said that, there is a danger of running out of time to serve the questionnaire before a tribunal case starts.
Late questionnaires

If the time-limit has been missed for serving a questionnaire, the employment tribunal must be asked for its permission to serve the questionnaire late.

It is usually worth asking for permission. The longer the time that has passed since the time-limit, the more likely it is that the tribunal will refuse. It may help get permission to send the tribunal a draft questionnaire, which should be of a reasonable length and obviously relevant. Explain to the tribunal that it may save time at the hearing if the questions are answered.

Employment tribunals tend to be reluctant to agree to a late questionnaire where the worker was getting advice from solicitors or the EHRC at the time.

Second questionnaires

If the employer's replies to the questionnaire were quite unforeseeable or if other unanticipated information emerges, it may be helpful to submit another questionnaire. The employment tribunal's permission would need to be obtained. If the questions are obviously helpful and relevant in the preparation of the case, the tribunal should be willing to agree. It may also be of assistance to quote to the tribunal the views of the Employment Appeal Tribunal in the case of Carrington v Helix (1990) IRLR 6:


It seems to us to be a sensible and necessary part of the procedure that after the initial questionnaire the Claimant should be able to seek leave, on notice, to administer a further questionnaire.

A second tribunal claim

If the worker submits a second tribunal claim in respect of further discrimination taking place after the date of the first tribunal claim, then s/he may also submit a new questionnaire attached to that claim. The usual time-limits would apply. The employment tribunal's permission is not necessary for this.

What if the employer does not answer the questionnaire?
The employer cannot be forced to answer the questionnaire. Unlike the procedures for obtaining documents or additional information, the employment tribunal cannot order the employer to answer.

Despite this, most employers do now answer the questionnaire. The reason is that if the employer fails to answer within eight weeks, or if s/he gives an evasive or ambiguous reply, this can be held against him/her at the employment tribunal hearing.

Section 74(2)(b) of the SDA states


if it appears to the tribunal that the employer deliberately and without reasonable excuse, omitted to reply within the period applicable under subsection (2A) or that his reply is evasive or equivocal, the tribunal may draw any inference from that fact that it considers just and equitable to draw including an inference that he committed an unlawful act. 

Under s74(2A), the applicable period is eight weeks beginning with the day when the questionnaire was served on the respondent. The eight week period was inserted into s74 by the Employment Equality (Sex Discrimination) Regulations 2005. This was a retrograde step. Previously an employer was required to answer within “a reasonable period”. This usually meant far sooner than eight weeks.

There is similar wording under the EqPA. Section 7B(4)(a) says


If ….. it appears to the employment tribunal that … (a) the respondent deliberately and without reasonable excuse omitted to reply within such period as the Secretary of State may by order prescribe, or (b) the respondent's reply is evasive or equivocal, it may draw any inference which it considers it just and equitable to draw, including an inference that the respondent has contravened a term modified or included by virtue of the complainant's equality clause or corresponding term of service.

Again, the prescribed period is eight weeks.

In other words, the employment tribunal at the hearing can conclude that the employer has discriminated, purely from the fact that s/he has unreasonably failed to answer the questionnaire properly or at all within eight weeks. The employment tribunal does not have to draw any adverse conclusion from the employer's evasiveness in answering the questionnaire, but it can often do so. The Employment Appeal Tribunal in Carrington v Helix Lighting Ltd [1990] IRLR 6 said about the equivalent procedure under the Race Relations Act:  



It is true that any unsatisfactory answering of questionnaires does not lay the party open to being struck out ... but by s65(2) of the 1976 Act a tribunal is encouraged to take a serious view of the conduct of a respondent in this respect.

In Berry v Bethlem & Maudsley NHS Trust (1997) 31 EOR DCLD 1; EAT/478/95, the then President of the EAT said:

Tribunals have the assistance in many race discrimination cases of a race relations questionnaire. It seems to us that they should direct their attention to s65(2)(b) of the Act when arriving at their decision. That section specifically entitles the employment tribunal to draw inferences adverse to the employer who has completed such a questionnaire if in fact it is vague or otherwise unsatisfactory.

In Igen Ltd and ors v Wong; Chamberlin Solicitors and another v Emokpae; Brunel University v Webster [2005] IRLR 258, the Court of Appeal drew attention to the importance of questionnaires in the context of the burden of proof under section 63A of the SDA. The CA said that once the Claimant has proved certain facts, unless there is a good explanation from the employer, an inference of discrimination can be drawn from an evasive or equivocal reply to a questionnaire. Therefore tribunals should look carefully at employers’ explanations for failure to deal with a questionnaire.

In Dresdner Kleinwort Wasserstein Ltd v Adebayo [2005] IRLR 514, the EAT said that as a result of the shifting burden of proof in the legislation:

Equivocal or evasive answers to legitimate queries in statutory questionnaires … will … properly assume a greater significance in future, in cases where the burden of proving that no discrimination has occurred is found to have passed to the employer.
In practice, an employment tribunal is unlikely to conclude there has been sex discrimination purely because the employer has not answered the questionnaire, but it will be a very persuasive factor to add to the other evidence against the employer.

The employment tribunal is more likely to draw an adverse conclusion from an inadequate reply to a questionnaire where the worker has made several unsuccessful attempts to persuade the employer to reply.

What to do about D’Silva?

The most recent case on questionnaires, D’Silva v NATFHE (now known as UCU) and others [2008] IRLR 412, EAT, is rather worrying. The EAT said that failure to answer a questionnaire does not automatically raise a presumption of discrimination. 

Although failures of this kind are specified at item (7) of the “Barton guidelines” as endorsed in Igen Ltd. v. Wong [2005] ICR 931 (see at p. 957 B) as matters from which an inference can be drawn, that is only “in appropriate cases”; and the drawing of inferences from such failures – as indeed from anything else – is not a tick-box exercise.  It is necessary in each case to consider whether in the particular circumstances of that case the failure in question is capable of constituting evidence supporting the inference that the respondent acted discriminatorily in the manner alleged; and if so whether in the light of any explanation supplied it does in fact justify that inference.  There will be many cases where it should be clear from the start, or soon becomes evident, that any alleged failure of this kind, however reprehensible, can have no bearing on the reason why the Respondents did the act complained of, which in cases of direct discrimination is what the Tribunal has to decide.  In such cases time and money should not be spent pursuing the point.  

It is important to emphasise that failures of the kind complained of are only relevant to the extent that they potentially shed light on the actual discrimination complained of and thus, necessarily, on the “mental processes” of the decision-taker.

The EAT appears to be saying that a tribunal must not draw an inference from an employer’s failure to answer the questionnaire unless there is a relevant link between the failure to answer and the alleged discrimination.  This imposes another burden on the claimant to prove. What if an employer never answers questionnaires for a reason which has nothing to do with discrimination, eg pure laziness?

Unless and until D’Silva is overturned by a higher court, your options are:

1. Go back to the wording of the legislation. The tribunal may draw an inference from failure to reply if it considers it ‘just and equitable’ to do so. There is no further qualification to the tribunal’s discretion. There is nothing which says the failure to answer must in itself be indicative of discrimination. 


2. Argue that the observations in D’Silva are inconsistent with the approach by the Court of Appeal (a higher court) in Igen Ltd v Wong. There is no mention in these very explicit guidelines that an inference from failure to answer can be drawn only if it in itself reflects on the discriminator’s state of mind.


3. Argue that the above observations in D’Silva are not legally binding because, strictly speaking, they were obiter (ie not the basis for the decision in that case). The actual grounds for rejecting Mr D’Silva’s appeal were that he had not raised a potentially arguable grounds: he simply argued that the failure to provide information ‘begs the question’, as opposed to arguing that the tribunal ought to have drawn the inference. (See para 37 of the judgment.)


4. Note that the EAT’s obiter comments were made at the end of a long and hopeless appeal, raising numerous points, of which this was only one. The facts of the case would have appeared unsympathetic to the EAT and there was no real evidence of discrimination.


5. Try to distinguish your case factually. The union’s only failure in answering the questionnaire in D’Silva was its inability to supply an ethnic breakdown of applicants for legal assistance, since it had never collected such information on the computer in the first place. It was not a case where the respondent had information which it withheld.


6. Note that the EAT in its obiter comments in D’Silva, did not fully consider the significance of the partial reversal of the burden of proof as set out in Igen Ltd v Wong. 


7. Argue that, even if the principle in D’Silva is correct, your case does indeed ‘shed light on the actual discrimination complained of’, for example because:

(a)   the person who is responsible for answering the questionnaire is the person who has carried out the alleged acts of discrimination. Underline this further by naming the person as an individual respondent (if appropriate) and sending a separate questionnaire direct to that individual.

(b)  the person who is responsible for answering the questionnaire is from Human Resources and as such, must have investigated the circumstances of the alleged complaint, including matters raised in the questionnaire, and reached conclusions. Any withholding of information or misinformation would therefore be potentially significant.

(c)  if the employer has shown no interest in investigating the circumstances surrounding the allegations and matters raised in the questionnaire, that in itself must indicate an indifference towards  the possibility of discrimination or lack of understanding about equality matters, which enhances the likelihood of discrimination existing in that organisation.

(d)  indeed, employers who make a blanket decision never to answer discrimination questionnaires are not only indifferent to the possibility of discrimination, but may fear or be aware that discrimination does exist in their own organisation.

(e)  try to increase the significance of an employer’s failure to answer a questionnaire altogether, by stating in your initial covering letter that the claimant is looking forward to receiving a full response in order to assist him/her in formulating his/her case. If the employer subsequently fails or refuses to answer, it may be possible to write again in a way which makes the continuing refusal appear significant and draws the alleged discriminators into the decision not to answer. 

For example, to HR, ‘You must realise that by failing to provide this information, you are making it very hard for the tribunal to get to the heart of this matter.  By adopting a blanket policy not to answer questionnaires, it seems you are using it as an excuse to withhold information which may reveal discrimination in a particular case.  Moreover, (the alleged discriminator) is no doubt anxious to explain his/her actions and reassure my client that discrimination has not taken place. If you have nothing to hide, I would invite you to discuss the matter with the (alleged discriminator) and reconsider’. 

(f)   Logically, it should be easier to persuade a tribunal to draw an inference from inaccurate information in a questionnaire or a partially answered questionnaire, than a wholly unanswered questionnaire, as the former indicates more active involvement and decision-making tailored to the case.


8. Generally boost your case by putting forward evidence which, quite apart from an unanswered or inadequately answered questionnaire, should be sufficient to reverse the burden of proof.
	PRIVATE 
To make best use of the tribunal's powers to draw an inference and to encourage the employer to reply, you should:

· Make sure you can prove the questionnaire was received.


· Make sure you have asked reasonable and relevant questions in the questionnaire, so the employer cannot put forward a good reason for failing to answer properly.


· Even though the time-limit is strictly-speaking 8 weeks, when sending the questionnaire, attach a covering letter asking for a reply in 14 or 21 days. Send chaser letters when there is no reply. 


· When there has still been no reply after 8 weeks - write a letter telling the employer that the employment tribunal will be invited at the hearing to draw an adverse inference from the delay (see p26 for an example).


· Employers are good at excuses and evasive tactics; be ready to respond and challenge or compromise as appropriate (see p26-27).


· Where a questionnaire is served very soon after the act of discrimination, but is still not answered by the deadline for lodging a tribunal claim, the employer's failure to reply should be referred to in the tribunal claim (see page 53). It is particularly effective if a link can be made between the unanswered information and the most relevant / suspicious issues in the case. This puts pressure on the employer to answer and encourages the tribunal at the hearing to draw an adverse conclusion from the delay.


· At the eventual hearing, where there has been an inadequate reply to the questionnaire, the employment tribunal should be asked to draw an adverse inference under section 74(2)(b) of the SDA or section 7B(4) of the EqPA and should be referred to the words of the Employment Appeal Tribunal and Court of Appeal in the cases mentioned above.

· For comments on the D’Silva case, see p23.



Putting pressure on the employer to answer the questionnaire properly
Where an employer is reluctant to answer a questionnaire properly, s/he should be pressurised to do so. Often an employer who resists answering initially, does provide answers under pressure when you insist. Even if the employer continues to refuse to answer, the pressure may increase chances of a good settlement. It will also make it more likely that the tribunal at the hearing will draw an adverse inference.

Obviously the worker must appear reasonable in the range of questions asked and the time given to the employer to answer. The general tone and manner of correspondence should also sound reasonable. If the worker asks irrelevant or excessive questions or writes reminder letters at unreasonably short intervals, s/he will discredit his/her own position in the eyes of the tribunal.

Pressing for a reply

If the employer fails to reply at all or keeps promising a reply, but does not deliver, you should write a series of reminder letters which become increasingly severe. For example:


(date: 15th December 2008) "I refer to the questionnaire served on you on 1st October 2008. I am concerned that I have not heard further from you since your acknowledgement of safe receipt on 4th October 2008, despite my reminder letters on 22nd October, 6th and 23rd November. It has now been 11 weeks since the questionnaire was served. I would remind you of the provisions of s74 of the Sex Discrimination Act 1975. The employment tribunal is entitled to draw an adverse inference from a late reply to a questionnaire and I will be drawing this letter to its attention at the hearing."

Dealing with employer's objections

· Sometimes the employer raises various objections in an attempt to avoid answering the questions. If the objections are unreasonable, the employer should be reminded of the purpose of the questionnaire procedure and the tribunal's power to draw an adverse inference. If the objections may be seen as reasonable by a tribunal, then some compromise should be offered. For example:

→  Suggest statistics are supplied for a shorter time-period or within a smaller location.

→  Suggest the employer answers as much as s/he is willing to answer, and you will then consider whether to insist on an answer to the remaining questions.

→   Identify certain questions which may remain unanswered, provided that other identified questions are answered.


· Employers often say they will not answer all the questions because "we do not see the relevance of this question" or "we do not understand your case" or “you are on a fishing expedition”. The following are possible responses (as appropriate):

Example 1:  "Thank you for your letter and I note your comments. However, the precise purpose of the questionnaire procedure (as set out at section 74(1) of the Sex Discrimination Act) is to enable me to obtain information to decide whether to bring a case and how to formulate it. Please would you now let me have answers to my questions. You will see from section 74(2) that the tribunal can infer discrimination from any delay or evasiveness in your reply."

Example 2:   “I note your refusal to answer question 24 on grounds that you do not see its relevance.  As you are aware, Mr Gilbery was a key decision maker in terms of salaries. His assessment of the Claimant’s abilities is therefore clearly a relevant factor.  Please would you now answer this question.  I would remind you that under section 7B(4)(a) of the Equal Pay Act 1970, the tribunal can infer discrimination from any evasiveness or failure to reply.”

· Where the employers are represented by solicitors, you want to ensure that it is clear the employers have themselves made the decision not to answer the questionnaire, to ensure the tribunal attributes any dubious motives to them. For example:

“Thank you for your letter dated 3rd March enclosing the questionnaire reply. I note that your clients have failed to answer questions 3, 5 and 8 – 12. Could you please explain why your clients object to answering each of these. I am sure you have advised your clients of the tribunal’s power to draw an adverse inference if their answer to the questionnaire is evasive. Therefore could you please now invite them to answer these questions and confirm you have advised them of the potential consequences of any failure to reply.” 

Confidentiality and the Data Protection Act

Employers often object to providing information on grounds of confidentiality. Much of the time, their objections can be answered by agreeing to replace names of other workers with initials or numbers. However, in some cases this is not possible.

At the end of the day, the overriding principle is the relevance of the information. In discrimination cases, tribunals customarily expect disclosure of information of a wide-ranging and confidential nature. It is usually impossible to look at the comparative evidence necessary in a direct discrimination claim, without detailed and confidential information about other workers.

The issue has come up several times in connection with the tribunal's powers to order disclosure of documents during the running of a tribunal case.

The most important case about confidentiality in relation to disclosure of documents is Nassé v Science Research Council / Vyas v Leyland Cars [1979] IRLR 465 HL. In this case, the House of Lords said confidential documents must be disclosed if it is necessary to dispose fairly of the case or to save legal costs, unless there is another way of obtaining the necessary information.

Employers sometimes say they cannot disclose information because they are prohibited from doing so by the Data Protection Act 1998 (“DPA”). This is because, with certain exceptions, the DPA does not allow disclosure of information relating to other identifiable individuals – for example, documents which reveal the pay, qualifications or experience of comparators. 
This is a particular problem with Equal Pay Act questionnaires, where the notes supplied by the DTI (now DBERR) on the standard form encourage this objection. It is very doubtful that the DTI was correct in its interpretation of the law and you should note the arguments set out below. It may also be worth avoiding using the DBERR/DTI version of the questionnaire form for this reason (see p49).

There are 4 different ways in which the employer can be required to supply the information:

1. Under the wide exemption in section 35.

2. Because the data subject has agreed.

3. Because it would be reasonable for the employer to supply the information even if the subject did not agree.

4. In some cases, the information can be anonymised. 

1.     Exemption for legal proceedings – s 35


Section 35 of the DPA allows disclosure in connection with actual or prospective legal proceedings. It is therefore hard to see why the answering of a questionnaire, whether or not the proceedings have yet started, should not fall within this exemption. Some advisers consider it is necessary for ‘prospective’ legal proceedings to have been decided upon and not just a vague possibility, but as the section also covers the purpose of giving legal advice, the threshold should not be so high. If challenged – or in the covering letter sending the questionnaire – the worker could explicitly state that the questionnaire is served for the purpose of gathering evidence for prospective legal proceedings. Section 35 says:

(1) Personal data are exempt from the non-disclosure provisions where the disclosure is required by or under any enactment, by any rule of law or by the order of a court.
(2) Personal data are exempt from the non-disclosure provisions where the disclosure is necessary- 

(a) for the purpose of, or in connection with, any legal proceedings (including prospective legal proceedings), or

(b) for the purpose of obtaining legal advice,

or is otherwise necessary for the purposes of establishing, exercising or defending legal rights.

2.     The data subject consents – s7(4)(a)

Disclosure can be made anyway if the data subject (the person about whom the information is revealed) has given explicit consent. Section 7(4) says:

Where a data controller cannot comply with the request without disclosing information relating to another individual who can be identified from that information, he is not obliged to comply with the request unless- 

(a) the other individual has consented to the disclosure of the information to the person making the request, or

(b) it is reasonable in all the circumstances to comply with the request without the consent of the other individual.

One option is for the worker to get a written consent from the data subject and pass it on to the employer.

3.     It is reasonable to dispense with the data subject’s consent – s7(4)(b)

In view of the wording of s7(6), it is arguably unreasonable for an employer to insist on the need for consent, when s/he has not even tried to obtain it. Section 7(6) says:


In determining for the purposes of subsection (4)(b) whether it is reasonable in all the circumstances to comply with the request without the consent of the other individual concerned, regard shall be had, in particular, to- 

       
(a) any duty of confidentiality owed to the other individual,

(b) any steps taken by the data controller with a view to seeking the consent of the other individual,

(c) whether the other individual is capable of giving consent, and

(d)  any express refusal of consent by the other individual.

If the employer states in the questionnaire reply that s/he cannot give certain information about a comparator as it is confidential and s/he does not have the comparator’s permission, it is worth calling his/her bluff. It is very likely s/he has not even asked for permission, and this would look bad to a future tribunal. For example, you could write:

 “The questionnaire states repeatedly that you do not have Dave Bensley’s permission to disclose the information. Could you please state whether Mr Bensley was actually asked for his permission? If so, when was he asked, by whom, was it verbally or in writing, what was he told, and what was his reply?”

4.     Disclosing as much as possible on an anonymous basis – s7(5)

Finally, even if none of the above arguments work, section 7(5) says that the employer must still communicate “so much of the information sought by the request as can be communicated without disclosing the identity of the other individual concerned, whether by the omission of names or other identifying particulars or otherwise”.

Sample letter to employer regarding data protection
The true meaning and scope of these exceptions are as yet untested. However, depending on the circumstances, a letter along the following lines could be written to the employer:

“I note your objections to disclosing information on grounds that you are not permitted to do so by the Data Protection Act. I do not accept that the Act applies to the information requested. However, even if it does, you may disclose the information under section 35(2) of the Act, as it is for the purpose of prospective legal proceedings and further is in order to enable the Claimant to establish her legal rights. Alternatively, although this is not necessary, I suggest you invite the individuals concerned to give their explicit consent to disclosure. In relation to my questions 3, 5 and 10, you may delete names and provide information by reference to numbers or initials and gender. If you persist in withholding the information despite the clear legal position, I will invite the tribunal to draw an inference against you at the hearing.”

For further observations, see the comments of Michael Rubinstein in 117 EOR 23 (May 2003).

Chasing up on a partially answered questionnaire

When a questionnaire has been answered, carefully check the answers against the questions as asked. It is very common for questions or parts of questions to be unanswered or for questions to be apparently answered but in a vague and unhelpful way. It is important to write back immediately to the employer pressing for replies to the unanswered questions. For example:


"I have now had the opportunity to consider your questionnaire reply, which I am concerned contains a number of important omissions. By reference to the numbering of the questions, these are as follows -



4(i)   The answer is not clear. Was Dave Bensley promoted in March 2008 or was his job title simply changed? 


4(ii) Please give details of Mr Bensley’s qualifications and experience as asked. Further, please state when, in what form and by whom Mr Bensley was asked for his permission to disclose this information, and what his response was.

9.    Is this denied, or not known? If it is denied, whose judgement is it that since April 2008 I have not been doing work of higher value than Mr Bensley did?

11. This answer is evasive. Please specify each person’s views and distinguish between decision-makers and who was merely consulted.

12. Please answer this question as asked, ie how did I measure on each of the criteria compared with  Mr Bensley.

18(ii)  Please answer this. It has not been answered.


I now look forward to a full reply."

Often this follow-up correspondence gets forgotten amid other preparations for the case. Be careful to keep track of unanswered questions and chaser letters.

As a matter of tactics, it is sometimes worth not chasing answers to questions which, on reflection, appear less important. Instead, focus on pressing for the answers to the most important omissions.

Mentioning the failure in the tribunal claim

See page 53.

How to complete the SD74 form in an SDA case 
This section concerns completion of a questionnaire in a sex discrimination case under the SDA. For how to complete a questionnaire in an equal pay case under the EqPA, see p49.

There are standard questionnaire forms ("SD74") which can be completed by the worker or his/her representative. The SDA74 can be obtained from a Jobcentre Plus office or downloaded from: www.equalities.gov.uk/docs/Sex%20Discrimination%20Questionnaire%20(SD74).doc You could also ring the EHRC helpline. It is preferable, but not essential, to use the form.

Who is the questionnaire sent to?

As with the tribunal claim, the questionnaire should normally be addressed only to the employing organisation (as opposed to individuals in their own capacity). 
On limited occasions, particularly where the discrimination is clearly carried out by a single perpetrator, it may be useful also to serve a questionnaire on that individual, as this could reveal some contradictions if separately answered. This is usually done where the worker has named, or intends to name, the alleged discriminator(s) as individual respondent(s) in the tribunal claim (see p5). However, this approach should be exercised with caution as it could look oppressive to a tribunal. If the worker is going to send a questionnaire to an individual respondent as well as to the employing organisation, there are two ways of doing this. Either the worker can send a questionnaire in identical form under two separate covering letters, stressing that an individual response is requested, or s/he can send different questionnaires to each (same para 2 statement but a different set of questions under para 6). The latter may be more effective in ensuring the organisation and the individual provide their own response rather than adopting each other’s.
Paragraph 2 of the questionnaire form

This should be a short statement of the facts so that the employer and the tribunal can identify the incident which appears to be discriminatory.  Be careful to ensure there is no inconsistency between the questionnaire statement and the grounds in the tribunal claim (whichever is written first). Otherwise it appears that the worker is contradicting him/herself. Often consistency is ensured by using the same statement in both documents. But if the questionnaire reply is received before the tribunal claim is drafted, it could affect the way the latter is written.

Paragraph 3 of the SD74 form should not normally be completed because of the risk of the worker exposing him/herself to cross-examination on speculation made before getting a reply to the questionnaire. It is best just to delete the word “because”, as suggested in the margin.

Paragraph 6 is where the worker writes in his/her own questions.

What questions to ask
The SD74 form asks a few standard questions ie to what extent the employer agrees with the worker's version of events as set out at paragraph 2 in the SD74 form; what is the employer's own version of events; does the employer accept s/he discriminated against the worker and if not, why not.

In addition, there is a space left at paragraph 6 of the form for the worker to write in additional questions. The space is too small and it will be necessary to attach extra sheets of paper with the questions.

Sample questionnaires for different situations are at p55 onwards. As already noted, these precedents should not be slavishly copied. The appropriate questions depend on the precise facts of every case. The following are some guidelines for devising the questions - it may be helpful to read them with the sample questionnaires in this guide.

The purpose of the questions
The idea is not to cross-examine the employer on paper. This simply gives the employer the chance to prepare his/her answers on difficult points. The questionnaire should just elicit the factual base to use for cross-examination.

Questions should be designed to:

1. Gather evidence useful to prove sex discrimination, which is only in the employer's knowledge.


2. Find out the employer's case, so that there are no surprises at the hearing and you are fully prepared. In particular:

(a)   To find out and test the employer's explanation for his/her behaviour on key events, eg why s/he dismissed or did not promote the worker.

(b)   To find out what the employer will say about the worker on relevant points eg in a promotion case, how well the worker interviewed; in a dismissal, what is the worker's general conduct or capability.


3. Find out which key facts are accepted by the employer and which are in dispute.

Style
1. Do not ask an unreasonable amount of questions or for irrelevant information. This just gives the employer an excuse not to answer, or to answer only the harmless questions, without appearing to be evasive. Normally large employers including NHS Trusts and local authorities are willing to provide a great deal of detailed information on a questionnaire. Often much of it is computerised.


2. Do not hesitate to ask questions which may overlap with the content of later requests for additional information and disclosure.


3. Questions should always be asked very precisely. Woolly questions lead to woolly answers. Ask yourself how an answer may come back if you phrase a question in a particular way. It is often only when reading the questionnaire reply that you realise it does not give you enough information because of the way you asked the question. For example, in Questionnaire B, questions 3 - 11 ask precisely what the worker wants to know about the steps taken to investigate, rather than simply saying “Did you investigate my complaints? If so, please give details”.


4. You may only have one chance to ask a question. Anticipate everything you may want to know. Anticipate what different responses may come back from the employer and how you would want to follow them up.

For example, in a redundancy situation, where you have some idea why a worker was selected eg "Length of service", do not simply ask "Give the start date for each worker." It may be that the employer denies this was the reason for selection. It is better to ask "What were the selection criteria? In what way does each person in the selection pool meet each redundancy selection criterion applied?" This covers whatever answer the employer gives.

5. Number each question separately. Do not ask several questions in one sentence, unless separately numbered. Otherwise some of the sub-questions are likely to be overlooked.


6. The number of questions can vary. The questionnaire should not be of excessive length. The more incidents involved in a case, the more questions there are likely to be.

Content

1.  Questions tend to fall into categories:

(a) Concerning what has happened to the worker specifically.


(b) Regarding any identified comparators (eg other job applicants; other workers on better pay; others considered for redundancy).


(c) Regarding the employer's policies and procedures.


(d) General statistics about the workforce.

2. Consider what needs to be proved legally and what evidence will be necessary in the particular case. The questions are to draw out that evidence.


3. Questions need not be limited to events within the 3 month time-limit. A tribunal can infer discrimination from earlier events, even though they do not found the claim. But keep these questions relevant.


Direct discrimination 

See law on p9.


1. Where direct discrimination is claimed, it is extremely helpful - although not essential - to be able to show that a worker of the opposite sex has been treated better by the employer in comparable circumstances. This is an “actual comparator”. If the direct discrimination is against the worker because s/he is married, the comparator will be an unmarried worker. For pregnancy discrimination, see p45. Questions should be geared towards:

(a)   Finding out more about any actual comparators of which the worker is aware, eg
- Are they of a different sex or marital status from the worker.
- How have they have been treated by the employer compared with how the worker has been treated in comparable circumstances.
- Why has the employer treated them differently; identifying any factors unrelated to sex which may explain the different treatment.

For an example, see Questionnaire F, question 6.

(b)   Testing any explanation already given by the employer for different treatment, eg
- If the employer says s/he appointed the male candidate because the male candidate best met the person specification for the job, check to what extent each candidate, by reference to sex, met the person specification.
- If the employer says s/he selected the female worker for redundancy due to her attendance record, check what was meant by "attendance record", how it was measured and the record of each potentially redundant worker by reference to sex and who else was selected.

(c)   Looking for a comparator. If, for example, a worker has been dismissed for a poor sickness record, it is necessary to get statistics as to the level of sickness of other workers plus any action taken. This is an attempt to find another worker of the opposite sex who has been treated more leniently with a comparable record.


2. As well as actual comparators, it is also relevant to look at loosely similar comparisons, as these may still shed light on how the worker would have been treated had s/he been of the opposite sex or unmarried. For example, if a female worker was dismissed for sleeping on duty, find out what happened to a male worker who was absent from work without permission.


3. Where there is no actual comparator, the tribunal must be persuaded to make a hypothetical assumption that the employer would not have treated a worker of the opposite sex in the same way. The tribunal may draw this inference if the employer has acted contrary to normal procedures or in a particularly irrational manner. Therefore ask questions:

(a)   As to the relevant policies and procedures.

(b)   As to the employer's reasons for taking key decisions. For example, Questionnaire I, question 4.



Statistics

1. The tribunal can infer sex discrimination from the fact that others of the worker's sex are generally treated less favourably.


2. Under the questionnaire procedure, employers can be asked to gather and supply statistics which they have not previously monitored.

3.  You should ask for the type of statistics which you think are relevant, eg

(a)   In an appointment or promotion case, seek statistics regarding the general status of  workers in the workplace plus recruitment and promotion statistics by reference to sex.


(b) In a disciplinary, dismissal or harassment case, seek statistics as to the number of disciplinaries and dismissals (perhaps including reason for dismissal) by reference to sex.


(c) In some cases, all statistics are relevant, eg because an employer generally prefers male staff. Such an employer would discriminate at the point of dismissal and recruitment. A good way to get this wider picture is to ask about all staff employed at any stage over a period of time, (as opposed to at a specific date), by reference to start and finish dates.  For example, see Questionnaire H, question 9[a]-[c]. This enables you to work out numbers recruited and numbers leaving over that period.


(d) It is common to ask for statistics by reference to sex, job title and location, start and finish date. But consider what other variables you need to know. Is it relevant or not to ask about marital status or number of children under 5 or whether working full-time or part-time? For example, see Questionnaire H, question 9. Are there other variables relevant to the particular case? For example, in a redundancy case, asking who has been offered alternative employment. For an example (regarding the offer of a stock-taking opportunity), see Questionnaire I, question 2.





4.  Statistics need to be seen in context, eg


(a) It is unhelpful to know the number of women getting an interview for a job, without knowing how many applied. It is also relevant to know how many men applied and were interviewed.


(b) It is not enough to know how many women hold supervisory positions without knowing how many supervisors there are altogether.


5.    Consider the ambit of statistics which you are asking for. There can be variations in terms of time, location and jobs. For example, if a nurse grade F is claiming that s/he did not get promotion to grade G in her hospital due to sex discrimination, does s/he ask for statistics of promotions and jobs held (i) in the hospital or in the health authority, (ii) among nurses at grade F and above, among all nurses, among all staff, (iii) as at the date of the questionnaire, over the last 3 years or over the last 5 years?

There is no clear answer to this: 

(a)   As a general rule, do not ask for excessively wide statistics unless clearly relevant. 

(b)   If you want to see the pattern over a large number of years, then it may be reasonable to confine the statistics to a small location or jobs at similar grades to the worker. 

(c)  If the behaviour of a particular senior manager is under scrutiny, you may only want statistics while s/he is in charge. On the other hand, you may want to go back further to show a different pattern before s/he took charge.


6.  Statistics need to be sufficiently comprehensive and large enough to have some significance:

(a)   If only two people have been promoted over the last 8 years, it will probably be of little significance that they are both men. 


(b)  If only a small department is asked about, then no meaningful statistics may emerge to show a pattern.


Victimisation

See law on p10. Questionnaires G, I and part of B relate specifically to victimisation. Questionnaires E, F and H could be adapted, if the employer’s behaviour resulted from a previous allegation of discrimination by the worker.

Many questions in a victimisation questionnaire would be similar to those for a direct discrimination case (see above). Whereas in a direct discrimination case, the comparator is someone of the opposite sex etc., in a victimisation case, the comparator is someone who has not made any allegation of sex discrimination. Additional questions may be:

1. To see whether the employer will contest that the worker has done the "protected act" / to help prove the worker did do the "protected act". 

Rather than directly ask the employer “Do you agree that I complained about sex discrimination to the managing director on 5th February”, it may be better simply to describe the complaint at paragraph 2 and see whether the employer refutes it, when answering paragraph 2. (For example, see Questionnaire G paragraph 3.)


2. To help prove different behaviour by the employer towards the worker before and after s/he did the "protected act".


3. To compare treatment of the worker with treatment of colleagues (of whatever sex) who have not done the protected act. (For example, see Questionnaire I, questions 1 - 3.) 


4. In victimisation cases, the worker may or may not be claiming that the original matter of complaint also amounted to an act of discrimination. Either way, it may be relevant to ask questions relating to the original issue, (a) to help prove a discriminatory tendency by the employer, or (b) to help show the worker’s complaint was genuine and not in bad faith. However, where the subject of the original complaint took place a long time ago and is not actually a ground of the tribunal claim, it may be inappropriate to ask too many questions. It is a matter of judgement. 


5. Even if the case only concerns victimisation, you should not normally omit the questions which you would ask in a direct discrimination questionnaire regarding the sex of comparators and how men and women are generally treated in the workplace. This is usually relevant context and may be helpful. However, when it comes to analysis of the questionnaire reply and other evidence, it should not matter that any comparator is of the same sex as the worker or that women are generally treated fairly in the workplace. The worker will only need to prove that she has been less favourably treated than a person who has not complained of discrimination.

Indirect discrimination

See law on p9. Questionnaires C and D deal with indirect discrimination.


1. Where a case most obviously concerns direct discrimination, but could involve indirect discrimination, questions should be designed to reveal any hidden discriminatory requirements eg promotion or redundancy selection criteria. (For example, see Questionnaire G, question 2.)


2. Where a possible pool for comparison is within the employing organisation, the questionnaire should be used to elicit the relevant statistics. For example, where an employer selects part-time or temporary staff first for redundancy and these are disproportionately women. 

When an employer refuses a woman’s request to work part-time, you may still ask for statistics within the employing organisation regarding how many men and women work full-time or part-time. For example, see Questionnaire D, question 9. The danger is that such statistics will be misleading and unrepresentative, because the employer has consistently refused requests to work part-time, so the only women employed by the organisation are those who can work full-time. For a further discussion of this, see comments on Questionnaires C and D.


3. The questionnaire should elicit the employer's justification for imposing any discriminatory requirement. (See Questionnaire C, questions 2 and 3.)


4. Seek facts which may undermine the employer’s likely justification. For example, see Questionnaire C, question 2[c] and Questionnaire D, question 7.


Redundancy 

Questionnaire E concerns a redundancy situation while the Claimant was on maternity leave. Similar questions with suitable modifications could be asked in regard to a worker made redundant because s/he is a man or a woman or married or pregnant (all direct discrimination) or because s/he has previously complained of sex discrimination (victimisation) or as a result of indirectly discriminatory criteria.

As well as other questions suggested in this guide, questions should normally include:

1. What was the selection pool.

2. The selection criteria and their weighting.

3. How each worker in the pool measured against each criterion.

4. Why the worker was selected.

5. The decision-makers.

6. Stages and dates of the selection process.

7. Vacancies from when redundancy was first a possibility to about 6 months after dismissal.

8. If the worker suspects the redundancy was a sham, s/he could ask:
“Who has carried out my duties from my dismissal to date and what is their sex?”
 

Recruitment and promotion

Questionnaire G deals with failure to shortlist and failure to promote after interview, either on grounds of sex (direct discrimination) or due to victimisation for making a previous complaint of sex discrimination. Similar questions can be asked in cases of failed promotion due to pregnancy or recent maternity leave.

Questions will vary according to how much the worker knows about the other candidates, and whether the complaint is failure to short-list or rejection following an interview.  As well as other questions suggested in this guide, questions would normally include:
1.   Selection criteria

2.   How each candidate including the worker scored on each criterion

3. Who made the decisions

4. Why the worker was rejected

5. General statistics 

6.   It is possible to ask for recruitment and promotion policies (see ‘asking for documents’, p43) but these are easy to obtain later in the process. It is usually tactically better to pin down the employers on the steps they in fact took and later investigate whether these were consistent with any written policy.
Conduct and capability 

Questionnaire F concerns a dismissal for poor performance. Similar questions are usually appropriate for conduct and capability dismissals or disciplinary action. As well as other questions suggested in this guide, questions would normally include:


1. Questions to pin down the employer’s allegations against the worker and the basis for such allegations. (See Questionnaire F, questions 2 and 5.)


2.  Questions to establish how a comparator (a colleague of a different sex) is treated who has committed similar misconduct or demonstrated similar incapability. (See Questionnaire F, question 6.)


3. Where the employer alleges that the worker was in breach of a certain policy, important questions may be:
(a)   (If the worker has never heard of the policy,) to establish (i) whether it existed at the material time, (ii) how the policy was made known to staff.
(b)   The content of the policy 
(c)   To establish whether the policy was always followed in practice (if the worker thinks not). It is particularly important to explore whether policies are always followed in practice. Very often, employers overlook breaches of policy by some staff but single out particular staff for criticism.

Harassment

See law on p11. Questionnaire B deals with sexual harassment and victimisation following a complaint. Questions will usually include:


1. Ascertaining the harasser’s version of events and whether the worker’s allegations are admitted.


2. To find out what, if any, investigation was carried out if the Claimant complained and its findings. It is important to find out at this early stage what witnesses have been spoken to and what they have said.


3. To find out whether the harasser has targeted other staff and whether there have been other complaints against him/her. Whether the harasser has been subject to investigation or disciplinary action on any matter.


4. Where harassment includes disciplinary action or unfair criticism, questions will be similar to those used in conduct and capability questionnaires (see above).


Pregnancy and maternity leave

See p45 and Questionnaire C.


Flexible working 

See p47 and Questionnaire D.


Gender reassignment

It is unlawful under SDA s2A(1) to discriminate against a worker because s/he is undergoing, intends to undergo or has undergone gender reassignment. This means any process under medical supervision though not necessarily surgery. Discrimination against a worker on this ground is likely to take the form of direct discrimination or harassment and the usual questions would be asked on the questionnaire as for those situations. In a direct discrimination case, any comparator will be another worker who is not undergoing gender reassignment.


The comparable question

This is relevant to almost any type of questionnaire. It is probably the most important type of questionnaire question, yet it is often omitted. This may either be a question about a specific comparator who the worker has identified, or about how other workers are treated generally in similar circumstances. Questions about comparators are dealt with amongst all the scenarios above, but see particularly the sub-section on direct discrimination at p35.

As an example, consider a situation where the Claimant (but none of her colleagues) is suddenly required to fill in time-sheets. The comparable question would be:
“Please state:
[a]   who else in the department was required to fill in time-sheets and when were they given the instruction

[b]   on what dates did they did fill in the sheets”


Equal Opportunities questions 

In April 2007, a gender equality duty was introduced, which applies to public authorities. The former EOC issued useful Codes of Practice on how the duties should be applied in England, Wales and Scotland. This gives Claimants certain ideas for cross-examining employers at ET hearings as to what they have in fact done. Pertinent questions can also be asked in a questionnaire. Tactically, however, you do need to think whether it is best to ask in the questionnaire or save the questions for the hearing. This may depend on whether the Claimant can rely on having an experienced representative at the hearing.

The advantage of asking in the questionnaire is that the employer is pinned down on certain answers which can be challenged or examined more closely at the hearing. It is also intimidating for employers who have behaved badly or ignored equal opportunities considerations, and may encourage settlement. The disadvantage is that it allows employers time carefully to construct apparently impressive answers. Certainly this sort of question should be kept to a minimum and should never be a substitute for precise questions as to how the Claimant has been treated.

Similar types of question can be asked of any employer by reference to the former EOC’s employment Code of Practice (see p4) or the employer’s own Equal Opportunities Policy or Practice.

These are examples of this type of question under the gender equality duty:

1. What employee consultation has taken place regarding the implementation of your gender equality duty in relation to employees?


2. What training has been given to staff in connection with the general duty to promote equality of opportunity between men and women and (if applicable) the specific duties?


3. What specific policies have you developed to ensure elimination of discrimination and equality of opportunity among your staff in accordance with the gender equality duty?


4. What as a local authority have you done to implement your statutory gender equality duty to eliminate unlawful sex discrimination and promote equality of opportunity within my department? 


5. On what date did you publish your Gender Equality Scheme?



Asking for documents

Technically the questionnaire procedure cannot be used to ask for documents. However, the procedure can often be used in a way that leads to the informal disclosure of documents if you so wish. You are entitled to ask questions which identify what documents are in existence. Questions along the following lines are likely to prompt disclosure:

1. Do you have an equal opportunities policy? Please provide details.

2. Do you have a recruitment procedure? What is it?


3. Were interview notes made by panel members? Are you prepared to provide copies? If not, why not?


4.  Please list / describe all documents seen by the interview panel.

Alternatively, you can just make a straightforward request for the documents you want. Such a request is usually complied with. There are also tactical considerations. You should not be distracted from the main purpose and potential of a questionnaire by asking for too many documents. You have the opportunity to ask for documents later, once a case is started, by using the disclosure process. It is usually easier for an employer to be evasive by supplying documents than by answering precise questions. On the other hand, it is sometimes impossible to make an early assessment of the strength of the case without certain key documents. 

Standard questions

In addition to the other questions discussed above, the following list suggests areas for questioning in nearly every questionnaire:

1.   Although the printed question 4 of the SD74 form should elicit a detailed response from employers as to their case, this cannot be guaranteed. It is safer to explicitly ask for this in paragraph 6 as follows:


· Please state in detail whether you agree with each sub-paragraph of paragraph 2 of this Questionnaire. If alternative facts are put forward, please provide full detail of those alternative facts.


2. It is common to ask:


· Please state whether you have an Equal Opportunities Policy and if so, provide details.


3. If the worker suspects there may have been other tribunal claims or even grievances for sex discrimination against the employer recently, s/he could ask either of these questions:

· Please state the number of tribunal cases for sex discrimination brought against you in the last 5 years, giving date and outcome.


· Please provide details of all allegations of sex discrimination made against the Company in the last 3 years. In each case please state:

(a)  the date and content of the allegation.


(b)  the form of the allegation (eg letter, formal grievance, SDA questionnaire, employment  tribunal case).


(c)  the worker making the allegation including their sex, job title and location, dates working for you.


4. In respect of every decision affecting the worker which may have been discriminatory or led to an act of discrimination, ask who made the decision, on what date and precisely why. (See Questionnaire I, question 4.) If there is a comparator, ask similar questions. (See Questionnaire H, question 1[c].)


5. Also ask who was consulted and what were their views. (See Questionnaire H, question 1[d].)  It is very important to flush out all those who may have influenced the decision and not to be caught by surprise at the hearing. Sometimes employers wish to hide the involvement of certain senior managers and this can prevent them doing so. 


6. An employee is required in most cases to bring a grievance before s/he can start any tribunal claim for sex discrimination (except where s/he has been dismissed). (See p5 regarding the statutory dispute resolution procedures.) Where the first stage grievance and possibly also an appeal has been heard and rejected, the worker should ask who made the decisions, their reasons and who was consulted. S/he could also ask what investigation was undertaken into his/her grievance or grievance appeal and what evidence emerged. (See Questionnaire D, questions 11 and 12.)


Several types of discrimination

Where the worker thinks s/he may have been discriminated against under more than one statute, eg race and sex discrimination, s/he could send a combined questionnaire, by attaching the same statement and questions to each of the relevant forms. (The cover letter can explain that the content is the same.) The questions should cover both types of discrimination. Statistical questions would then usually be by reference to both race and sex discrimination. The Central London Law Centre has produced specialist questionnaire guides in other areas of discrimination (see bibliography, p102). The latest editions of these are available on the EHRC website.

Pregnancy and maternity leave

The law

It is discrimination under the Sex Discrimination Act to treat a woman less favourably because she is pregnant or on maternity leave, eg by refusing to take her on or promote her or by harassing or dismissing her. This also applies to pregnancy-related reasons, eg dismissing a woman because she is absent due to pregnancy-related sickness.

As long as the less favourable treatment takes place during the woman’s pregnancy or maternity leave, no comparison need be made with how a man in equivalent circumstances would be treated.

A woman may also be less favourably treated after she has returned from maternity leave, but for reasons which relate back to her pregnancy or maternity leave. In such a case, the woman can only claim direct discrimination if she can prove she was less favourably treated than a man in an equivalent position was or would have been treated.

For example, a woman may be absent for three weeks following her return from maternity leave due to sickness resulting from a pregnancy complication or ante-natal depression. If she is dismissed for her absence, the question is whether a male employee would have been dismissed for three weeks’ sickness absence.

Evidence

A woman who is discriminated against while in her early pregnancy will need to prove the relevant decision-makers knew she was pregnant. In order to prove her treatment was due to pregnancy, it is useful to compare it with the treatment of other workers in similar situations, or with how she was treated before she became pregnant. Remarks which indicate the employer was unhappy about her pregnancy are also helpful. Finally, it may be useful to see how other women have been treated in the past while pregnant or on maternity leave.

Strictly speaking, a comparator is not necessary to prove pregnancy discrimination. Indeed there are some situations where it is irrelevant that a non-pregnant comparator would be treated in the same way, because the unfavourable treatment is nevertheless pregnancy-related - for example, a woman needs to go to the toilet more often due to her pregnancy, but is not allowed to do so. Nevertheless, in most situations, the treatment of non-pregnant comparators is useful and relevant evidence.

The questionnaire 

The relevant questions are largely determined by the nature of the detriment (eg redundancy; conduct dismissal; failed promotion etc). Therefore see the general guidance at p33 onwards. See also the sample Questionnaires E – I with their attached comments. Each of these either deal directly with less favourable treatment due to pregnancy or while on maternity leave, or could be adapted.

Questions which are likely to be specifically relevant to pregnancy and maternity cases are:


(a)  Questions designed to find out whether the employer knew the woman was pregnant at the time of the discrimination against her. For example:

· When did Mr Coales become aware that I was pregnant?


· What were Mr Coales’ concerns when he said, when I told him I was pregnant, that it was a pity I had not got my feet under the table for a bit longer first?

These rather obvious questions invite some employers falsely to deny they knew the worker was pregnant. In many cases, it may be best just to recite in paragraph 2 who the worker told she was pregnant and when, and wait to see whether the employer denies it when responding to that paragraph.


(b) Questions to reveal the reason given by the employer for disciplining, dismissing or not recruiting or promoting the woman is a sham or inconsistent with the treatment of others. (eg Questionnaire F, questions 1-3, 5-6.)


(c) Questions regarding the usual treatment of pregnant women or women returning after maternity leave. (eg Questionnaire F, question 9.)


(d) If the employer has dismissed the woman due to her sickness absence at the end of her maternity leave, questions to find out the usual treatment of staff on sick leave.


(e) If the woman is made redundant while pregnant or on maternity leave, questions regarding the redundancy selection criteria, why she was selected, when she was selected, who else was made redundant, all available vacancies, who has been doing her duties during her maternity leave before and after she was notified of redundancy. (See eg Questionnaire E.)

Flexible working

The law

Many women need to reduce or adjust their hours to look after their children or take them to and collect them from nurseries, schools or childminders. There is no absolute legal right to do this, but an employer’s insistence on full-time working or adherence to certain start or finish times may amount of indirect sex discrimination under s1(2)(b) of the Sex Discrimination Act. Similar problems arise when employers insist on overtime at short notice or impose rotating shifts. 

Indirect discrimination is potentially justifiable, if the employer has a good enough reason for requiring the particular hours. Each individual case is judged separately.

Indirect sex discrimination law generally protects women rather than men, since it tends to be women who disproportionately carry out childcare. However, if a married man was unable to work certain hours for childcare reasons, he could claim indirect discrimination on grounds of marital status.

Women also tend to take on most of the responsibilities of caring for older relatives.

If the employer refuses a woman’s request to alter her hours but agrees to a similar request by a man, this may be direct discrimination.  (See Questionnaire H, paragraph 2 sub-paragraph 5.)

The Flexible Working Regulations 2002 do not give the right to work flexibly, but they make it easier for an employee to make the request and have it properly considered. Of course any worker can ask his/her employer for changes in hours, but eligible employees can follow the procedure, which requires meetings and written reasons if the employer refuses.

Evidence
For an indirect sex discrimination case, the woman needs to prove that the requirement to work full-time etc disadvantages women more than men. Tribunals will sometimes accept this without specific proof, but this should not be relied on. To prove the disadvantage, it may be relevant to look at the workplace itself. For example, if the employer decides to make part-timers redundant first in a large redundancy exercise, it is relevant to know how many employees by reference to sex work part-time. In other circumstances, it may be misleading to consider the workplace. For example, a claim may concern an employer’s refusal to recruit a woman on a part-time basis; if the employer never allows anyone to work part-time, it would be pointless to investigate whether insistence on full-time working affects women more than men by looking only at that workplace. The women already working there will be only those who are able to work full-time. In such cases, evidence to prove full-time and rigid hours requirements adversely affect women more than men must come from outside the particular workplace. 

The questionnaire 

Questionnaires C and D are relevant. The following areas of questioning would usually be useful:


· Where relevant, statistics of employees according to full-time or part-time status (or other relevant factor) and refused requests to work part-time. (See Questionnaire D, question 9(f).)

· The reason for the employer’s refusal and who made the decision.


· The organisation’s general policy on flexible working and how it is followed in practice.


· Questions to discover whether any men have been allowed to work part-time and why, and to explore any particular male comparator of which the worker is aware.  (This is relevant mainly to direct discrimination.)

How to complete the equal pay questionnaire form
The DTI’s (now DBERR) form for an Equal Pay Act questionnaire can be downloaded from www.equalities.gov.uk/Docs/Equalpayquestionnaire.doc The EqPA form is also available at Schedule 1 to the Equal Pay (Question and Replies) Order 2003, SI number 722 on the OPSI (previously HMSO) website and reproduced at p97 of this guide. The format is identical whether in the DTI version or the Schedule to the Order, except that the former contains guidance notes. The danger with this is that it suggests employers need not disclose certain information on grounds of confidentiality. (See p26.) To try to avoid these arguably excessive objections, it may be safer to use the unannotated version in the Schedule to the Order. 

It is worth reading the DTI form, even if you do not use it, because it has guidance notes on the law and questioning which you may find helpful. The EOC legal advice website (which is currently still available, see bibliography) also has guidance and sample questionnaires. In this guide, Questionnaire A deals with like work and work of equal value. See also the general suggestions regarding content and style of questionnaires at p33 onwards.
There are standard questions on the form as to whether the employer agrees the worker is paid less than his/her comparator. If not, why not. If so, what is the reason for the difference. On an equal value claim, it asks whether the employer agrees that the Claimant’s work is of equal value to that of the comparator. 

Additional questions may be:

· In respect of each pay decision which the worker is questioning, ask who made the decision, who was consulted and the reasons.


· Ask how pay levels and rises are decided for each worker. What criteria are used and who makes the decisions.


· Ask what the comparator and other members of staff by reference to sex are paid. (This is likely to raise objections from the employer, but should be asked if relevant.)


· Ask how the pay package is made up for the worker and/or the comparator – what bonuses are paid; the criteria for bonuses; the objective of the bonus scheme etc


· If there is a possibility of indirect discrimination such as bonuses for night working, ask how many employees work nights by reference to gender, how many of those get the bonus, and ask the reason for awarding a bonus for night work.


· Where the employer is likely to dispute the comparator is employed on like work or work of equal value, ask about the comparator’s duties, contractually and if different, in practice.

· If the employer operates a job evaluation scheme, ask for details of the scheme including what type of scheme, its start date, the factors and weightings used and the composition of the job evaluation panel.


· Ask questions to explore any reason the employer has already given for the pay difference. For example, if the employer claims the reason is difficulty in recruiting to the post, ask details of all efforts made to recruit and of any applicants who have applied.


· Ask what proportion of the pay difference is due to any alleged difference in duties? If only part, what other factors were relevant?


· Ask whether the employer has ever carried out any pay audits.


· Ask what steps has the employer taken to implement the EOC’s Code of Practice on equal pay? (Though see comments regarding equal opportunities questions at p43.)

· With a public authority, ask what steps have been taken to apply the gender equality duty in relation to equal pay. In Scotland, when was the employer’s equal pay policy statement published? (See p42 regarding questions under the gender equality duty.)

· If a woman believes she is also paid less because she is black, s/he can serve a joint questionnaire under the Race Relations Act. Such questionnaire would ask for the pay of other staff by reference to race as well as sex.


· In a case where part-timers are paid a lower hourly rate, seek statistics of pay according to full-time or part-time status, and ask the reason for paying part-timers less.

Analysing the questionnaire reply
Once a reply to the questionnaire is supplied, it should be carefully considered as soon as possible and discussed with the worker.

The reply to the questionnaire will often contain a large amount of information to digest and analyse. There is no point in eliciting this information from the employer if you do not give it some thought on receipt.

It is hard to generalise, but the appropriate analysis will often include the following:

1. A statistical analysis. This often entails totalling lists of women and men at certain grades; workers recruited or promoted; dismissals etc. The purpose is to look for a pattern of treatment of male and female workers.

The statistics may be looked at in different ways. For example, the proportion of female managers in one of the employer's locations may differ from the proportion in another location or overall. Or for example, it may be revealing to add up the number of workers made redundant and compare these with the total of workers dismissed for any other reason. Another example might be to total promotions according to sex while different managers were in charge.

An analysis of the statistics may reveal an unexpected pattern or explanation of what has been happening in the workplace.


2. It may be relevant to seek out a useful comparator from the information. For example, where a woman has been dismissed for sickness, the questionnaire will probably have asked how many workers had a similar or greater level of sickness and what happened to them. The reply should be searched for a male worker who has received a less severe sanction for equivalent sickness.


3. Where a comparator has been identified, the information in the questionnaire should be checked to see whether it is a useful comparison or whether the employer will be able to point to a different explanation for differential treatment. For example, in the above example of a sickness dismissal, the man was of higher status or was absent due to industrial injury. Or, in a promotion case, the successful male candidate had significantly better qualifications and experience.


4. Check who has made all the relevant decisions.


5. The time-scale and order of key events is often revealing. On receiving the questionnaire reply, adjust any chronology of key dates you have prepared for your own reference.


6. Check which questions are not fully answered and press the employer for a proper reply (see p27 above).


7. If the replies are wholly unexpected, consider serving a second questionnaire with follow up questions. You will need the ET’s permission for this (see p19).


8. If any replies seem inaccurate, consider asking for documentary proof. The most obvious time to seek this would be at the disclosure stage of running the tribunal case.


9. Compare the questionnaire reply with the employer’s tribunal response, any additional information and documents obtained on disclosure. Look for contradictions and shifting explanations. At the hearing, compare the questionnaire reply with the witnesses' oral evidence. 

Writing the tribunal claim 

It is not the scope of this guide to discuss how best to write a tribunal claim to start a tribunal case. If the tribunal claim is written before or at the same time as the questionnaire, then paragraph 2 of the questionnaire should normally replicate the grounds of the claim. 

However, if the questionnaire is written first, the subsequent tribunal claim may be different in a few respects: paragraph 2 of the questionnaire would usually set out the key facts of the claim, but would leave out the legal analysis and would also leave out any other claims such as unfair dismissal or outstanding notice pay. 

Where a questionnaire reply has been received before the tribunal time-limit, it may also affect the way the tribunal claim is written in other ways. For example, certain replies may cause a particular allegation to be added or withdrawn. 

Where the employer has failed to answer an early questionnaire or has evaded certain questions, this could be mentioned in the tribunal claim. For example, when writing the tribunal claim for Questionnaire A, an additional sub-paragraph could be added at the end of paragraph 2 as follows:

“On 11th July 2008, I served a questionnaire on my employers. As at the date of writing this claim, my employer has failed to supply a reply. The tribunal is asked to draw an adverse inference from the failure to reply within 8 weeks.”

or, as the case may be -


“On 11th July 2008, I served a questionnaire on my employer. The Reply was dated 11th August 2008. Unfortunately the Reply left a large number of questions wholly or partly unanswered. The tribunal is asked to draw an adverse inference from this. Amongst other things:
-   My employer stated the reason for paying Mr Berktan more than me was that he had more customer service experience and more qualifications than me. However, my employer refused to provide details of his qualifications and experience.
-   My employer omitted to answer whether money remained in my department’s budget to pay me Mr Berktan’s wage.”


Although a worker cannot always fully spell out his/her case in the tribunal claim until s/he has more information, eg from the questionnaire reply, tribunals increasingly expect the tribunal claim to be clear about the major grounds and to indicate what type of discrimination (direct discrimination, indirect discrimination or victimisation) is claimed. 
	
	
	

	
	Sample questionnaires

(pages 55 - 96)


	

	
	
	


A. 
EQUAL PAY

	Questionnaire paragraph 2
1. I started work for the respondent company as an Assistant Database Administrator. I was paid £14,500. Dennis Berktan was Database Administrator. I believe he was paid £18,000. We both worked in the IT Department. 


2. On 10th June 2007, Dennis Berktan resigned and I was promoted to his position, ie Database Administrator. In the annual salary review on 1st July 2007, my pay was only increased to £16,000, even though I was doing the same job that Dennis had been doing. My manager believed I should be paid the same as Dennis, but she told me it was not her decision.


3. In October 2007, my Christmas bonus was incorporated into my salary with effect from July 2007. My basic salary went up to £16,600, but this did not represent a rise in real terms. I believe that this was done with all staff.


4. In April 2008, I raised the issue of my pay with the Chief Executive. After a few weeks, she wrote back to me telling me Dennis Berktan had been paid more because he had better qualifications and experience when he took up the job.


5. In July 2008, my pay was increased to £17,500. I was told this was the result of research carried out for the organisation, and was to bring me up to the market rate for my job. This is still less than Dennis Berktan was paid over a year earlier.


6. Also, I believe the work I do and have done is of equal value to that of Joe Rais in the advertising department. I believe he is paid £19,000.





	Questionnaire paragraph 6

Dennis Berktan: like work

1. Please state in respect of Dennis Berktan:
[a]  his start date and job title at all times
[b]  his pay at all times (with dates of rises) plus details of any Christmas (or other) bonus on top
[c]  who decided on his level of pay and each rise; who was consulted and what were their views


2. Please state
[a]  Dennis Berktan’s academic qualifications and work experience before he came to the organisation
[b]  whether you accept I had more relevant qualifications and work experience. If you disagree, please explain why?


3. Do you accept that since my promotion in June 2007, I have been doing the same job (at least) as was done by Dennis Berktan as Database Administrator? (If you do not accept this, please itemise precisely any differences and for what period.)


4. Why have I at no stage been paid as much as Dennis Berktan?


5. Do you accept that:
[a]  if Dennis was still employed, he would have received further rises in July 2007 and July 2008. If so, what would he now be earning?
[b]  there has been money in the budget ever since Dennis’s departure, to pay me at least what he was earning when he left? (If you disagree, please state what happened to the money.)


Joe Rais: equal value
6. Do you accept that my work since my promotion in June 2007 to date has been of equal value to that of Joe Rais?


7. If not, 
[a]  please state why not
[b]  please supply Joe Rais’s job description since June 2007
[c]  please list, if different, Joe Rais’s job duties since June 2007, indicating the amount of time he spends on each task in practice.
[d]  please itemise every task which you say is of greater value than the work I do or have done.
[e]  if the answer to the above questions varies at any time since June 2007, please give answers for each period under question.


8. In respect of Joe Rais, please state
[a]  his start date and job title/location at all times during his employment.
[b]  his pay at all times during his employment, indicating the amount of any bonus he received on top and whether it was incorporated at some stage into his pay.
[c]  who decided on his level of pay and each rise; who was consulted and what were their views.


9. Please explain precisely why Joe Rais has been paid more than me throughout this period.


General


10. Please explain the exact process from January 2007 to date (indicating any changes) by which salaries and rises are decided (a) within the organisation generally (b) within the IT Department specifically, indicating who makes decisions, who is consulted, and in what sequence.


11. Please indicate who made the decision and who was consulted, at what stage, and what were their views, in respect of each of the following:
[a]  my initial pay of £14,500
[b]  my pay on promotion on 10th June 2007
[c]  my pay-rise from 1st July 2007
[d]  my lack of pay-rise in April/May 2008 after my letter
[e]  my pay-rise from 1st July 2008


12. Please state what criteria were used to assess my pay, by whom and how I measured on each of them compared with (a) Dennis Berktan (b) Joe Rais.

13. Please state every step  (with dates and persons involved) taken by the Chief Executive to investigate my request for a rise in my letter of 14th April 2008.


14. With regard to the July 2008 rises, please state:
[a]  how many staff (by reference to sex) received pay-rises above inflation on grounds that they had been below market rate
[b]  (i) who carried out the research and over what period (ii) what information they had about the job I was doing and from what source (iii) whether they interviewed anyone in the organisation and if so, who and on what subject (iv) whether they compared the pay levels of staff within the organisation with each other (v) whether they were aware of the pay and duties of my predecessor
[c]  in total, what research was carried out regarding my pay-level, from what sources, what evidence was revealed and what was the finding
[d]  for how long the researchers considered I had been paid less than the market value
[e] in general, please specify the research, references and criteria used to determine the market value of posts within the organisation
15. Please state whether the organisation has job evaluated posts. If so [a] on what scheme [b] what training and when have those carrying out the JES had? [c] how many points have my post scored compared with Joe Rais’ post?

16. Please state all staff employed by the organisation at any time between 1st January 2006 and 1st July 2008 by reference to:
[a]  start date and if applicable, termination date
[b]  job title and department (with dates of changes)
[c]  sex
[d]  in regard to those below the level of Chief Executive, Director and Company Secretary, their pay at all times, indicating whether a bonus was paid on top.


17. Please provide the company accounts covering the period of my employment.


18. Do you have an equal opportunities policy? If so, please provide details.




Comments on Questionnaire A:

A. What claims can the Claimant bring?

The Claimant can claim equal pay under the Equal Pay Act on the basis of like work with Dennis Berktan, her predecessor, and on the basis of equal value with Joe Rais, who worked in a different department. If any Job Evaluation Scheme is in operation, this would affect her claim.
B. Questionnaire questions under paragraph 6

The questions here are to establish and test:

· whether the Claimant can prove she was doing like work or work of equal value to her comparators

· what defence the employer will put forward for paying the comparators more

· the pay and other elements of the pay package, eg bonuses of the comparators

· how pay is decided generally, who are the decision-makers and what guidelines or structure are followed.
· details of any Job Evaluation Scheme which applies.
The employer may refuse to provide pay details on grounds that it is a contravention of the Data Protection Act. For comments on this, see pages 27-30 and p50.
B.
 SEXUAL HARASSMENT
	Questionnaire paragraph 2
1. seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 I started work with the Respondents as a sales assistant in their Oxford Street shop in May 2007. Until the events described below, I enjoyed my job and I had received no warnings relating to my conduct or capability.

2. On 3rd February 2008, I returned to the shop after my holidays to find a new employee, Ray, had been transferred from another branch. I had never met him before. That day, two incidents occurred when Ray touched me sexually, ie:

[a]  When Ray was helping me bring boxes downstairs, he brushed past my left breast with his left hand. This was clearly not accidental, as it was a firm brush, which I would put in the category of a grope. I said to him "What do you think you are doing?” Ray just responded "What?"

[b]  Later, when I was bending over to check off handbags by a display, Ray went past me to the stockroom. As he went, he brushed past the right side of my bottom with the back of his hand. Again this was clearly not accidental.

3. seq level1 \h \r0 I reported the matter immediately to the store personnel manager, Laura. She went to talk to Ray and returned saying that he had denied it. She said that if anything else happened I should tell her, but meanwhile she could do nothing because it was my word against his.


4. Later that week, Ray bashed heavily into me on purpose while I was serving a customer. The customer remarked that it was a bit uncalled for. I reported this to Laura.

5. I found it very difficult to continue working with Ray in the same shop, but Laura said neither of us could be moved. I remember a training session held for all staff in March or April 2008, where I felt extremely uncomfortable because Ray stared at me constantly.

6. On one occasion, a part-time worker, Pat, noticed my reaction after I had just seen Ray. She said "Don't you like him either?” Then she told me about Ray asking part-time girls what colour knickers they wear, and looking up their skirts when they are on ladders." I reported this to Laura, but she did not seem interested. 

7. On 25th February 2008, I wrote a grievance to head office personnel department regarding what had happened, as I was unhappy with the way the matter had been dealt with locally and that I still had to work in the same store as Ray. At the end of my letter, I said that if head office did not take appropriate action, I would take the matter further. Shortly afterwards, I was informed by Laura that head office had received my letter and were sending it back down to the store to deal with. 

8. On 3rd March 2008, Mr Parmar (my area manager) visited the store and called me into a meeting. He told me Laura was present to take notes. I had no prior warning of the meeting and I was not invited to bring a witness. Before asking me any specific questions, Mr Parmar went on to say that he had had an incident previously where a sales assistant had accused her store manager of sexual harassment. Apparently it transpired that she had made up the allegations because she had a crush on her manager, which he did not reciprocate because he was married. After telling me this, Mr Parmar said "Do you wish to say anything?" or "Do you have anything to add?”  I was stunned at the implication that this is what I had done. I just said no.

9. Mr Parmar then questioned me regarding my letter, concentrating on certain aspects in a very hostile manner. The meeting ended with him saying he would be speaking to Ray and Pat.
10. I heard nothing more about the matter until Friday 24th March 2008, when I was again called unexpectedly to a meeting with Mr Parmar. Mr Parmar's first words were that the letter was fabrication and I would get a final written warning. He said I would be transferred to Tottenham Court Road (which is smaller and less modern than Oxford Street and I will lose bonuses.)

11. Mr Parmar wrote to me on 11th April 2008 rejecting my complaint and giving me a final written warning.



	Questionnaire paragraph 6 

1.  With regard to Ray, please state (a) his start date with the company (b) all branches he has worked in, with dates, and reasons for moving (c) his job title with dates of any changes (d) any warnings he has received, with dates, level of warning and reason for it.


2. Please state any occasion when any customer or staff member has made any complaint about Ray's behaviour, conduct, attitude or manner, whether formally or informally. In each case, please give details including who made the complaint, the nature of the complaint, when and to whom it was made, action taken.


3. Please state in full detail what Laura said to Ray on 3rd February 2008 relating to my complaint and what was his response.


4. Please state with dates and persons involved, all actions including meetings and conversations, taken by Laura (or anyone else in the company) following and in response to:
[a]  my allegations on 3rd February 2008
[b]  my report of Ray bumping into me subsequently
[c]  my report to her of what Pat told me


5. seq level1 \h \r0 Please state all staff spoken to at any time throughout Ray's employment by Laura, Mr Parmar or anyone else regarding my allegations against Ray and Ray's behaviour. In each case, please state date spoken to, by whom, what they were asked and their response. (Please provide notes or statements taken)


6. Please state all steps taken by head office with dates and persons involved in relation to my complaints and my letter following my letter of 25th February 2008.


7. Please state all steps taken by Mr Parmar to investigate my allegations of sexual harassment with dates and persons involved. Please supply notes and statements.


8. Please provide the notes of my two meetings with Mr Parmar.


9. seq level1 \h \r0 Please state whether Ray was suspended at any stage and if so, when.


10. With regard to Mr Parmar's letter of 11th April 2008, please state :
[a]  precisely which points it is alleged I admitted were grossly exaggerated
[b]  what were the facts of the matter as found by Mr Parmar
[c]  in what way I allegedly amended the facts



11. seq level1 \h \r0 Please state all findings made with regard to my original allegations, by whom and when, giving reasons. Please include the findings:
[a]  as to each of Ray's initial assaults against me on 3rd February 2008
[b]  as to whether Ray deliberately knocked into me on two subsequent occasions
[c]  as to whether Ray has made any sexual remarks to or regarding staff or customers


12. Please state who decided to transfer me to Tottenham Court Road, when such decision was made and the reasons. Please state who else was consulted, when and what were their views.


13. Please state the bonus system and what I could expect to earn (a) at Oxford Street and (b) at Tottenham Court Road.


14. Please state whether any advice was given (a) to Ray (b) to any other manager as a result of the matters raised by myself. If so, please state what advice was given, by whom, to whom and the date.


15. Please state all occasions when an allegation of sexual harassment has been made (including the one referred to by Mr Parmar) in the last 5 years. Please state in each case:
[a]  against whom the allegation was made
[b]  whether the allegations were upheld or rejected
[c]  any action taken against the alleged perpetrator
[d]  any action taken against the person making the allegations
[e]  date of the allegations
[f]   whether the alleged perpetrator and the person making the allegations are still with the company and if not, the date and reason for their leaving


16. Please state whether, in the case referred to by Mr Parmar, the sales assistant admitted she had made up the allegations.


17. Please state whether you have (a) an Equal Opportunities Policy (b) a sexual harassment policy and investigation procedure (c) guidance notes for managers in sexual harassment cases. If so, please provide copies.





Comments on Questionnaire B:

A. What claims can the Claimant bring?

The Claimant can claim harassment under s4A in respect of (i) the unwanted conduct of Ray (ii) the failure of management properly to investigate and respond (iii) the way Mr Parmar conducted the meeting on 3rd February 2008 (iv) the findings, the final written warning and the transfer. Alternatively, management’s conduct may be direct discrimination if she was less favourably treated because she is a woman.
B. Questionnaire questions under paragraph 6

Questionnaires in sexual harassment cases tend to ask standard questions, although the individual facts of each case always need to be taken into account. Areas of questioning would usually be:


· regarding the track record of the harasser including any complaints against him.  (See questions 1 and 2.)


· regarding the investigation carried out by management once the harassment has been reported to them. It is important to ask about this in detail, especially regarding which witnesses were spoken to and what they said.  (See questions 3 – 9.)


· regarding management’s findings and the basis.  It is important to pin down the employer on this.  (See questions 10, 11 and 14.)


· regarding the employer’s usual approach in handling allegations of sexual harassment.  (See question 15.)


· if the worker has been victimised, eg by an enforced transfer or disciplinary action, either by the harasser (because she has rejected his advances) or by management (following a complaint), it is important to explore this issue too.  In this case, it is important to ask the reasons for the transfer and its consequences.  (Questions 12 and 13.)  It is also common for false allegations of misconduct or poor work to be made against the worker. For questions appropriate in such a case, see Questionnaire F. 

· it is a matter of tactics whether to ask now for any guidance notes for managers (these often are not followed) or whether to hold back and ask for these on disclosure, after the questionnaire has been answered and the employer is committed to his/her explanation of what steps s/he in fact took.

C. 
INDIRECT SEX DISCRIMINATION: HOURS AND CHILDCARE 

	Questionnaire paragraph 2

1. I started work for the Hotel in 1995. I was later promoted to Assistant Executive Housekeeper. I worked 40 hours over 5 days.


2. On my return from my first maternity leave in July 2006, Gail Cleevely (the new Executive Housekeeper) agreed that, for child-care reasons, I could work 9 – 5 Monday – Friday. So that I could leave at 5, I agreed to work through my morning and afternoon paid 15 minute breaks.


3. On 3rd March 2007, Gail Cleevely told me she was thinking of having another Assistant who could cover the hours I could not do. At this time I was pregnant with my second child.


4. In May 2007, a second Assistant Executive Housekeeper (Denise) was recruited to work alongside me.


5. I went onto my second maternity leave in June 2007. I was due to return on 21st February 2008. On 14th February 2008, at a meeting with Patricia Ryss (Human Resources Manager) and Gail Cleevely, I was told that the senior housekeepers would no longer be allowed to supervise the weekend rotas. As a result, these must be shared equally between Gail, Denise and I, and I would have to do 1 weekend in 3. They insisted on this, even though I explained that there was no one to look after my children on weekends.


6. The only alternative I was offered was the post of Utilities Co-ordinator. However, I would have had to start at 8.30 a.m. even though I explained that again, due to childcare, I could not start before 9 a.m. 

7. The Hotel also said it would reduce my pay on the basis that 9-5 represents a 37.5 hr week. However, I had agreed with Gail Cleevely, as mentioned above, that I was giving up my paid breaks in return for leaving earlier, and therefore was not reducing the hours for which I was paid to work.


8. On 15th February 2008, I wrote to Gail Cleevely, taking out a grievance regarding these matters. My grievance was heard on 17th February 2008 and rejected. I appealed to the managing director by letter dated 18th February 2008. He rejected my appeal.




	Questionnaire paragraph 6

1. Please confirm that when I returned from my first maternity leave, Gail Cleevely agreed:
[a]  that I could work Monday – Friday, 9 – 5
[b]  in return for leaving half an hour earlier / day, I would no longer take my paid mid morning and mid afternoon breaks


2. Please state with regard to the decision that the Executive Housekeeper or an Assistant Executive Housekeeper must be on duty at weekends:
[a]  who made the decision, when and for what reasons
[b]  who was consulted, when and what were their views
[c]  in particular, why couldn’t the senior house-keepers (particularly Lorraine and Sylvia) cover a shift as before


3. Please state with regard to the decision that I must share the weekend rotas, as opposed to the Executive Housekeeper and other Assistant Housekeeper sharing the weekend rotas or the other Assistant covering the 3rd rota:
[a]  who made the decision, when and what were the reasons
[b]  who was consulted, when and what were their views
[c]  in particular, what were the views of (i) Gail Cleevely and (ii) Patricia Ryss

4. With regard to the decision that my pay be reduced to £17,755, please state
[a]  who made this decision, when and for what reasons
[b]  each person consulted, when and what were their views


5. Please state with regard to the job of Utilities Co-Ordinator, which was offered to me:
[a]  all the duties of the post
[b]  any respect in which the duties differed from those carried out by the previous post-holder
[c]  the pay which would have been paid to me
[d]  please confirm your statement that my pay would have been frozen in this post
[e]  the days and hours which I would have been required to work
[f]  the days and hours worked by the previous post-holder
[g]  the date the previous post-holder left


6. Please state with dates all attempts made by the hotel to recruit an Utilities Co-Ordinator after the previous post-holder left. Please include:
[a]  the dates of any internal or external advertisement and details of who applied
[b]  the dates and details when anyone internal demonstrated an interest in the job or spoke to personnel about it. Please include Shirley
[c]  if an offer or conditional offer has been made to any person of the post, please 
state to whom, when the offer was made, whether it was firm or conditional, the terms and conditions which would apply, and whether they accepted
[d]  why was Shirley told the hours were 9 – 5 ?
[e]  regarding the person now in post, please state (i) when they applied for the post  (ii) when they were offered the job  (iii) when they started  (iv) any respect in which their duties or terms and conditions (including pay) differ from what was offered to me


7. Please state:
[a]   precisely why I would have had to start at 8.30 a.m. as opposed to 9 a.m.
[b]  who made this decision
[c]  who was consulted and what were their views
[d]  why was I originally offered the post to start at 9 a.m. and who changed the decision, when and why ?


8. With regard to my grievance to Gail Cleevely on 15th February 2008, please state:
[a]  all steps taken by her to investigate, with dates and details
[b]  her findings
[c]  her reasons for rejecting my grievance
[d]  whether she consulted anyone and if so, who, when and what were their views.


9. With regard to my grievance appeal to the managing director, please state:
[a]  all steps taken by him to investigate, with dates and details
[b]  his findings
[c]  his reasons for rejecting my grievance
[d]  whether he consulted anyone and if so, who, when and what were their views.


10. Please state whether you have (a) an Equal Opportunities Policy (b) a policy regarding maternity and part-time or reduced hours working. If so, please provide copies.




Comments on Questionnaire C:

A.   What claims can the Claimant bring?

For a summary of law and evidence relevant to flexible working, see p47. See also indirect sex discrimination law at p9.

The Claimant can claim indirect sex discrimination under the SDA in respect of the insistence that she work one weekend in three and also the refusal to allow her to start at 9 a.m. in the alternative job.  If her pay was cut, she could claim for an unlawful deduction under part II of the Employment Rights Act 1996. Alternatively, since it is disputed, she may seek a declaration as to what her contractual hours now are under s1 and s11 of the ERA 1996.  There may also be an issue regarding her entitlement to paid breaks under the Working Time Regulations 1998.

The facts of this case are similar to those in Questionnaire D, where the Claimant’s request to work part-time or partly at home was refused. In that case, the Claimant made a formal request under the Flexible Working Regulations. She has not done so here.

In this case, there is no suggestion of direct discrimination. For an example where there may be direct discrimination, because a man has been allowed to vary his hours, whereas the Claimant has not, see Questionnaire H.

B.   Questionnaire questions under paragraph 6

· In an indirect sex discrimination case where the employer is imposing hours incompatible with childcare, relevant areas of questioning are:

→   to prove the hours requirement is one which would cause particular difficulty for women (or married people), it may be relevant to ascertain the working patterns of existing staff by reference to sex. For example, see Questionnaire D question 9. But in many cases, looking at the existing workplace does not reveal that a particular requirement impacts on women. (See comments under “Evidence” on p47.) As long as you are aware of this, you may still ask the question in case it shows up any interesting information, eg different patterns in different departments; preferential treatment of requests made by men (or of a different racial group); few absolute numbers of women in the job.

In this particular case, the main problem is weekend working.  At the hotel, as many women as men were able to work weekends, and it would not have helped to ask for such statistics.  Also, the Claimant knew that a question about start times would reveal that women tended to start at the same time as men at the hotel. 


→   to find out, pin down and explore the validity of the employer’s explanation for   insisting on the discriminatory hours.  Here questions 2, 3 and 7 focus on this.


· The reason for asking about the days and hours worked by the previous post-holder of the Utilities post (question 5[f]), is because the Claimant believes the previous post-holder was allowed to start at 9.  She was also told by another employee, Shirley, who was offered the post but rejected it, that the offer was 9-5 (therefore see question 6[d]). Question 6[e] is to see what has in fact happened now. 

· Questions 8 and 9 are usually appropriate where the Claimant has brought an unsuccessful grievance.

D. 
FLEXI-WORKING AND JOB-SHARE 

	Questionnaire paragraph 2
1. I worked as a medical secretary for Professor Turay, the head of the ENT department at Helsdon hospital from 1996 until my resignation on 4th April 2008.


2. I went on maternity leave from 4th May 2007 until 10th December 2007 inclusive.  I found it hard to cope with working full-time following my return.  On 1st February 2008, I made a written application to my employer under the Flexible Working Regulations 2002 to consider my request to work part-time, ie 3 days/week. I suggested that I job-share for the other 2 days, or that I work those 2 days from home.


3. I explained the reasons I was unable to work full-time at the hospital and how I thought it would be perfectly possible to deliver the same service to patients and to Professor Turay with my suggestions. 


4. Professor Turay met with me to discuss my request on 7th February 2008.  During the meeting, he said it would be difficult if I was not at the hospital every day because of the need for continuity in patient liaison. 


5. Professor Turay also said there would be difficulties because he needed his secretary to attend all meetings of the editorial board he chairs for the regional magazine. Although the meetings are usually held on Mondays, they are sometimes changed to other days of the week. I said I could be flexible about which days I worked as long as I was given reasonable notice.


6. On 15th February 2008, I received a letter refusing my request on grounds that  it would have a detrimental effect on the hospital’s ability to meet the needs of patients. My appeal was also unsuccessful.


7. I asked whether there were any alternative vacancies, but none were suggested.


8. On 20th February 2008, I wrote a grievance regarding these matters to the deputy chief executive of the hospital. After a meeting, my grievance was rejected. The chief executive rejected my grievance appeal on 16th March 2008.




	Questionnaire paragraph 6
1. Please state who made the decision to refuse my request to work part-time, when and the reasons.


2. Please state anyone else who was consulted, when and what were their views.


3. Please list in which respects patient care would be damaged or disrupted if
(a)  I worked 3 days/week and another secretary worked the other 2 days; or
(b)  I worked 3 days in the hospital and 2 days at home each week.


4. Please give the day of the week and dates of all meetings of the editorial board for the regional magazine over the last two years. In respect of those meetings not held on Mondays, please state when the date of the meeting was notified or changed.


5. Please explain why it is necessary for the same secretary to attend each of the editorial meetings.


6. Please state why my suggestion of a trial period was rejected.


7. Please state who covered each of my duties at all times during my maternity leave, giving dates of any changes.


8. Please state whether any problems arose during my maternity leave as a result of more than one secretary covering my job.  If so, please give full details with dates and persons concerned.


9. Please state all secretarial, clerical or administrative staff employed by the hospital during the 3 years prior to the date of this questionnaire by reference to:
[a]  start date and if applicable, finish date
[b]  male or female
[c]  job title and location 
[d]  whether working full-time or part-time (with dates of any changes)
[e]  whether working at home, with details and dates of any changes
[f]  whether they ever requested to work part-time or from home and if so, when and what was the outcome.


10. Please list all vacancies arising for secretarial, clerical or administrative staff at the hospital in the period 1st February 2008 to the date of answering this questionnaire, stating in each case:
[a]  job title and location of vacancy 
[b]  date vacancy arose and date filled, if applicable
[c]  whether the vacancy was for a part-time or full-time worker and on what basis it was filled.


11. With regard to my grievance to the deputy chief executive on 20th February 2008, please state:
[a]  all steps taken by her to investigate, with dates and details
[b]  her findings
[c]  her reasons for rejecting my grievance
[d]  whether she consulted anyone and if so, who, when and what were their views.


12. With regard to my grievance appeal to the chief executive, please state:
[a]  all steps taken by him to investigate, with dates and details
[b]  his findings
[c]  his reasons for rejecting my grievance
[d]  whether he consulted anyone and if so, who, when and what were their views.


13. Please provide details of your policies on (a) equal opportunities (b) maternity (c) flexible working.




Comments on Questionnaire D:

A. What claims can the Claimant bring?

For a summary of the relevant law and evidence, see p38. See also p9 on indirect sex discrimination law. In this case, the employer correctly followed the procedure under the Flexible Working Regulations and gave a reason which fell within the list of permitted reasons for refusal under the Regulations. Nevertheless, the Claimant can still challenge the refusal under the SDA as indirect sex discrimination.

B. Questionnaire questions under paragraph 6

· The two key areas of questioning in a case of this kind are:

→   to find out, pin down and explore the validity of the employer’s reason for insisting on particular hours or work-patterns;

→   to help prove the particular hours disadvantage women more than men (or married more than unmarried people).


· Question 1 is to establish the reasons for the refusal to allow the Claimant to work part- time or at home. Questions 3 – 5 are to explore and test the reasons which the Claimant was given verbally at her meeting and in her letter.


· Questions 7 – 8 are because the Claimant knows more than one secretary covered her while she was on leave and, as far as she is aware, no problems arose as a result. There is of course a risk that the employer will be able to itemise problems which did arise.


· Question 9 has a number of functions:

→   It should elicit statistics of part-timers employed by the hospital by reference to gender. This may show that part-time staff are disproportionately female. This would help prove that a full-time work requirement disadvantages women more than men. However, if the hospital has been refusing all requests to work part-time, the only women employed by the hospital would inevitably be those who can work full-time. If this is so, the hospital is not the correct pool in which to measure the discriminatory impact of the insistence on full-time working and you should look for statistics in a wider pool, eg the health service or society generally. See also comments under “evidence” at p47.

→   If the answer shows that many staff do work part-time, this may help prove it is perfectly possible for secretarial and other staff to work part-time and undermine the employer’s reasons for refusal.


→   The answer may unexpectedly reveal direct discrimination, eg if a male employee has been allowed to work part-time when a female employee such as the Claimant has not. Whether or not this indicates direct discrimination would depend on the employer’s explanation for acceding to the man’s request and refusing the woman’s.


· Question 10 is because the Claimant asked about available alternative vacancies.

· Questions 11 – 12 are usually appropriate where the Claimant has brought an unsuccessful grievance.

See also Questionnaire C, where a worker is unable to work weekends or before 9 a.m. due to childcare.

E. 
REDUNDANCY  

	Questionnaire paragraph 2 

1. I worked for the Respondents from February 2002 as personnel manager until I was notified of my redundancy as at 30th November 2008, while I was on maternity leave. My assistant personnel manager was not made redundant.


2. I was absent due to maternity leave for the birth of my first child from 12th July 2007 to 30th January 2008.


3. On 25th April 2008, I informed the managing director, Mr Keehan, that I was pregnant with my second child. Mr Keehan reacted angrily and said he could see why companies employed male managers. He said it would do my image within the company and the management committee no good at all, having got pregnant again so quickly.


4. When I asked whether my first baby had interfered with my work, Mr Keehan admitted it had not interfered with my work at all. I said I would stay at work as long as I could and come back again as soon as possible afterwards.


5. Mr Keehan said he would tell the members of the management committee, which I believe he did immediately. He told me that I must not tell the staff that I was pregnant, until he told me I could.


6. I went onto maternity leave on 6th September 2008, having given the appropriate statutory notification. My baby was born on 29th September 2008. On 20th November 2008, without any prior warning or consultation, I received a letter telling me I was made redundant as from 27th November 2008. I was paid redundancy pay and notice pay.



	Questionnaire paragraph 6

1. Please state who made the decision to dismiss me, when and the reasons. 


2. Please name anyone else consulted, on what dates and what were their views.


3. Please provide a full list of my duties prior to my departure on maternity leave.


4. Please state who has done every aspect of my job from 12th July 2007 to date.


5. Please state every reason why I was made redundant rather than my assistant.


6. Please provide a full list of duties carried out by my assistant throughout her employment with the company, giving dates when any duty was added or removed.


7. In respect of every member of the management committee, please state
[a] on what date Mr Keehan told them of my second pregnancy
[b] what were their views
[c] what view Mr Keehan expressed to them about my pregnancy


8. Please explain why Mr Keehan told me not to tell the rest of the company that I was pregnant until he said I could.


9. In respect of my redundancy, please state:
[a] were all staff considered as potential for redundancy or only certain staff? If the latter, please state which staff were under consideration.
[b] when was the possibility of a redundancy in my department first considered and by whom?
[c] when was the possibility that I might be made redundant first considered and by whom?
[d] when were staff first consulted about the possibilities of redundancy?

10. Please state each and every criteria applied to decide which staff should be made redundant. In each case, please state (a) whether such criterion was put in writing and when (b) who decided upon the criterion and when (c) how each member of staff under consideration matched each criterion.


11. Please state the number of staff employed by the company from 30th November 2005 to date by reference to:
[a] sex
[b] job title and department 
[c] start date and if applicable, leaving date



12. Please state the number of staff dismissed for reasons other than redundancy since 1st January 2003 by reference to:
[a] sex and marital status
[b] number and age of children under 12
[c] job title and department 
[d] reason for dismissal 
[e] dates of employment 


13. Please state all staff made redundant or redeployed following redundancy since 1st January 2003 by reference to:
[a] sex and marital status
[b] number and age of children under 12
[c] job title and department 
[d] whether consulted prior to their redundancy 
[e] whether offered redeployment and if so, into what position 
[f] dates of employment 


14. Please state the number of staff since 1st January 2003 who have been pregnant or on maternity leave during their employment. In each case please state:
[a] job title and department 
[b] start date
[c] date informed company of pregnancy 
[d] dates of maternity leave
[e] if applicable, termination date and reason for termination of employment.


15. Please provide a copy of your Equal Opportunities Policy and policies related to maternity, redundancy and redeployment.

16. Please provide a vacancy list of all job vacancies in the company from 1st September 2008 – date.



Comments on Questionnaire E:

A.  What claims can the Claimant bring?
The Claimant can claim her dismissal on grounds of maternity is discrimination under SDA s3A(1)(b).  This may also be automatic unfair dismissal because she had given birth or taken maternity leave contrary to s99 of the Employment Rights Act 1996 and reg 20(3) of the Maternity and Parental Leave etc Regulations 1999. 

The Claimant may be unable to prove her dismissal was on grounds of maternity. As she has at least one year’s service, she can also claim, in the alternative, ordinary unfair dismissal contrary to s94 and s98 of the Employment Rights Act 1996, on grounds that:

· the true reason for her dismissal was not redundancy and / or

· she was unfairly selected for redundancy, and / or

· she was not warned in advance or consulted at any stage as to the need to make her redundant, the relevant selection criteria or the possibility of alternative employment.


Alternatively, the Claimant’s dismissal was automatically unfair because her employer failed to follow the statutory minimum dismissal and disciplinary procedure under the Employment Act 2002 (Dispute Resolution) Regulations 2004. (The statutory dispute resolution procedures still applied at this dismissal date.)
B.  Questionnaire questions under paragraph 6

· See also p39 regarding suitable questions in a redundancy case. Many of the questions in this Questionnaire would be equally applicable if the Claimant was made redundant while pregnant.

· Question 11 asks for statistics over a 3 year period, which is fairly standard. The statistics requested at questions 12 – 14 are asked over a 5 year period because the Claimant knows that only a few staff were dismissed, made redundant or have been pregnant over that time, and it is necessary to get statistically significant information.


· Questions 1, 2, 5, 6, 9-11, 12[a] (sex only), [c] – [e], 13[a] (sex only), [c] – [f], 15 and 16 would also apply in a non-maternity case under the SDA, eg if the Claimant felt she was selected for redundancy because she was a woman (direct discrimination) or because she had made an allegation of sex discrimination or sexual harassment (victimisation).

F. 
DISMISSAL FOR POOR PERFORMANCE 

	Questionnaire paragraph 2


1. The Claimant started work for the Respondent Company as an account manager in October 2002. The Claimant was absent on maternity leave from 1st March 2007 until 31st December 2007.


2. On 5th March 2008, the Claimant was informed that she must attend a disciplinary hearing on 9th March 2008 regarding her performance. When she attended the meeting, her manager and the corporate personnel officer were present. The Claimant was told at the meeting that she had lacked commitment since returning from maternity leave and that on occasions, she had left work uncompleted. When the Claimant asked for examples, none were given. At the end of the meeting, the Claimant was dismissed.


3. The Claimant was aware that a colleague, Melvin Wheelton, had received counselling and coaching in February 2007 regarding his demotivation and lack of commitment. Further, while the Claimant was absent on maternity leave, Mr Wheelton was demoted.




	Questionnaire paragraph 6
1. With regard to the decision to dismiss the Claimant, please state:
[a]  who took the decision when and for what reasons
[b]  who was consulted, when and what were their views


2. Please state all incidents and evidence (with dates) relied on by the Respondents in reaching their conclusion that the Claimant was demotivated.


3. Please state for the period 1st January 2005 – 1st March 2008:
[a]  the monthly sales targets
[b]  the figures achieved by the Claimant
[c]  the figures achieved by Melvin Wheelton
[d]  the figures achieved by other account managers 


4. Please state who covered the Claimant’s work during her maternity leave and their monthly sales figures.


5. Please state 
[a]  all instances of uncompleted work referred to in the Claimant’s disciplinary, describing the work and when it should have been finished.
[b]  the date of any occasion when complaint was made to the Claimant that her work was uncompleted, by whom and in what terms.

6.  Please state any disciplinary action, counselling or coaching taken in respect of Melvin Wheelton during his employment in connection with lack of commitment or work performance, giving in each case:
[a]  date and nature of action 
[b]  nature of offence or problem


7. Please list all staff against whom disciplinary action (including counselling and dismissal) has been taken since 1st January 2005 by reference to:
[a]  sex 
[b]  date and nature of action
[c]  nature of offence
[d]  job title and location 
[e]  dates of employment 
[f]  whether pregnant or on maternity leave at any time during their employment and if so, when 


8. Please state all staff employed by the company as at 1st March 2008 by reference to
[a]  sex
[b]  job title and location 


9. Please state all staff who have become pregnant or gone onto maternity leave while employed by the company since 1st January 2005. In each case, please state:
[a]  job title and location 
[b]  dates of employment 
[c]  dates when pregnant and on maternity leave
[d]  if resigned or did not return to work following maternity leave, the reason


10. Please provide a copy of your Equal Opportunities Policy 




Comments on Questionnaire F:

A. What claims can the Claimant bring?

The Claimant can claim that her dismissal was direct discrimination on grounds of sex under the SDA s1(1)(a), since a male colleague was simply counselled and coached for his alleged demotivation.  She could also claim her dismissal was discrimination under SDA s3A(1)(b) and automatically unfair under s99 of the Employment Rights Act 1996 because the real reason was related to the fact that she had taken maternity leave.  In addition, she qualifies to claim ordinary unfair dismissal.

It is possible that some form of indirect sex discrimination will emerge from the reply to the questionnaire. For example, if the employer meant by “lack of commitment” that the Claimant – due to childcare - was no longer willing to work overtime or travel abroad. 
The comment regarding perceived ‘lack of commitment’ may also be indicative of direct discrimination as it is a stereotypical view regarding women’s attitude towards work after maternity leave.
B. Questionnaire questions under paragraph 6

The questions in this questionnaire can be adapted for most cases of disciplinary action or dismissal for poor work or misconduct, where the worker thinks this is unlawful sex discrimination, eg because she is a woman or pregnant or has recently been on maternity leave or because she has recently alleged sex discrimination or complained about sexual harassment. See also p40 regarding questions in conduct or capability cases.

· Where vague allegations are made against the worker, it is important to pin down the employers. Question 2 is to find out the evidence against the Claimant regarding her alleged demotivation, which is a very vague charge. Question 2 may also reveal some form of indirect sex discrimination (see comments above). Question 5 is to pin down the evidence regarding the allegation of uncompleted work. 

Later, when running the case, the Claimant can request supporting documentation which may reveal whether the employer has been truthful in the questionnaire. At that stage, when the allegations are clearer, she can also ask for copies of past appraisals if she thinks these will help. It is best not to ask for all these documents in the questionnaire, before the exact nature of the allegations is pinned down in the questionnaire reply.


· Question 3 is because the Claimant knows she always met sales targets and, due to performance bonuses, was the highest-paid member of staff. She is sure her performance did not deteriorate following her maternity leave. She is also confident that none of her colleagues would have exceeded her targets (see questions 3[c] and 4).


· Where the worker believes a male colleague (or, as the case may be, colleague who is not pregnant or who has not complained about sex discrimination etc) has committed a similar offence but has been given a lesser sanction, she needs to ask about this in the questionnaire. Her questions should be to establish (i) that he committed a similar offence, and (ii) that the employer treated the offence less seriously. Here, questions 3 and 6 are to establish the information necessary to make a comparison with the more favourable treatment of Melvin Wheelton in apparently comparable circumstances.


· Question 7 is to find out whether disproportionate disciplinary action has been taken against women who have become pregnant. Question 7[c] will also reveal the usual action taken on offences such as “demotivation” and what kind of offences normally attract dismissal. The question asks staff to be listed rather than offences – this is so it can be seen what level of action is taken for a first offence, as in this case. If the employer raises confidentiality, names can be replaced by initials or numbers.


· Question 9 is to find out how pregnant women or women who have been on maternity leave are usually treated.

G. 
PROMOTION (AFTER INTERVIEW) 

	Questionnaire paragraph 2

1. I worked in the Council’s legal department since 2001. In 2007, a new post of senior solicitor was created and advertised internally on 10th September. I believe I was the only applicant, but I was not shortlisted.


2. The post was advertised externally in March 2008 and I was interviewed on 20th March. I was interviewed by Councillors Leaman and Seagon. An external candidate, Mr Cambell, was appointed.


3. In December 2006, I had raised a grievance about sexist remarks made by Cllr Leaman towards me. During a conversation with me, Cllr Leaman had said, “There are too many women in these council offices” and “we don’t want them to be hard, we want them to be soft”. Cllr Leaman said his remarks were just banter in response to my feminist views. My grievance was rejected in February 2007.


4. On 6th April 2008, I wrote a grievance letter to my supervisor about my failure to be promoted. My grievance was rejected. My appeal dated 16th May 2008 to the head of department was also rejected.




	Questionnaire paragraph 6
1. Please provide the advertisements, job description and person specification for the post of senior solicitor. 


2. Please state the criteria  (a) for shortlisting in response to each advertisement and (b)  for selection to the post.


3. Please state what information was taken into account by (a) the shortlisting panel on each occasion (b) the selection panel.


4. In respect of the decision not to shortlist me following the internal advertisement for the post, please state
[a]  who made the decision, when and for what reasons
[b]  who was consulted, when and what were their views


5. Please confirm I was the only applicant. If not, please state who else applied by reference to:
[a]  sex
[b]  date of application 
[c]  qualifications and experience 
[d]  whether or not they were shortlisted and the reasons


6. Please state all candidates who applied for the post when it was advertised in March 2007 by reference to:
[a]  sex
[b]  date of application 
[c]  internal or external candidate 
[d]  whether or not shortlisted 
[e]  if shortlisted,  (i)  qualifications and experience  (ii)  whether or not offered the post and the reasons
[f]  please indicate which of the above is myself


7. With regard to the decision not to offer me the post following interview, please state whether the decision was unanimous and the views of each member of the interview panel.


8. With regard to my grievance in December 2006 regarding Mr Leaman’s remarks, please state:
[a]  the reason my grievance was rejected
[b]  whether any action was taken or advice given to Mr Leaman as a result of my grievance. If so, please provide details.
[c]  whether there have been any other complaints regarding sexist remarks made by Mr Leaman.  If so, please provide full details of the complaint and outcome.


9. Please state all staff employed in the Council’s legal department at any time from 1st January 2004 to date by reference to:
[a]  dates of employment
[b]  sex
[c]  job title throughout (with dates of any changes)


10. Please state all non-manual staff employed by the Council as at 1st April 2008 by reference to:
[a]  dates of employment
[b]  sex
[c]  job title and grade


11. Please state in relation to my grievance dated 6th April 2008:
[a]  all steps taken by my supervisor to investigate, with dates and details
[b]  her findings
[c]  her reasons for rejecting my grievance
[d]  if anyone was consulted, who, when and their views.


12. Please state in relation to my grievance appeal:
[a]  all steps taken by my head of department to investigate, with dates and details
[b]  his findings
[c]  his reasons for rejecting my grievance
[d]  if anyone was consulted, who, when and their views.


13. Please provide a copy of your Equal Opportunities Policy.




Comments on Questionnaire G:

A. What claims can the Claimant bring?

The Claimant can claim that the failure to appoint her to the senior solicitor post was either direct discrimination, ie because she is a woman, or victimisation as a result of her grievance regarding Cllr Leaman’s sexist remarks. It is possible that when the Council gives its reason for rejecting her, there could be an indirectly discriminatory reason, eg the Council required some kind of qualification or experience which men would be more likely to have than women. 

B. Questionnaire questions under paragraph 6

· See p39 for suggested questions in cases concerning recruitment or promotion. 
· If tests were part of the selection process, the Claimant would ask for the test scores of each candidate, and what was the pass threshold.

· The same questions, omitting question 8, could be asked in a case which purely concerned direct discrimination.

· If the Claimant thought she had not been promoted due to her pregnancy, question 6[g] would ask “whether pregnant”; question 9[d] and 10 [d] “whether pregnant or on maternity leave at any time and if so, the dates.


· Question 10 seeks statistics regarding gender and job title of all non-manual staff, not solely those in the legal department. It seeks less detailed statistics about those not in the legal department (compare with question 9), but it is included because the Councillors’ remarks concern women in council offices generally and they may have been involved outside that department.


· Questions 11 – 12 are usually appropriate where the Claimant has taken an unsuccessful grievance.

· It would be possible to ask for each panel member ‘s shortlisting and interview notes and the assessment sheets at this stage. This is a tactical decision. (See p43 re asking for documents in a questionnaire.) Some lawyers do not ask for the documents yet because they find there can be contradictions between early questionnaire replies to precise questions and what is contained in documents requested later through the tribunal disclosure process. It is this type of contradiction which helps prove any discrimination which occurred. If the questionnaire asks for the documents, the reply to precise questions regarding reasons for the decision is likely to be simply ‘see attached documents’.
H. 
LESS FAVOURABLE TREATMENT, MARGINALISATION 

	Questionnaire paragraph 2
1. seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 In September 2006 I started work full-time for the respondent charity, which supports alcohol recovery programmes. I was a project officer in the Unit for Younger People ["YPU"]. My line manager was Arlen Venter. 


2. A few weeks before I started, Terry Onnie was appointed as YPU administrative assistant. Subsequently he was made information officer. His job was to provide administrative support to the YPU and I was responsible for supervising his work.


3. Increasingly Terry was given high profile work by Arlen Venter, which was at the expense of the administrative support he was supposed to be giving me. Terry was encouraged to go out on visits to promote his profile, whereas - as a result of the heavy administrative burden now falling on me - I was unable to do likewise.


4. A similar problem occurred with Patrick Vera, a project officer in the Homeless Unit. We were supposed to be working together on a particular mail-out project. However, Patrick disliked administration and did not do his share. In addition, Arlen gave him a great deal of conference work which took him out of the office. Once again, I found I had to do more and more administrative work and less of the high profile work. 


5. It was an additional difficulty that Patrick was not working his full hours. He was allowed to come in late and leave early (even after his original reason, ie his wife's accident) had gone. By contrast, I was not allowed to alter my hours to help me collect my child from school. From September 2007 I was suddenly required to fill in time-sheets.


6. In March 2008, the local authority had a big launch of its alcohol recovery programmes. Arlen selected Terry to attend the launch. I felt I was more relevant to go than Terry. 


7. In April 2008, we hosted an international conference on early prevention of alcohol abuse. This related to my work in a major way. When I discovered the conference was on and I had not been consulted about it, I told Arlen that I would like to be involved. Arlen said he would think about it. He did not come back to me.

8. In the staff meeting on 5th March 2008, Arlen asked for volunteers to attend the conference and he said he would be coming round to ask people specifically. After the meeting, he approached Terry in front of me and asked him to go. He ignored me. He then asked other staff.



	Questionnaire paragraph 6
seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 1.   With regard to Terry Onnie:

            [a]   please list his duties as administrative assistant
[b]  please list his duties as information officer, identifying any differences from his administrative assistant post
[c]  please state who decided to make him information officer, on what date and the reasons for the change
[d]  please state who else was consulted, on what date and their viewsseq level1 \h \r0 


2. Please itemise in precisely what ways Terry Onnie was supposed to be providing me with support.


3. Please confirm regarding Patrick Vera:
[a]  that he was recruited to work 35 hours pro rata for four days (ie 28 hours)
[b]  that his pay remained the same throughout his employment
[c]  the dates when he was formally allowed to work less hours (and what these were)
[d]  what you did about the fact that he continued to work short hours after his wife recovered.


4. Why did Arlen Venter not allow me to alter my hours in order to collect my child from school?seq level1 \h \r0 


5. Please state with regard to the requirement that I complete time-sheets,
[a]  whose decision this was, when and their reasons
[b]  who was consulted, when and what were their views
[c]  who else was required to fill in time-sheets
[d]  were (i) Patrick Vera and (ii) Terry Onnie were required to complete time-sheets
[e]  if so, please state for what dates they did fill in the sheets


6. Regarding Arlen Venter’s decision to take Terry Onnie with him to the local authority launch, please state:
[a]  why he was taken rather than me
[b]  who was consulted on the decision and what were their views
[c]  what would be his role at the launchseq level1 \h \r0 


7. In relation to the international conference on early prevention of alcohol abuse:
[a]  why did Arlen not agree that I could attend the conference when I first asked him?
[b]  why did he not come back to me afterwards?
[c]  why did he not invite me after the staff meeting?
[d]  please list which staff members attended in practice and their roleseq level1 \h \r0 

8. Please list all conference, external meetings and agency visits attended by (i) Patrick (ii) myself (iii) Terry over the period of my employment, stating in each case:
[a]  the name of the conference or description of meeting
[b]  its date
[c]  the role in which they attendedseq level1 \h \r0 


9. Please state all staff employed by you from 1st June 2004 to the date of answering this questionnaire by reference to:
[a]  job title, grade and department
[b]  start and finish date
[c]  sex
[d]  whether they worked part-time at any stage and if so, when 
[e]  whether they ever had a request to work part-time or change their hours refused

10. Please provide a copy of your Equal Opportunities Policy 




Comments on Questionnaire H:

A.  What claims can the Claimant bring?

The Claimant can claim direct discrimination under the SDA in the work allocation; by letting Terry and Patrick go to more conferences; by not inviting her to the local authority launch or the international conference; in giving her disproportionate administrative work; and in requiring her to complete time-sheets. The refusal to allow her to change her hours might be direct discrimination (compared with the permission given to Patrick) and/or indirect sex discrimination (see questionnaire D for another example).

B.  Questionnaire questions under paragraph 6

· See comments on appropriate questions in direct discrimination cases at p35 (direct discrimination) and p41 (the comparable question). In this case, the less favourable treatment takes the form of preventing the worker going to conferences, giving her lower profile work and refusing flexibility with hours. Questionnaire I takes the form of withholding overtime, transfer to an undesirable location and a longer lay-off. The structure of your questions is similar for each detriment, ie finding out the reasons and establishing how others have been treated.

· The reason for the mistreatment may simply be the Claimant’s sex (as here) or because s/he has complained about sex discrimination in the past (as Questionnaire I) or because s/he is pregnant or on maternity leave. Many of the questions will apply, whichever of these reasons.

· Question 5 asks whether other employees were required to complete time-sheets and question 5[e] pins down the facts so the employer cannot give an evasive reply.  Question 8 seeks precise information regarding the number of conferences etc attended by the Claimant and each of her comparators.

· Questions 3, 4 and 9 are relevant to the Claimant’s request to change her hours. For the direct discrimination claim, they establish the position with her comparator, Patrick. For a possible indirect discrimination claim, they ask for the employer’s justification of the refusal. Question 9 also looks at whether there is any workplace pattern regarding who needs to work part-time or alter their hours. However, if the employer has generally refused requests in the past or favoured requests from men, the statistics will not reveal any indirect discrimination for women. (See also comments under “evidence” at p39.)


· Once running the case in the tribunal, you can ask for any written policy on flexible working. But at this stage, it is usually best simply to pin down the employers on what they have done and their reasons in relation to the Claimant. Later you can see how this compares with any policy.
I. 
GENERAL LESS FAVOURABLE TREATMENT  

	Questionnaire paragraph 2


1. The Claimant was employed as a quality controller for the Respondent manufacturers since 2000. In November 2007, the Claimant brought an employment tribunal case under the Sex Discrimination Act 1975, in relation to her failed promotion attempt earlier that year. The Claimant’s claim was settled in April 2008.


2. The Claimant had always worked in the Respondent’s show-case factory. However, on 20th May 2008 she was sent to work in the warehouse annex, away from the main workforce, on a job which could have been done by someone with less experience.


3. During June 2008, the Respondent suffered a downturn in work. As a result, workers were laid off temporarily for 4 – 6 weeks. The Claimant was one of the first to be laid off and one of the last to be brought back.


4. The Respondent’s annual stocktake takes place every August. In the past, the Claimant was always offered the opportunity of earning overtime by being involved in the stocktaking. However, no such offer was made for the August 2008 stocktake.


5. On 5th September 2008, the Claimant wrote a grievance letter to her supervisor. Her grievance was rejected. She then wrote an appeal to the managing director, but she has received no reply to her letter of 20th September 2008.




	Questionnaire paragraph 6
1. In respect of the decision to transfer the Claimant to the warehouse in May 2008, please state:
[a]  who made the decision, when and for what reasons
[b]  who was consulted, when and what were their views
[c]  whether this transfer is temporary or permanent and if temporary, for how long it will last
[d]  why the Claimant was selected for this task rather than anyone else 


2. Please state all workers employed by the Respondent from 1st September 2005  – 1st September 2008  by reference to:
[a]  sex 
[b]  job title and location (with dates and details of any promotion or transfer)
[c]  dates of employment 
[d]  if applicable, dates laid off during 2008
[e]  whether they were invited to work on the stocktake in August 2008
[f]  whether they did in fact work on the stocktake in August 2008
[g]  whether they have ever brought a tribunal case for sex discrimination against the Respondent and if so, when 


3. Please state in relation to the decision to lay workers off during 2008:
[a]  who decided which workers should be laid off and for what period
[b]  who was consulted, when and what were their views
[c]  what criteria were used for making these decisions 
[d]  in particular, who made the decision to lay the Claimant off for 6 weeks 


4. In respect of the decision not to offer the Claimant overtime working on the stocktake in August 2008, please state:
[a]  who made the decision, when and for what reasons
[b]  who was consulted, when and what were their views
[c]  who decided generally who should be involved in the stocktake and what criteria were used.


5. In relation to the Claimant’s grievance letter to her supervisor, please state:
[a]  all steps taken by her supervisor to investigate each matter, with dates and details
[b]  his conclusions
[c]  the reasons he rejected her grievance
[d]  whether he consulted anyone and if so, who, when and what were their views.


6. Please state why the managing director has not responded to the Claimant’s grievance letter.


7. Please provide a copy (i) of your Equal Opportunities Policy (ii) of the grievance procedure.




Comments on Questionnaire I:

A. What claims can the Claimant bring?

The Claimant can claim that sending her to work in the warehouse annex; laying her off for longer than anyone else, and the failure to offer her overtime, were each acts of victimisation under SDA s4 as a result of having previously brought a sex discrimination case in the tribunal.

B. Questionnaire questions under paragraph 6

· In respect of each of the three acts of discrimination, the questionnaire asks:

→  who made the decision and the reasons 

→  how other workers have been treated by reference to sex and whether they have ever complained about sex discrimination. 

· The same types of question could be asked if the Claimant felt she was less favourably treated for other reasons, eg that she was pregnant, had just returned from maternity leave, or just because she was a woman. Question 2[g] would need to be adapted accordingly. For example, if the Claimant was pregnant, question 2[g] would ask “whether they were pregnant”.

· Questionnaire H also deals with various forms of less favourable treatment (preventing attendance at conferences; giving less prestigious work; refusing flexible hours), in that case simply because she was a woman (direct discrimination).


· Questions 5 – 6 apply where the Claimant has taken an unsuccessful grievance. If the managing director had followed the procedure, a similar question could have been asked of him as to the supervisor in question 5.

When running the case, the Claimant can ask for all documents regarding the grievance investigation. At this stage, it is usually best only to ask precise questions of the kind set out at question 5. This is because discrimination is often proved where employers give an explanation in a questionnaire reply which is not consistent with what documents later reveal. Also see p43 for comments regarding asking for documents as part of the questionnaire procedure.
SCHEDULE 1

Article 2



The Equal Pay Act 1970 s. 7B(2)(a)

Question Form (for complainant)


To 


(name of the person to be questioned (the respondent))

of 


(address)

1. I 


(name of complainant)

of 


(address)

believe, for the following reasons, that I may not have received equal pay in accordance with the Equal Pay Act 1970. (Give a short summary of the reason(s) that cause you to believe that you may not have received equal pay).

2. 


(a) I am claiming equal pay with the following comparator(s) . . . . . . . . . . . . (Give the names or, if not known, the job titles, of the person or persons with whom equal pay is being claimed.)

(b) Do you agree that I have received less pay than my comparator(s)?

(c) If you agree that I have received less pay, please explain the reasons for this difference.

(d) If you do not agree that I have received less pay, please explain why you disagree.


3. The Equal Pay Act requires equal pay between men and women where they are employed on equal work, which comprises like work, work rated as equivalent, or work of equal value.


(a) Do you agree that my work is equal to that of my comparator(s)?

(b) If you do not think that I am doing equal work, please give your reasons.


4. (Any other relevant questions you may want to ask.)

5. Please send your reply to the following address if different from my home address above.




(address)



(signature of complainant)



(date)

By virtue of section 7B of the Act, this questionnaire and any reply are (subject to the provisions of the section) admissible in proceedings under the Act and a tribunal may draw any such inference as is just and equitable from a failure without reasonable excuse to reply within 8 weeks or from an evasive or equivocal reply, including an inference that the person questioned has discriminated unlawfully.




SCHEDULE 2

Article 2



The Equal Pay Act 1970 s. 7B(2)(b)

Reply Form (for respondent)


To 


(name of questioner (the complainant))

of 


(address)

1. I 


(name of respondent)of(address)

acknowledge receipt of the questionnaire signed by you and dated . . . . . . . . . . . . (date) which was served on me on 


(date).


2. Set out below are the complainant's questions and my response to them.


(a) Do you agree that the complainant has not received equal pay in accordance with the Equal Pay Act 1970?........(yes/no*). (If you do not agree with the complainant's statement, you should explain why you disagree.)

(b) Do you agree that the complainant has received less pay than his or her comparator(s)? . . . . . . . . . . . . (yes/no*).(If you agree, you should explain the reasons for any difference in pay. If you do not agree, you should explain why you disagree.)

(c) Do you agree that the complainant is doing work equal to that of his or her comparator(s)?..............(yes/no*). (If you do not agree, you should explain why you disagree.)

(d) (Replies to the questions in paragraph 4 of the questionnaire.)

3. I have deleted (in whole or in part) the paragraphs numbered 


above, since I am (unable/unwilling*) to reply to the corresponding questions of the questionnaire ( . . . . . . . . . . . . (Give question numbers from questionnaire)) for the following reasons 


(Give reasons). 


(signature of respondent)

(date)

(*) delete as appropriate
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