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Submission on the United Kingdom's sixth periodic report

under the International Covenant on Civil and Political Rights

June 2008

1. The Equality and Human Rights Commission 

The Equality and Human Rights Commission (the Commission) commenced operating on 1 October 2007 and is the independent statutory body with an equality and human rights mandate having jurisdiction over England, Wales and some human rights issues in Scotland.
 
The Commission replaced three statutory equality commissions
 and now has jurisdiction over equality relating to race, gender, disability, sexual orientation, religion or belief, and age. It is the first statutory body in Britain having jurisdiction over human rights and has relevant duties to:
· promote understanding of the importance and protection of human rights;
· encourage public authorities to comply with their legal obligations and encourage good practice;

· advise Government on the effectiveness of equality and human rights laws; and

· recommend to Government amendments of any equality or human rights enactments.

The Commission welcomes the opportunity to provide for the first time a submission to the United Nations Human Rights Committee regarding the UK government's performance under the Convention. Given our jurisdiction, the Commission makes no submissions regarding Northern Ireland. In relation to Scotland, we have only considered particular human rights issues in Scotland to the extent that they raise equality issues. We hope that once the SCHR commences operating we will work collaboratively in producing submissions with respect to Scotland.
We also note that in relation to ICCPR rights where there are particular concerns regarding women or children, to the extent those rights are relevant to rights contained in the CEDAW
 or the CRC
, we will deal with those in our submissions on those Conventions, both of which the UK government is being examined under this year.
2.
Executive Summary

The Commission warmly welcomes a number of significant developments since the fifth reporting period linked to the protection of human rights under the ICCPR, including the creation of the Equality and Human Rights Commission, the government's work regarding the creation of an effective and modernised Single Equality Act to cover all existing grounds of discrimination law, and the decision of the government to sign and ratify the Convention on the Rights of Disabled Persons. 
However, the Commission has a number of concerns with the current place of human rights in British society, government legislation, policies or practices that may breach fundamental rights under the ICCPR, and the discriminatory effect that such legislation, policies or practices may have on various protected groups.
In particular, human rights are in some respects under threat in Britain in a number of ways: the government's previous insufficient promotion of the importance of human rights, a failure to embed a human rights approach to the work of public authorities, and political action possibly to amend the effect of the Human Rights Act. This has not only inhibited the development of a culture based on human rights, it may jeopardise their very existence.
In addition, a number of groups within our jurisdiction are currently affected by actual or potential breaches of rights under the ICCPR and/or may be discriminated against in the exercise of those rights. Of primary concern, are Muslims and ethnic minorities affected by various terrorism related legislation, as well as disabled, and older peoples' treatment in health and social care. We also have particular concerns with the DNA database provisions and their effect on the right to privacy and the effect of the Gender Recognition Act on transsexual and trans-gender people in respect to the right to family and marriage.
The Commission urges the government to adopt our recommendations to address these concerns and work constructively with the Commission in taking them forward to improve human rights protection in Britain.
3.
Human rights in Britain today and implementation of Convention rights Human rights in Britain today
Given that many of the ICCPR rights are reflected in the European Convention on Human Rights (“ECHR”) which has been incorporated into UK domestic law through the Human Rights Act 1998 (“HRA”), it is essential to consider developments regarding the HRA since the last reporting period more than six years ago in order to understand the current level of protection and implementation of ICCPR rights. 

Although the Commission welcomes the enactment of the HRA which for the first time entrenched ECHR civil and political rights domestically and prohibited public authorities from acting in breach of those rights, developments since have highlighted several concerning developments: 
· a failure by the government to adequately promote the importance of human rights and a related public misunderstanding of human rights;

· a lack of vision by public authorities of the importance of embedding a human rights approach in the development and application of their functions policies and practices; and
· of particular concern, numerous political statements by the  opposition criticizing the HRA and that it may be necessary to amend or repeal it; and the concerns raised by government about the reach of the HRA..
Lack of promotion and education on human rights
In our view, the government has not adequately promoted and educated the public on why human rights are universal and are an essential part of a democratic society in which everyone is treated with dignity and respect. In our view, the government has not adequately attempted to educate the public of the rights under the ICCPR as required by article 2 of the ICCPR. A crucial factor in that failure is that despite enacting the HRA in 1998 and numerous representations being made by organizations including Human Rights Committee since that time, the government did not establish a British human rights institution until 2007 and the Scottish human right institution will not commence operating until later this year.
 
In light of the above, our Commission launched in April 2008 an inquiry into the state of human rights in Britain in accordance with our statutory remit to promote understanding of the importance of human rights, good practice and encouraging public authorities to comply with the Human Rights Act. The terms of reference are 'to assess progress towards the effectiveness and enjoyment of a culture of respect for human rights in Great Britain; and consider how the human rights framework might best be developed and used to realise the vision of a society built on fairness and respect, confident in all aspects of diversity.' We expect the inquiry will report in March 2009 and provide recommendations to improve both the promotional aspect of the government's work and the policies and practice of public authorities regarding human rights.

The government itself has recognized the urgent need to better inform the public in its review of the HRA in 2006:

“[T]here is an urgent need for the public to be better informed about the benefits which the Human Rights Act has given ordinary people, and to debunk many of the myths which have grown up around the Convention rights and the way they have been applied, both domestically and in Strasbourg.”
 
Similar conclusions have been drawn by a recent report
 this year commissioned by the Ministry of Justice (formerly the Department of Constitutional Affairs) regarding the building of a better communications strategy regarding the HRA.
Failure of public authorities to embed human rights in their work
A number of studies have indicated that most public authorities do not understand their obligations or the added value that a human rights approach could have.
 Although the Commission welcomes recent guidance produced by the government for all public authorities
 to assist them in implementing human rights, the Commission remains concerned about the level of human rights implementation and that is one of the reasons for which we have launched a human rights inquiry. 
Statements by the government  
In November 2006, the parliamentary Joint Committee on Human Rights warned that the government itself was at least to a degree responsible for the extent of public misunderstanding of the HRA stating that: 
“…high level ministerial criticisms of court judgments in human rights cases as an abuse of common sense, or bizarre or inexplicable, only serves to fuel public misperceptions of the Human Rights Act and of human rights law generally.”
 

Importantly the government's own review of the effectiveness of the HRA in 2006 concluded that the HRA had, in general, "not seriously impeded the achievement of the government's objectives on crime, terrorism and immigration, and has not led to the public being exposed to additional or unnecessary risks."

Bill of Rights
In July 2007, the UK Government announced by its Governance of Britain Green Paper a program of constitutional renewal, which includes how should we uphold and enhance the rights and responsibilities of the citizen.
 A future public consultation on a British Bill of Rights and Duties was proposed in Chapter 4 of that Green Paper.
 We expect that the government will commence this consultation this year.
The Commission is concerned with some aspects of these statements and considers the following principles should be adhered to in any Bill of Rights process
:
the process and any resulting Bill of Rights should not involve any regression from the level of protection already provided under the HRA and must comply with the ECHR;

· the rights contained in any Bill of Rights should apply to everyone not just "citizens".
 The Green Paper only refers to rights of citizens and possibly those with permanent residence and to restrict rights in such a manner would conflict with a fundamental principle of human rights standards that they apply to everyone, regardless of their citizenship status;
· in relation to "responsibilities", we recognise that there may be real value in articulating responsibilities which an individual might owe to his or her community and the State however we would want to ensure that this proposal would not make human rights protection conditional on an individual’s conduct;

· the consultation should seek to engage all sectors of society (such as public authorities, civil society, political parties), but with particular emphasis on the public whose perception has been affected by a lack of promotion and education about the importance of human rights. Such consultation should be much broader than a normal Green Paper process and should be adequately resourced.

Implementation of ICCPR rights into domestic law
Many of the rights contained in the ICCPR have been implemented into domestic law by the incorporation of ECHR rights in the HRA. However, there are a number of rights the UK government has not implemented, for example the rights under Articles 11, 12  and 13 (relating to protection from expulsion or refusal of entry to an individual’s country of nationality, and aliens), some of the rights under article 14 relating to criminal offences and article 26 relating to discrimination. This could be rectified by signing, ratifying and incorporating into domestic law via the HRA Protocols 4, 7
 and Optional Protocol 12
 of the ECHR. The UK Government has undertaken since 1999 to sign and ratify Protocol 7, noting that the only obstacle to doing so is amending three discriminatory rules of matrimonial property law.
 The UK government has refused to sign and ratify Optional Protocol 12.

Optional Protocol
The Optional Protocol (“OP”) provides a right of individual petition under the ICCPR. The Commission notes and is concerned that the UK is the only EU member state and one of only three members of the Council of Europe
 not to have acceded to the OP. The Commission also notes the Human Rights Committee recommended in the last reporting session that the government should consider as a matter of "priority" this accession.
 Although the UK has ratified the OP to CEDAW
 on a trial basis, the Government has said that it considers the "practical value to the individual citizen" of the right of individual petition under the UN human rights treaties to be “unclear”.
 
The Commission considers a number of clear practical benefits of ratification of the OP exist:
· the right of individual petition provides an important safety net for individuals where there is a gap in the national law: not all of the rights under the ICCPR are covered by the Human Rights Act 1998;

· the procedure provides for authoritative clarification of what the ICCPR requires from States;
· the availability of an effective international remedy for individuals provides a strong incentive for States to ensure effective implementation of the ICCPR rights, and to provide domestic remedies which cover the subject matter of the ICCPR;
· ratification of the OP enhances and strengthens the mechanisms for the implementation of human rights within the UN system;
· publicity surrounding complaints under the OP raises public awareness of the  existence of the ICCPR and of human rights issues generally.
The Commission considers that the recognition of a right of individual petition is a necessary corollary to ratifying the ICCPR and an integral part of a State’s commitment to human rights standards. 
Recommendations:

that the government, working with the Commission in its statutory role regarding human rights, take more proactive steps to promote understanding of human rights under the HRA and the ICCPR, and educate the public of their importance;
that the government consider what further steps need to be taken to embed a human rights in public authorities' work, including considering any outcomes of the Commission's human rights inquiry;

· that Ministers ensure they do not create public misconceptions concerning human rights;

· that any Bill of Rights process complies with principles of non regression from current levels of protection, seeks to engage the public and all other sectors of society and is adequately resourced;

· that the government should fully implement the ICCPR rights by signing and ratifying and incorporating into domestic law Protocols 4, 7, Optional Protocol 12 of the ECHR and accede to the Optional Protocol permitting individual petition.
4.
Right to non-discrimination (Articles 2 and 26)
Single Equality Bill

The rights to equal protection of the law generally and in the enjoyment of the rights protected under the Convention are of fundamental importance and an area in which the Commission and the former equality commissions have extensive experience. The Commission welcomes the fact that the government has introduced equality legislation which now covers six grounds
 and a number of sectors including employment, education, heath, housing, public authorities, and the provision of goods facilities and services.

However, the Commission has a number of concerns with current domestic equality legislation the most significant of which are:

· the piecemeal and unharmonised nature of equality legislation;
· the failure of equality legislation to date to deliver greater substantive equality in British society; and
· the lack of freestanding prohibition on discrimination (a constitutional guarantee of equality)
In February 2005, the government launched the Discrimination Law Review (the “DLR”) to consider the opportunities for creating a clearer and more streamlined discrimination legislative framework, which produces better outcomes for those who currently experience disadvantage.
 At the same time the then Prime Minister Tony Blair commissioned an independent study to investigate the causes of persistent discrimination and inequality in British society (the “Equalities Review”).
The Equalities Review was chaired by Trevor Phillips, the then Chair of the Commission for Racial Equality and who is now the Chair of our Commission. The final report was published in February 2007 and it sets out a number of findings indicating that at the present rate of progress, it is likely to take several decades to achieve parity of opportunity and attainment for a number of groups in society. The report noted that:
“…unless efforts are drastically stepped up, even the great-great-grandchildren of current legislators will not enjoy sight of a parliament with equal numbers of men and women or substantial numbers of ethnic minority MPs. At the current rate it would take until 2085 for Black Caribbean 11 year olds to close the attainment gap in English and Maths: and on current trends the employment penalty facing disabled people may never be eliminated.”

In relation to the DLR, the government produced its Green Paper
 for Single Equality Bill on 12 June 2007. In consultation responses, the legacy commissions and many other relevant organisations raised a number of concerns, including the limited nature of the proposals in terms of modernising and improving the law to protect people better from discrimination, as well as not providing satisfactory mechanisms to help achieve substantive equality for such groups. 
As a result of the consultation responses, the government decided it would further consider the scope of the Single Equality Bill and in May 2008 announced that it will introduce an Equality Bill into the next session of parliament, which commences in November 2008. Some details of the content of the Equality Bill are expected to be announced by the government in June 2008.
The Commission has called on the government to include the following in the Bill to modernise the law and seek to achieve substantive equality for protected groups:
· a Constitutional Guarantee
· harmonisation of the primary anti discrimination provisions (direct and indirect discrimination, reasonable adjustments, harassment and victimisation)
· provisions to achieve a resolution to the legal and procedural difficulties arising from  equal pay cases relating to gender (including possible extension of powers for Tribunals)

· proposals to deal with multiple/intersectional discrimination

· an extension of positive action provisions

· development of a single public sector equality duty, across all the strands, without any regression

· providing the Inspectorates with a statutory duty to consider equality issues in their work

· developing public sector procurement provisions to develop equality issues in the private sector

· greater accountability and encouragement for equality in the public and private sectors through better provision of information and equality data, access to information by shareholders and others, the use of “equality champions” in large companies, the use of “super-complaints” and “spot check” investigations.
We understand from our recent discussions with the government that the Bill is likely to address a number of the above issues.
Constitutional Guarantee to Equality

The government has refused to incorporate article 26 of the ICCPR into domestic law as was recommended in the Human Rights Committee's concluding observations during the fifth reporting period.
 As stated previously, the government has also refused to sign and ratify Optional Protocol 12 of the ECHR, which is the equivalent to article 26. 

Similarly, the government has stated that it does not agree to include a constitutional guarantee to equality in the Equality Bill. The Commission believes that such a provision would provide greater levels of protection from discrimination, help to mainstream equality in the exercise of all functions of the State (including the legislature and the judiciary), assist in achieving substantive equality for protected groups and include the following:

· provide a general prohibition on discrimination by all public authorities except where justified

· courts would be required to interpret all legislation compatibly with the equality guarantee where possible, and if not to declare the legislation incompatible with the Single Equality Act.

Recommendation:

The government should include in its forthcoming Single Equality Bill the Commission's recommended elements of the Bill, including a constitutional guarantee of equality and sign and ratify Optional Protocol 12 of the ECHR.
Stop and search powers and impact on race relations

We provide evidence here as a specific question to the government in relation to its sixth report concerns the use of stop and search terrorism powers. This is an area of particular concern to the Commission.

The Commission has concerns with the specific stop and search powers regarding terrorism and the overall use of stop and search powers in terms of disproportionate use of the powers on ethnic minorities. 

Terrorism Powers

The use of stop and search powers under section 44 of the Terrorism Act allows a senior police officer to authorise a particular area within which any person can be stopped and searched however unlike the exercise of search powers under other provisions
, there is no requirement for police to have a reasonable suspicion of involvement in unlawful conduct. 
The Commission has received expert legal advice and is concerned that the manner in which the law is being exercised may constitute racial profiling of certain ethnic groups, not be proportionate and therefore may be unlawful racial discrimination.
In relation to the impact on race relations, substantial evidence exists that the stop and search powers have had an adverse impact on race relations. In 2005, the Home Affairs Parliamentary Committee issues a report on terrorism and community relations
, which found that:
"we accept that there is a clear perception among all our Muslim witnesses that Muslims are being stigmatised by the operation of the Terrorism Act: this is extremely harmful to community relations."

Further in December 2006, Andy Hayman, the Metropolitan Police's Assistant Commissioner responsible for anti-terror probes stated in relation to the powers:

"...we have to question the way we use a power that causes so much pain to the community we serve but results in so few arrests or charges. Is it worth it?"

In December 2007 the Commission in response to a series of counter - terrorism measures the government has introduced over the last eight years (including stop and search) decided to consult formally with Muslim communities affected by the Bill and by the Government’s measures to deal with terrorism since 2000.
 The main focus of this consultation was the effect of Government’s counter-terrorism policy on community cohesion. Meetings were held over March, April and May 2008 in London, Leeds, Glasgow and Cardiff.  In relation to stop and search powers, many believed that racial profiling was used in stop and search powers, and that the police had failed to properly consult communities before or during the period of authorisations about why the measures were necessary, contrary to police guidance on the use of stop and search.

Stop and search powers and disproportionality
Under section 1 of the Police and Criminal Evidence Act 1984, an officer who has reasonable grounds for suspicion can stop and search a person or vehicle to look for stolen or prohibited items. Further, under section 60 of the Criminal Justice and Public Order Act 1994 an authorisation to stop and search may be granted regarding persons or vehicles where it is reasonably believed that a serious offence will occur.
The overall figures for 2005/06 for all stop and searches (under the above powers and terrorism powers) were that there were 878,153 stop and searches with an increases of 11.8% for Black people,  14% for Asian people, 16% in the ‘Other’ minority ethnic group (16%), and 0.4% for White people.
 Of concern is that Black people were almost 7 times as likely and Asian people were 2.1 times more likely to be stopped and searched than White people. 
In our view the government guidance under the statutory code relating to conducting stop and searches (PACE Code A)
 does not make it clear that a person's racial profile cannot be an element in establishing grounds for reasonable suspicion of committing an offence.
Recommendations:
· the government undertake a review of stop and search powers under section 44 of the Terrorism Act 2000;
· the government should include a requirement in its (PACE Code A) statutory code on the use of stop and search powers to include requirements on community consultation and the government should in any event improve community consultation on the use of terrorism related stop and search powers;
· in relation to the disproportionality, the government should amend its PACE Code A to make clear that in relation to offences where reasonable suspicion of a criminal offence is required, race cannot be used as a ground for establishing reasonable suspicion.
5.
Right to life (Article 6)
Deaths in custody

The Commission notes that the number of deaths in custody has not reduced in recent years. In 2007, there were 92 self-inflicted deaths in prison, compared to 67 in 2006 and 78 in 2005.
 There are also grounds for concern that women, ethnic minorities and disabled people with mental health conditions are particularly vulnerable to death by non-natural causes in custody. The statistics therefore raise wider issues concerning ethnic disproportionality, the appropriate treatment of persons with mental health issues and the particular vulnerability of women in prison. In 2007, for example, the number of deaths of women in prison represented 9% of the total, whereas women represent only 5% of the overall prison population. Self-inflicted deaths among black and minority ethnic prisoners represented 25% of the total figure in 2007. 

We welcome the creation of the Forum for Preventing Deaths in Custody, and support its aims as set out in its Annual Report 2006-7, although we are concerned that it currently lacks sufficient resources.
 It is noted that the exemptions for deaths in custody were removed from the Corporate Manslaughter and Corporate Homicide Act 2007, but the relevant provisions are not yet in force. The Commission supports the undertaking of investigations compliant with Article 2 ECHR following near deaths in custody. We believe that such incidents provide useful opportunities to learn from the positive measures taken as well as the mistakes made by public authorities and will assist in embedding a human rights approach to the work of public authorities. 

Failures in Healthcare for Disabled people with learning disabilities and mental health conditions
The Commission notes that persons with disabilities are at particular risk of insufficient healthcare treatment which may affect their right to life. This has been detailed by the Joint Committee on Human Rights Inquiry on human rights of adults with learning disabilities.

In 2006, the Disability Rights Commission (DRC) published the report of its formal investigation into the inequalities in physical health experienced by people with mental health problems and those with learning disabilities, "Equal Treatment: Closing the Gap".
 It showed that people with learning disabilities “die younger than other citizens”, and had high rates of unmet health needs, “which may contribute to early death.” The report highlighted a “fatal complacency” in the NHS which had contributed to this situation.

Further, in 2007 a report by Mencap, Death by Indifference, described the cases of six people with a learning disability who had died, following unsatisfactory treatment while in the care of the NHS.
 The report argued that “their deaths were avoidable…and occurred because of discrimination, indifference, lack of training and a very poor understanding of the needs of people with a learning disability.”
Following these two reports, the Secretary of State for Health ordered an independent inquiry into access to healthcare for people with learning disabilities to identify the action needed to ensure adults and children with learning disabilities receive appropriate treatment in acute medical (hospital) care and general primary care. The inquiry was established on 31 May 2007 and is due to report in June 2008.

Recommendations:

The government should invest further resources in the Forum for the Prevention of Deaths in Custody, for example to enable them to conduct research in to disproportionate impact on protected groups.
The government should conduct investigations compliant with article 2 of the ECHR following near deaths in custody.  
The government should fully implement as a matter of urgency the recommendations of the DRC inquiry Equal Treatment: Closing the Gap regarding healthcare of disabled persons.
6.
Prohibition on cruel, inhuman or degrading treatment (Article 7)

Memorandums of understanding

The prohibition against torture and inhuman or degrading treatment is well recognised as being absolute, it is not subject to exception or derogation and the principle of non-refoulement applies whereby State Parties must not expose individuals to a danger of such treatment upon return to another country by way of extradition or expulsion.
 The prohibition against refoulement applies to all forms of removal, even on grounds of national security.

In January 2005 the government announced that in order to deport suspected terrorists to countries which had some history of torture it would seek to enter into "memorandums of understanding" with their countries of origin.
 Memorandums have been concluded with Jordan, Lebanon and Libya.
Internationally, the UN Committee Against Torture has condemned the use of diplomatic assurances. In a recent case of Agiza v Sweden
 and most recently the UK Court of Appeal has held that the Memorandum of Understanding with Libya did not reduce the risks of torture to levels, which would not infringe article 3 of the ECHR (equivalent of article 7 of the ICCPR).

Of concern also is the fact that the UK government has intervened in two cases before the European Court of Human Rights to argue that a State should be able to take into account national security when considering the deportation of foreigners to countries where they may face torture or inhuman or degrading treatment.
 In February 2008, the Grand Chamber by unanimous judgment in the case of Saadi affirmed that the Article 3 prohibition in respect of the removal of individuals must remain unqualified.

Treatment of disabled and older people in health and social care
There is clear evidence that disabled and older people receiving health and residential care are vulnerable to serious human rights abuses including degrading treatment, lack of dignity in respect of personal care needs, inappropriate use of restraint, and lack of privacy.
 This may breach articles 7 or 17 of the ICCPR.
The Joint Committee on Human Rights recently commented in its report on human rights of adults with learning disabilities:

"We are extremely concerned that adults with learning disabilities undergo degrading experiences in health and residential care settings, which closely mirror the experiences of older people, on which we reported in August 2007. This implies that poor treatment and neglect of some of the most vulnerable people in our society, at times when they are ill, in need of care and support, and most dependant on others to secure their most basic and fundamental rights is endemic"

The Commission welcomes the fact that the Department of Health is conducting a pilot Human Rights in Healthcare Project with four National Health Service (NHS) trusts to better embed human rights in all their work. However, this will only be successful in reducing human rights abuses if its recommendations are disseminated across the whole of the Department of Health and as part of a wider strategy on human rights.
The Commission also notes that a new Health and Social Care Inspectorate will commence operating in 2009 (the Care Quality Commission) whose role will be to inspect all health and social care providers. It will be vital that the CQC to have requirements for registered providers and inspection criteria, which specifically relate to providers fulfilling human rights obligations. 
Recommendations: 
the government should in relation to any possible deportations fully abide by its international obligations regarding the prohibition on torture and inhuman and degrading treatment;
the government should in order to prevent human rights abuses of disabled and older people in health and social care:

a) follow up any recommendations of the Human Rights in Healthcare project and develop a wider human rights strategy across the Department of Health;
b) ensure human rights are embedded in all aspects of the work of the Care Quality Commission.
7.
Right to liberty and not to be subject to arbitrary detention (Article 9)

Pre-charge detention in terrorism cases
The Commission recognises the duty on governments to protect public safety where there is a threat of terrorism and in particular the fundamental right to life. However when the police use pre-charge detention for the purposes of gathering evidence this should not be at the expense of dearly held liberties and fundamental human rights.

A new Counter-Terrorism Bill currently passing through parliament contains provisions for a temporary extension to the maximum amount of time that terrorist suspects can be held before being charged to 42 days.
 The maximum periods that a person can be detained under the terrorism legislation prior to his being charged has been repeatedly extended from seven days under the Terrorism Act 2000, to fourteen days by section 306 of the Criminal Justice Act 2003, and to 28 days by section 23 of the Terrorism Act 2006.
 We have detailed our general concerns in a briefing to Parliament on the Counter-Terrorism Bill.

The Commission has also since obtained detailed legal advice that the proposed provisions breach articles 5, 6 of the HRA (the equivalent of Article 9 of the ICCPR) and article 14 right to non-discrimination (the equivalent of article 2 of the ICCPR) and may also breach article 3 (the equivalent of article 7). In summary that advice is:

"As far as Article 5 is concerned, the proposed scheme will permit people to be detained for a period of up to 42 days without reasonable suspicion of their involvement in terrorist activity contrary to Article 5(1) of the Convention. It will in our view also breach the Article 5(2) requirement that arrestees are informed promptly of the reasons for their arrest and the charge(s) against them; Article 5(3)’s requirement that detainees be brought promptly before a judge and Article 5(4)’s requirement that detainees be entitled speedily to have the lawfulness of their detention ascertained by a court. Nor, in our view, is there any evidential basis for the alleged necessity of the scheme, the arguments put forward by its proponents being based on assumption and assertion alone.

The proposed scheme also in our view threatens breaches of Article 3 because of the physical conditions in which detainees will be held for extended periods and the psychological impact of such detention without charge. Further, the “virtual” hearings envisaged by the legislation do not, in our view or in the view of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, adequately safeguard against the possibility of ill-treatment.

Evidence gathered from detainees during extended periods of pre-charge detention may well, if utilised for the purposes of criminal proceedings, result in breaches of 
Article 6 of the Convention given the degree of compulsion likely to result from the actuality or threat of extended detention.
Finally, the disparate (if not exclusive) impact of the proposed regime on Muslim detainees is likely, in our view, to breach Article 14 given the lack of justification for the scheme which denies Muslim detainees and potential detainees the full protection of Articles 3, 5 and 6 of the Convention."
 
Justification 

It is the Commission’s view that the Government has so far failed to provide sufficient evidence to support the need for further extension. The Home Affairs Select Committee in its report of July 2006
 stated that none of the evidence it reviewed would justify a maximum detention period longer than 28 days although the Committee did say it is possible that there could be cases in the future that do provide that justification. The Joint Committee on Human Rights (JCHR) also reported on 7 February 2008 that the Government had not made a compelling, evidence-based case for extending pre-charge detention beyond the current limit of 28 days
. 

Further, there is a lack of support for an extension from the chief law officers. The DPP has said that he is satisfied with the current 28-day limit, which "has suited us nicely" and argued that the response to terrorism should be "proportionate and grounded".
 Finally, the former Attorney-General, Lord Goldsmith, has said he has seen no evidence to justify the extension and would have resigned if Parliament had approved the Government's previous attempt to introduce a 90-day limit.
 

Another relevant factor in determining whether the extension is justified is that alternatives are available to meet the needs of the police. For example, the use of intercept evidence which allows evidence from recorded telephone conversations to be used but which cannot be used currently, 
 and post-charge questioning which permits the questioning of a suspect after they have been charged.  This is included in the Counter-Terrorism Bill. 

Breach of the Articles 9 and 2 ICCPR rights

The right to liberty and not to be subject to arbitrary detention provides a number of procedural safeguards, for example to be informed promptly of the reasons of arrest and any charge. 
 The JCHR has stated that charging suspects only after more than 28 days in detention is likely to be in breach of the equivalent article 5(2) of the ECHR:

'First, a person arrested on suspicion of terrorism has a right under article 5(2) ECHR to be informed ''promptly'' not only of the reasons for his arrest but also ''of any charge'' against him/her. Although it is correct to say that there is no decision of the European Court of Human Rights establishing how promptly a suspect must be informed of the charge against him, we consider that on any view a period of more than 28 days cannot be considered ''prompt''.
The Commission agrees with the JCHR and in light of the advice we have received considers that an extension to pre-charge detention to 42 days would be likely to be in breach of article 9(2) of the ICCPR.
Given the disproportionate impact of these laws on Muslim communities, the Commission also considers that the provisions may discriminate against Muslims by denying them of the full protection under article 9 of the ICCPR.
Recommendation

The government should abandon its proposed legislative measures to increase the possible length of pre-charge detention to 42 days in order to comply with its international obligations under the ICCPR.
8.
Right to privacy (Article 17)

The Commission is concerned about the impact on privacy of laws and policies relating to the National DNA Database (NDNAD) and the National identity card scheme.

National DNA Database

The NDNAD is a police forensic database that contains DNA profiles. It is an important investigative tool for solving crimes and detecting and prosecuting offenders. In recent years, the database has proliferated, containing DNA information for 5% of the population, approximately 4.2 million individuals. This is because of legislative changes, which has meant that the number of situations in which a person can have DNA information taken without consent and retained on the register has increased. 

The Commission fully appreciates the importance of the NDNAD as an intelligence gathering and crime detection source.  However, we are concerned about the growth of the database and that it has moved from a database that was to contain 'DNA profiles of the whole known active criminal population in the country'
 to one which contains details of innocent people.

In 1995, when the database was first established, DNA profiles were retained only in the case of offenders convicted of criminal offences: then the number on the database was less than 50,000.
  In 1999, the government's expansion programme of the database resulted in legislative changes that extended the powers of the police to retain DNA samples of any person lawfully arrested on suspicion of involvement in a crime.
 The number on the database increased approximately to half a million subjects.
 Further legislative changes in 2003 allowed for retention of those who gave samples voluntarily as part of an elimination exercise, and those in police detention for recordable offences.
 This resulted in another substantial increase on the numbers on the database to fewer than three million.
  In 2005, further legislation extended the categories of offences that would be treated as recordable offences.
  Again, there was a jump in the numbers on the database to nearly four million.
 

The Commission has concerns about the disproportionate number of young Black men and children whose DNA is retained on the database.  

Black men

Information received by the Commission from the National Policing Improvement Agency (NPIA) reveals that forty per cent of Black men and thirteen per cent of Asian men compared to nine per cent of White men are represented on the database.  Government projections in 2007, suggested the number of Black men between the ages of 15 to 34 on the register could rise to as much as 77 percent that is three out of four of every Black man in that age group.
 

The over - representation of Black men on the database is linked to how individuals are brought into the criminal justice system. For example, Black people are statistically more likely to be stopped and searched by the police and arrested
 but less likely to be charged and prosecuted and if prosecuted less likely to be convicted.  

The House of Commons Home Affairs Select Committee in its report on Young Black People and the Criminal Justice System,
 expressed concerns about the 'implications of the presence of so many black young men on the database.'  They went on to say: 

"we are moving unwittingly towards a situation where the majority of the black population will have their data stored on the DNA database.  A larger proportion of innocent young black people will be on the database than for other ethnicities given the small number of arrests which lead to convictions and the high rate of arrests of young black people relative to young people of other ethnicities."

The House of Commons Home Affairs Select Committee recommended the government undertake research to ascertain what implications there may be of the presence of such a high proportion of the black male population on the database. The Commission agrees.

Recommendation

The government undertake research to ascertain what implications there may be of the presence of such a high proportion of the black male population on the DNA database.
Under 18's

A further concern for the Commission is the high number of under 18's on the database. Approximately 741, 605 under eighteens were on the register in 2005 of which 24,168 of these were deemed innocent.
  Previous estimates in 2006 suggested that the number of under 18's on the register were over 1.5 million with 5000 being added every month.

The Commission is generally concerned about over - representation of young people on the database and international sharing of information where there are no effective safeguards in place to protect their personal information from misuse. This is particularly worrying since the use of the database has not led to the significant increase in crime detection rates which the government hoped it would, and in fact estimates in 2006 suggest that only 0.35 percent of crimes were detected using DNA.

The Commission considers that DNA profiling may breach privacy rights. We note that the case of Marper
 is before the European Court of Human Rights; it relates to two persons who were prosecuted but not convicted, seeking to have their DNA removed from the database.

Recommendation: 
The government review its policies on DNA retention to ensure that they are proportionate to their aims and do not breach the right to privacy or do not have a discriminatory impact on ethnic minority groups and children.   
National Identity Cards Scheme (NICS)

The Identity Cards Act 2006 (IDA) gives the Secretary of State a power to set up National Identity Register that will contain personal data of all UK residents. The IDA contains various reserved powers that allow the Secretary of State to extend the scheme by secondary legislation. 

The government's roll out plan for the register started in 2007.  The first phase of the roll out plan applies to persons subject to immigration control.
  Registration is compulsory for all foreign (non - EEA) nationals with limited exceptions.   The second phase of roll out will apply to British and EEA citizens.  

The Joint Committee on Human Rights considers that "gathering and storage of information on the Register, use of the information as an identity check and disclosure to other bodies, will each engage the right to respect for private life protected by Article 8 ECHR." 
 Information sharing for verification purposes will be automatic for a wide range of public authorities and voluntary for private sector agencies. 
The Commission is concerned about the potential discriminatory impact of the scheme on a number of groups protected by equality legislation.  For example, we are concerned that by applying the scheme to foreign nationals, in the first instance, it could result in de facto racial profiling. There is no duty to carry an identity card or Biometric Immigration Document (BID) under the ICA and the UK Borders Act 2007, which introduces the scheme for foreign nationals.
  Although there is no clearly stated purpose for how the information will be used, it is possible that it will act as proof to entitlements of state benefits, public services and possibly some private services such as banking.  

The Commission considers the NICS may adversely affect ethnic minorities living in the UK, again possibly leading to de facto racial profiling.  For example, given the disproportionality in police stop and search of ethnic minorities and that service providers are likely to rely on appearance and accent to decide who should verify identity, we are concerned that ethnic minority nationals or ethnic minority settled residents will be required to verify identity by police and service providers.  

The Commission is also concerned about the effects of compulsion for disabled nationals (and foreign nationals) since; certain disabilities do not lend themselves to capturing biometric data.

Recommendation

The government should take reasonable steps to access and reduce any discriminatory impact of the NICS on groups protected by equality legislation.
9.
Provisions prohibiting incitement to hatred (Article 20)

The Commission has a duty to work towards the elimination of prejudice against, hatred of and hostility towards members of groups protected by the equality legislation.
 Criminal laws in England, Wales and Scotland exist against incitement to racial hatred and more recently against religious hatred In England and Wales.

The Commission welcomed the government’s recent proposal to introduce a new incitement law on grounds of sexual orientation that is currently passing through parliament.
 

The Commission is however, disappointed that the government did not consider it necessary to extend legislation specifically to prohibit incitement to hatred on grounds of trans status.  The government points to a lack of evidence to support its decision. However, we believe the government fails to appreciate that hate speech about homosexuality does not usually separate orientation from gender identity. 

The Commission also considers that the government should extend (across England, Scotland and Wales) the separate aggravated offences regime to offences motivated by hostility towards trans status,  given that there is overwhelming  evidence demonstrating that members of the trans community are subjected to physical and verbal abuse or have offences committed against them because of their transgender status.
 This would be in line with current draft legislation in Scotland to make trans-status an aggravating factor in crimes.
  

Finally, the Commission is concerned about the piecemeal manner in which the law on incitement to hatred is developing with differing tests.  The Commission believes the government should undertake a review of the incitement to hatred laws to ensure that it adequately and proportionately achieves the aim of limiting all forms of hate speech.

Recommendations:

The government should introduce legislation on incitement to hatred based on trans status and legislation, which makes offences, motivated by trans status an aggravated feature.
The government undertake a review of incitement to hatred laws to ensure that they adequately and proportionately achieve the aim of limiting hate speech.
10.
Right to family and marriage (article 23)
Gender Recognition Act 2004 
The Commission welcomes the introduction of the Gender Recognition Act 2004 (GRA). Allowing transsexual people to be legally recognised in their acquired gender, the Act has had a positive impact on many individuals who are now, for all intents and purpose, recognised as the gender that they live in and identify with.
However, the Act is not a panacea to the challenges faced by the trans community, and there are serious challenges with the GRA that have limited its positive impact. As the Sixth Periodic Report of the government states, the GRA allows a transsexual person, from the date of recognition to “Acquire all the rights and responsibilities which fall to a male or female of birth gender” and to “Be treated for all purposes as a person of the acquired gender”. 
While this is true in a majority of cases, there are still challenges within the Prison Service, where prisoners with a GRC are placed in the estate representing their birth, not their legal sex.
  While the numbers of prisoners in this situation is not known to the Commission, Press for Change received correspondence from a trans woman who was still housed in a male prison, despite having a GRC:
"I am in a male prison, but have recently been granted my full gender recognition certificate, and am now seen as female. As this is a new thing for the prison service no one knows what to do as there are no guidelines or anything for them to follow"

This challenge has been further exacerbated by the failure of the Prison Service to produce guidelines on the treatment of transsexual and transgender prisoners, including those who have gender recognition certificates (GRC). In 1997, the Prison Service, in an answer to the House of Commons, indicated that it was “currently engaged in drawing up guidelines for issue to establishments on the care, management and treatment of prisoners with gender dysphoria (Hansard, Written Answers: 9 Dec 1997 col.503).

The Sixth Periodic Report states that the GRA allows a transsexual people to “Be able to get married in the acquired gender (to a person of the opposite gender or form a civil partnership in the acquired gender with a person of the same gender),” thus satisfying Article 23.

While the GRA does in fact allow transsexual people to be married or enter into a civil partnership, Schedule 2 creates serious challenges for transsexual people and their partners. Currently, if an individual applying for a gender recognition certificate is married, in order to receive a full GRC, the marriage must be first annulled: they may then choose whether to enter into a civil partnership.  Some trans people will not apply for a GRC, as they are not willing to have their marriages annulled. As a result, there is a community of transsexual people who could be beneficiaries of the legislation but cannot enjoy the protection it offers. 

The Commission is also concerned about how the GRA is being used; there is evidence that some employers and service providers are using the GRA effectively to place further barriers on trans people wishing to be recognised in their expressed gender. In one instance, a University refused to change a student’s name on a degree certificate until he received a GRC; as a result, he was unable to take up a further postgraduate course without disclosing his former status.
 In order to apply for a GRC, an individual is required to have been living in their acquired gender for two years, including name and documentation changes. To require a GRC in order to undergo these changes is not only paradoxical but also places additional barriers to transitioning. 
Further, many individuals may not apply for a GRC, for reasons of marriage, cost or concern about the process; those that do not are then confronted with an additional barrier that they would not have had to face prior to the Act coming into force. Not only does this represent, in effect, a climb-down from the pre-GRC position by adding an extra requirement to be fulfilled before recognition, it is also entirely anathema to the purpose of the Act, which was to allow for formal legal recognition in a confidential framework.

Recommendations:
· The Government conduct a review of the treatment of trans prisoners, especially with respect to assignment to women’ or men' estates.
· The Prison Service produces guidance as a matter of priority on the treatment of transsexual and transgender and prisoners.

· The government amends the Gender Recognition Act to allow for the automatic conversion of a marriage into a civil partnership upon one member of the couple obtaining a gender recognition certificate. 

· The government produces specific guidance on how and when the Gender Recognition Act can be used in individual cases, with emphasis placed on the privacy clauses and confidential nature of a gender recognition certificates.
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� The Commission has jurisdiction over human rights issues in Scotland where it relates to a power "reserved" to the Westminster parliament. In relation to powers "devolved" to the Scottish parliament, the Scottish Commission for Human Rights (SCHR) will have jurisdiction although it has yet to commence operating but is expected to do so later this year.


� The Commission for Racial Equality, the Equal Opportunities Commission and the Disability Rights Commission.


� Convention on the Elimination of Discrimination Against Women.


� Convention on the Rights of the Child.


� See for example Concluding Observations of the United Nations Human Rights Committee: United Kingdom, 06/12/2001; Report of the Parliamentary Joint Committee Human Rights, "The Case for a Human Rights Commission", Sixth report session 2002-03, 19 March 2003: http://www.publications.parliament.uk/pa/jt200203/jtselect/jtrights/67/67.pdf


� Human Rights Inquiry, Equality and Human Rights Commission: http://www.equalityhumanrights.com/en/projects/humanrightsinquiry/Pages/HumanrightsInquiry.aspx


� Department for Constitutional Affairs, Review of the Implementation of the Human Rights Act, July 2006 (http://www.dca.gov.uk/peoples-rights/human-rights/pdf/full_review.pdf), p3. 


� Human Rights Insight Project, Ministry of Justice Research Series 1/08 January 2008: http://www.justice.gov.uk/docs/human-rights-insight-full.pdf


� See for example "Human Rights: Improving Public Service Delivery", Audit Commission Report, 2003; and "Human Rights: Improving Public Service Delivery", British Institute of Human Rights, 2002.


� For example "Human rights: human lives handbook", Ministry of Justice, 2006: http://www.justice.gov.uk/docs/hr-handbook-public-authorities.pdf


� Joint Committee on Human Rights, The Human Rights Act: DCA and Home Office Reviews (14 November 2006: HL 278/HC 1716) (http://www.publications.parliament.uk/pa/jt200506/jtselect/jtrights/278/27802.htm), para 21.


� Department for Constitutional Affairs, Review of the Implementation of the Human Rights Act¸ July 2006, p4.


� The Governance of Britain, July 2007, Cm 7170.


� Ibid, paras 204-10.


� Memorandum of Written Evidence by the Commission to the JCHR inquiry into a Bill of Rights, March 2008: http://www.parliament.uk/parliamentary_committees/joint_committee_on_human_rights/joint_committee_on_human_rights_press_notices.cfm 


� In the Governance of Britain Paper it states: 


"The Government believes that everyone in the UK should be offered an easily understood set of rights and responsibilities when they receive citizenship. This might serve to make citizenship more attractive but also to make it clearer to potential citizens what it is to be a member of


Britain’s democratic society. There might also be a case for extending this to those who have the right to permanent residence in the UK.... Many permanent residents go on to become citizens, so this


could also be an important step towards citizenship for those that want it." at para 186, page 54.


� The right to a fair trial illustrates the issue. Even where a person is accused of the most appalling crime, we accept that that person is still entitled to a fair trial in the determination of that person’s guilt or innocence prior to the imposition of an appropriately sufficient penalty. 


� For example the government could use a similar model as the Northern Ireland Bill of Rights Forum which has is a multi-party and multi-sectorial forum which was established to advise the NIHRC on developing a Bill of Rights for Northern Ireland: http://www.billofrightsforum.org/index/forum.htm


� Protocol 7 provides procedural safeguards relating to the expulsion of aliens, ensures a right of appeal in criminal matters, provides for compensation for wrongful convictions, protects against an individual being tried or punished twice, and provides for equality between spouses.


� Optional Protocol 12 provides a free-standing right to non-discrimination similar to article 26 of the ICCPR.


� Review of International Human Rights Instruments (Amended), 27 October 1999 �HYPERLINK "http://www.nationalarchives.gov.uk/ERORecords/HO/415/1/hract/amrevrhi.htm"�http://www.nationalarchives.gov.uk/ERORecords/HO/415/1/hract/amrevrhi.htm�. See also Department of Constitutional Affairs, International Human Rights Instruments: The UK’s Position, Report on the outcome of an Inter-Departmental Review (2004), summarised in a press release of 22 July 2004: �HYPERLINK "http://www.gnn.gov.uk/content/detail.asp?ReleaseID=124322&NewsAreaID=2&NavigatedFromSearch=True"�http://www.gnn.gov.uk/content/detail.asp?ReleaseID=124322&NewsAreaID=2&NavigatedFromSearch=True�


� Joint Committee on Human Rights, "Review of International Instruments", Seventeenth report, 2004-05, 23 March 2005, page 14-16: http://www.publications.parliament.uk/pa/jt200405/jtselect/jtrights/99/99.pdf


� Monaco and Switzerland.


� Concluding Observations of the Human Rights Committee: United Kingdom of Great Britain and Northern Ireland, CCPR/CO/73/UK, 6 December 2001, paragraph 7.


� Convention on the Elimination of All Forms of Discrimination Against Women


� Department of Constitutional Affairs, International Human Rights Instruments: The UK’s Position, Report on the outcome of an Inter-Departmental Review (2004), summarised in a press release of 22 July 2004: � HYPERLINK "https://webmail.equalityhumanrights.com/OWA/redir.aspx?C=a3fdbadeddab4e939d46305151644913&URL=http%3a%2f%2fwww.gnn.gov.uk%2fcontent%2fdetail.asp%3fReleaseID%3d124322%26NewsAreaID%3d2%26NavigatedFromSearch%3dTrue" \t "_blank" �http://www.gnn.gov.uk/content/detail.asp?ReleaseID=124322&NewsAreaID=2&NavigatedFromSearch=True�


� These grounds are race, gender, disability, sexual orientation, religion or belief, and age.


� Apart from discrimination on grounds of age for which there is currently only a prohibition in employment.


� The Single Equality Bill will for the first time place all equalities legislation within one piece of legislation.


� Press release from the Final Report of the Equalities Review, “Final Report of the Equalities Review sets out why equality is not a ‘minorities-only’ zone”, 28 February 2007, http://archive.cabinetoffice.gov.uk/equalitiesreview/news.html 


� A Green Paper is a public consultation document which sets out the broad proposals for a piece of legislation and the specific areas the government wishes to consult the public on.


� Currently there are only public sector equality duties in relation to race, disability and gender.


� Concluding Observations of the Human Rights Committee: United Kingdom of Great Britain and Northern Ireland, CCPR/CO/73/UK, 6 December 2001, paragraph 7.


� Currently discriminatory acts by public authorities in the exercise of public functions are generally prohibited but there are a number of exceptions, for example the making of legislation and the judiciary.


� This would be similar to the current provisions under sections 3 and 4 of the Human Rights Act.


� List of issues to be taken up in connection with the consideration of the sixth periodic report of the United Kingdom, CCPR/C/GBR/Q/6,13 November 2007, paragraph 5.


� See for example section 43 of the Terrorism Act 2000


� House of Commons Home Affairs Committee, "Terrorism and Community Relations", Sixth report session 2004-05, 25 March 2005: http://www.publications.parliament.uk/pa/cm200405/cmselect/cmhaff/165/165.pdf


� ibid at para 153.


� Hearing for the Metropolitan Police Authority's inquiry, Counter Terrorism: The London Debate, 12 December 2006, the Guardian newspaper: http://news.bbc.co.uk/1/hi/uk_politics/6171775.stm


� The consultation results will be analysed to decide what formal enforcement or other action by the Commission is necessary.


� "Practice Advice on Stop and Search in relation to the Terrorism Act", National Policing Improvement Agency, 2007: http://police.homeoffice.gov.uk/publications/operational-policing/advice-stop-search-terrorism-act?view=Binary


� Statistics on Race and the Criminal Justice System 2006, Ministry of Justice, October 2007, page 24: http://www.justice.gov.uk/docs/race-and-cjs-stats2006.pdf


� Code of Practice for the Exercise of Statutory Stop and Search Powers, 2005: http://police.homeoffice.gov.uk/publications/operational-policing/previous-PACE-codes-2005/PACE_Chapter_A.pdf?view=Binary


� All statistics from www.inquest.org.uk.


� Current statistics on BME people in prison are not available, but in 2003 they represented 17% of the total population (Prison Population Brief, November 2003, Home Office).


� Forum for the Prevention of Deaths in Custody, Annual Report 2006-07


� "A Life like Any other? Human Rights of Adults with Learning Disabilities", JCHR, Seventh report session 2007-08, 6 March 2008.


� Disability Rights Commission, Equal Treatment: Closing the Gap, 2006.


� Ibid page 29.


� Mencap, Death by Indifference, 2007


� Independent Inquiry into Access to Healthcare for People with Learning Disabilities, chaired by Sir Jonathan Michael.


� See article 3 of the UN Convention Against Torture, UN Human Rights Committee, General Comment 20 (1992) para 9.


� See Chahal v United Kingdom (1996) 23 EHRR 413.


� Hansard, HC debates, 26 January 2005: Col 307


� CAT/C/34/D/233/2003, 20 May 2005


� AS (Libya) v Secretary of State for the Home Department [2008] EWCA Civ 289


� Saadi v Italy, judgment 28 February 2008, Application No. 37201/06 and Ramzy v The Netherlands, Application No. 25424/05. The UK Government advanced the same argument both interventions although Ramzy is still pending before the court.


� see n58 above


� See for example Joint Committee on Human Rights "A life like any other? Human Rights of Adults with learning disabilities", Seventh report session 2007-08, 6 March 2008 paras 135-150; "The Human Rights of Older People in Heathcare, Eighteenth report of session 2006-07, paras 11-57


� Ibid Report of 6 March 2008, para 138.


� The power to provide for such an  extension is only  available to the Secretary of State after having received a report from the Director of Public Prosecutions and Chief Constable of Police and only if there are compelling operational reasons to do so. She must also make a statement to Parliament that she is satisfied there is an urgent need for the reserve power and that the extension is compatible with the ECHR and the Human Rights Act.   The higher limit will only remain in force for 60 days, and then only if Parliament has approved the continuance of the limit by affirmative resolution within 30 days.


� Subject to a "sunset provision" which means that whether the maximum can be up to 28 days has to be debated and agreed annually by Parliament.


� Equality and Human Rights Commission Briefing on the Anti-Terrorism Bill, House of Commons Second Reading, 1 April 2008.


� Advice of 23 May 2008 from Rabinder Singh QC and Aileen McColgan, Matrix Chambers, London


� Session 2005 - 2006/PN No. 44


� Second Report of Session 2007 - 2008, Counter-Terrorism and Human Rights: 42 Days & Counter Terrorism Policy and Human Rights: Counter-Terrorism Bill, Ninth Report of Session 2007 - 2008 published 7 February 2008


� Home Affairs Select Committee Session:  The Government's Counter-Terrorism Proposals.  21st November 2007.  


�Ibid.  


� The Privy Council Review of Intercept as Evidence.  Commissioned by the Prime Minister and published on 4th February 2008.  The Report's recommendations agreed with the principle that intercept evidence should be introduced as evidence.  The Government is currently seeking the views of the security services on these recommendations.


� Article 9(2) ICCPR.


� Counter-Terrorism Policy and Human Rights: Counter-Terrorism Bill Ninth Report of Session 2007 - 2008, published 7th February 2008


� The National DNA Database Annual Report 2002 - 2003 at p3 


� The National DNA Database Annual Report 2005 2006 


� Section 82 Criminal Justice and Police Act 2001


� see n2 above


� Criminal Justice Act 2003


� see n2 above


�Serious Organised Crimes Act 2005.


� see n2 above


� Parliamentary Questions on DNA (forensics) March 2007 


� Black men are six times more likely to be stopped and searched compared to White men and have higher rates of arrest and lower rates of cautioning.


� (2007) Second Report of Session 2006 -2007 HC181 - 1, vol. 1, House of Commons, The Stationery Office Limited


� see n13 above at page 15


� see n13 above


� See n2 above.  Those deemed innocent are persons arrested and detained in police custody but not charged or cautioned.


� Between October 2007 and January 2008 37,818 (25% of all new entries) children were added to the database,


� GeneWatch UK (Feb. 2006) 'Police Retention of DNA - A briefing for Members of the Scottish Parliament' : � HYPERLINK "http://www.genewatch.org" �www.genewatch.org�





� Marper v Chief Constable South Yorkshire Police [2004] UKHL 39


� The case involves two individuals: the first individual was an 11 year old boy charged with attempted robbery. He was acquitted at trial.  The Police informed him that his fingerprints and DNA would be retained on the database. His requests to have these removed were refused.  The second individual was charged and prosecuted but his trial was discontinued.  He was also informed of the decision to retain fingerprints and DNA samples and his request to have them removed was refused.


� Persons subject to immigration control are those who require leave to enter or remain in the UK.


� Joint Committee on Human Rights (26 January 2005) Fifth Report session 2004-05, available at http:\\www.publications.parliament.uk/pa/jt200405/jtselect/jtrights/35/3504.htm





� A BID is the document which will be issued to persons subject to immigration control.


� People with learning disabilities and physical impairments have lower success rates when enrolling and verifying biometric data see Atos Origin (May 2005) UK Passport Service Biometrics Enrolment Trial Report available at � HYPERLINK "http://hornbeam.cs.ucl.ac.uk/hcs/teaching/GA10/lec3extra/UKPSBiometrics_Enrolment_Trial_Report.pdf" �http://hornbeam.cs.ucl.ac.uk/hcs/teaching/GA10/lec3extra/UKPSBiometrics_Enrolment_Trial_Report.pdf�


� See section 10(1)(c) Equality Act 2006.


� The Public Order Act 1986 and the Race and Religious Hatred Act 2006 respectively. 


� The Criminal Justice and Immigration Bill.


� The law in England and Wales presently permits enhanced sentencing for offences motivated by hostility towards members of groups based on racial group, religion or belief, disability and sexual orientation: Crime and Disorder Act 1998 and Criminal Justice Act 2003.


� The aggravation will extend to trans-status and sexual orientation, Offences (Aggravation by Prejudice (Scotland) Bill, 19 May 2008: http://www.scottish.parliament.uk/s3/bills/09-AggPrej/b9s3-introd.pdf


� “Engendered Penalties: Transgender and Transsexual People’s Experiences of Inequality and Discrimination”, Authors: Stephen Whittle, Lewis Turner and Maryam Al-Alami, Contributors: Em Rundall and Ben Thom, February 2007.


�  Personal correspondence to Press for Change, from prisoner, dated 25 September 2006.


� As quoted in “Engendered Penalties: Transgender and Transsexual People’s Experiences of Inequality and Discrimination”, Authors: Stephen Whittle, Lewis Turner and Maryam Al-Alami, Contributors: Em Rundall and Ben Thom, February 2007


� Ibid.
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